Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


HARVARD  LAW  LIBRARY 


MAR  1  2  1927 


I 


BRADBURY'S 


PLEABING  MD  PRACTICE 

REPORTS  "+ 


CONTAINING  SELECTED  CASES  WITH  FORMS  OP  COM- 
PLAINTS, ANSWERS,  DECREES,  ORDERS,  AFFIDA- 
VITS AND  OTHER  IMPORTANT  DOCUMENTS, 
ALSO   CHARGES  OF  TRIAL  JUDGES,  AND 
EXHAUSTIVE   NOTES  ON  THE   LEGAL 
POINTS  INVOLVED 


EDITED   BT 

HARRY  Bf  BRADBURY 

OF  THE  NEW^TOBK  BAB 


VOLUME  V 


THE  BANKS  LAW  PUBLISHING  CO. 

NEW  YORK 
1920 


en96f 


OOPYRIOHT,  1090. 

BT 

THE  BANKS  LAW  PUBLISHING  COMPANY. 


MAR  1  2  1927 


PUBLISHER'S  NOTE 

This  volume  has  been  delayed  by  reason  of  the  extraordinary^  condi- 
tions in  the  publishing  business  during  the  last  two  years.  Hereafter 
we  plan  to  publish  regularly  two  volumes  of  these  reports  annually. 

Thb  Banks  Law  Publishinq  Company. 


ANALYTICAL   TABLE  OF  FORMS   IN  THIS 

VOLUME 

[References  are  to  Pages] 

ACCroENT  INSURANCE 

Complaint;  wbbklt  indemnitt  claim;  form  of  oomflaint 247 

Double  indemnitt;  injubt  in  taxicab ;  form  of  complaint 296 

Notice  of  accident;  change  of  occupation;  total  disabilitt; 
what  amounts  to:  charge  of  trial  court.. 249 

AFFIDAVIT 

Costs;  extra  allowance;  form  of  affidavit 423 

Costs;  extra  allowance;  form  of  affidavit 353 

Injunction;  taxpayer's  action;  restraining  county  clerk 
from  disregarding  civil  service  law  in  appointing  dep- 
uties; form  of  affidavit  on  motion  for  injunction 462 

Interplbadbr;  two  brokers  claiming  commission  for  the 
bale  of  same  real  property;  form  of  affidavit 75 

ANSWER 

Life  insurance;  breach  of  warraitty  under  life  policy; 
form  of  answer 480 

APPEAL 

Judgment  on  order  of  appellate  division;  form  of  judg- 
ment   197 

APPEAL  TO  THE  COURT  OF  APPEAIfl 

Leave  to  appeal  and  that  certain  questions  be  certified; 

form  of  order  of  appellate  division  granting  leave 476 

Motion  for  leave  to  appeal  and  that  certain  qxtestions  be 

CBRTIFISD;  FORM  OF  NOTICE  OF  MonoN 474 

BROKERS 

bmSRPLBADER;   TWO   BROKERS    CLAIMING    COMiaSSION   FOR   THE 

BALK  OF  THE  SAME  REAL  property;  FORM  OF  AFFIDAVIT 75 

V 


vi       Analytical  Table  op  Forms 

[Ref erenoes  are  to  Pages] 
Interpleader;  two  brokers  claimino  commission  for  tbe 

BALE  OF  same  REAL  PROPERTY;  FORM  OF  NOTICE  OF  MOTION 74 

Interpleader;  two  brokers  claiminq  commission  for  the 

SALE  OF  THE  SAME  REAL  PROPERTT;  FORM  OF  ORDER 72 

CARRIERS 
Refusal  of  shipper  to  accept  bill  of  lading  with  prejudicial 

NOTATION  thereon;  CHARGE  OF  THE  TRIAL  COURT 160 

Refusal  of  shipper  to  accept  bill  of  lading  with  prejudicial 

NOTATION  thereon;  FORM  OF  COMPLAINT 153 

Negligence;  federal  employers'  liabiuty  Act;  employee 
caught  in  drum  by  reason  of  nbguqencb  of  fbllow- 
sbrvant;  form  of  complaint 138 

CHARGE 

Accident  insurance;  weekly  indemnity  claim;  change  of 
occupation;  total  disability;  what  amounts  to;  charge 
of  trial  court 249 

Carriers;  refusal  of  shipper  to  accept  bill  of  lading 
with  prejudicial  notation  thereon;  charge  of  trial 

COURT 160 

Libel;  actionable  words;  appucation  of  meaning  of  words; 
justification;  burden  of  proof;  damages;  compensatory 

damages;  EXEBfPLARY  DAMAGES;  CHARACTER  OF  PLAINTIFF 1 

Negugence;  collision  between  hospital  ambulance  and 
automobile;  injury  to  person  in  car;  charge  of  trial 
court 268 

Negugence;  master  and  servant;  projecting  screw  on  re- 
volving shaft;  contributory  negligence;  charge  of 
trial  judge 497 

Negligence;  penal  law;  leaving  sample  package  of  "foot's 
ease"  where  it  could  be  obtained  and  eaten  by  chil- 
dren; CHARGE  OF  THE  TRIAL  COURT 239 

CHARITABLE  INSTITUTION 

Negligence;  collision  between  hospital  ambulance  and 
automobile;  injury  to  person  in  car;  charge  of  trial 
COURT 268 

Negugence;  colusion  between  hospital  ambulance  and 
automobile;  injury  to  person  riding  in  car;  form  of 
complaint 263 


Analytical  Table  op  Forms  vii 

[Ref erenoes  are  to  Pages] 
CIVIL  SERVICE  law 

TaZPATSB'S  action;  BESTRAININa  OOtTNTT  CLBBK  FROM  DISBB- 
OABDINa  CIVIL  BRVICB  LAW  IN  APPOINTING  DEPUTIBB;  AFFI- 
DAVIT ON  HOnON  FOB  INJUNCTION 462 

TaXPATBR'S  ACnON;  RBSTRAININa  COUNTT  CLBBK  FBOH  DISBB- 
GABDING  CIVIL  SEBVICE  LAW  IN  APPOINTINO  DEPCTIEB;  FOBM 
OF  COMPLAINT 450 

Tazpatxb's  action;  bbstbaining  county  CLBBX  FBOM  DIBBB- 

OABDING  CIVIL  SEBVICB  LAW  IN  APPOINTING  DBPUTDBS;  FOBM 

OF  TBMPOBABY  INJUNCTION  OBDBB 467 

COMPLAINT 

ACdDBNT  INBUBANCB;  DOUBLE  INDBMNITT;  INJUBT  IN  TAXICAB; 

fobm  of  complaint 296 

Accident  inbubance;  weekly  indemnity  claim;  fobm  of  com- 
plaint  247 

Carrtebb;  befubal  of  bhippbb  to  accept  bill  of  lad- 
ing with  PBEJUDICIAL  notation  THEBBON;  FOBM  OF  COM- 
PLAINT   153 

Cobpobationb;    cancellation   of   stock   bubbcbiption   fob 

FBAUD;  FOBM  OF  COMPLAINT 406 

Easement;  chimney  on  defendant's  land;  injunction  bb- 
stbaining intebfbbence  with  USB  by  adjoining  ownbb; 

FOBM  OF  complaint 371 

JOINDEB  OF  causes  OF  ACTION  ON  CONTBACT  AND  TOBT;  FBAUD  IN 

SALE  OF  STOCK  AND  AGBEEMENT  TO  BEPUBCHASE  SAME  STOCK; 

FOBM  OF  COMPLAINT 216 

LaNDLOBD   and  tenant;   damages  fob   collapse   OF  FLOOB  IN 

BUILDING   WHICH   LANDLOBD   ESPECIALLY   CONSTRUCTED   FOB 

tenant;  FOBM  OF  COMPLAINT 440 

Landlord  and  tenant;  establishing  lien  on  land  fob  value 
OF  building  afteb  expibation  of  lease  with  municipal 
cobpobation;  fobm  of  complaint 328 

Negligence;  charttablb  institution;  colusion  between 
hospital  ambulance  and  automobile;  injuby  to  pebson 

BIDING  IN  cab;  fobm  OF  COMPLAINT 263 

Negligence;  fedebal  employee's  liability  act;  employee 

CAUGHT  IN  DBX7M  BY  BEASON   OF  NEGLIGENCE   OF  FELLOW- 
sebvant;  FOBM  OF  complaint 138 

Nbguoence;  municipal  contbacf;  action  dibectly  against 
contbaciob  fob  damages  to  real  pbopebty;  fobm  of  com- 
PLAINT   126 


viii  Analytical  Table  of  Forms 

(References  are  to  Pages] 

Neougence;  penal  law;  lbavino  sample  package  of  "foot's 
base"  where  it  oouid  be  obtained  and  eaten  bt  chil- 
dben;  form  of  complaint 237 

Negugence;  projecting  screw  on  revolving  shaft;  form  of 
complaint 491 

Rescission  of  contract;  sale  of  bonds;  false  statements 

INNOCENTLY  made;  FORM  OF  COMPLAINT 342-347 

Surett;  action  bt  surett  on  indemnity  agreement  after 

PAYMENT  OF  surety  bond;  FORM  OFCOMPLAINT 179 

Taxpayer's  action;  injunction  to  restrain  county  clerk 
from  disregarding  civil  service  law  in  appointino 
deputy;  form  of  complaint 450 

Unfair  trade;  reproducing  uncopyrighted  photographs  with 
the  plaintiff's  name  thereon;  form  of  complaint 200 

CORPORATIONS 

Cancellation  of  stock  subscription  for  fraud;  form  of  com- 
plaint   406 

Cancellation  of  stock  subscription  for  fraud;  form  of  deci- 
sion   426 

Cancellation  of  stock  subscription  for  fraud;  form  of 
judgment 432 

Cancellation  of  stock  subscription  for  fraud;  form  of 

REPLY  TO  counterclaim  DEMANDING  PAYMENT  OF  SUBSCRIPT 
TIONS 416 


Extra  allowance 
Extra  allowance 
Extra  allowance 
Extra  allowance 
Extra  allowance 
Extra  allowance 


COSTS 

FORM  OF  AFFIDAVIT 353 

FORM  OF  AFFIDAVIT 423 

FORM  OF  NOTICE  OF  MOTION 352 

FORM  OF  NOTICE  OF  MOTION 423 

FORM  OF  ORDER  GRANTING 360 

FORM  OF  ORDER  GRANTING 422 

DAMAGES 


Libel;  charge  of  trial  court;  actionable  words;  justifica- 
tion; BURDEN  OF  PROOF;  DAMAGES;  COMPENSATORY  DAMAGES; 
EXAMPLARY  damages;  CHARACTER  OF  PLAINTIFF 1 

DECISION 

Corporation;  cancellation  of  stock  subscription  for  fraud; 
form  op  decision 426 


Analytical  Table  of  Forms        ix 

(References  are  to  Pages] 

EASEMENT 

Chimnet  on  defendant's  land;  injunction  restraining  inter- 
ference WITH  USE  BT  ADJOINING  OWNER;  FORM  OF  COM- 
PLAINT  371 

EMPLOYERS'  LIABILITY  ACT 
Claim  of  notice  ;  projecting  screw  on  revolving  shaft 4d4 

EQUITY 
Complaint;   landlord  and  tenant;  estabushing  uen  on 

BtTILDING    for    VALUE    OF    BUILDING    AFTER    EXPIRATION    OF 

lease  with  MUNiaPAL  corporation;  form  of  complaint.  .  328 
FEDERAL  EMPLOYERS'  LIABILITY  ACT 

EmPLOTBE  caught  in  drum  BY  REASON  OF  NEGLECT  OF  FELLOW- 
SERVANT;  FORM  OF  COMPLAINT 138 

INJUNCTION 

Easement;  chimnet  on  defendant's  land;  injunction  re- 
straining INTERFERENCE  WITH  USE  BY  ADJOINING  OWNER; 

form  of  complaint 371 

Taxpayer's  action  to  restrain  county  clerk  from  disre- 
garding civil  service  law  in  appointing  deputies;  form 

of  complaint 460 

Taxpayer's  action;  restraining  county  clerk  from  disre- 
garding CIVIL  SERVICE  LAW  IN  APPOINTING  DEPUTIES;  FORM 

OF  INJUNCTION  ORDER 467 

To  RESTRAIN  COUNTY  CLERK  FROM  DISREGARDING  CIVIL  SERVICE 
LAW  IN  APPOINTING  DEPUTIES;  FORM  OF  AFFIDAVIT  ON  MOTION 
FOR  INJUNCTION 462 

INTERPLEADER 

Two  BROKERS  CLAIMING  COMMISSION  FOR  THE  SALE  OF  THE  SAME 

REAL  property;  FORM  OF  AFFIDAVIT 76 

two  brokers  claiming  commission  for  the  sale  of  same  real 
property;  forms  of  notice  of  motion 74 

two  brokers  claiming  commission  for  the  sale  of  the  same 
piece  of  real  property;  form  of  order 72 


n 


Analytical  Table  of  Fobmb 


(References  are  to  Pages] 


JOINDER  OF  CAUSES  OF  ACTION 

CONTRA^CT  AND  TORT;  CLAIMS  ABIBING  OUT  OF  THB  SAME  TRANSAC- 
TION; FRAUD  IN  THE  SALE  OF  STOCK  AND  AOREElfSNT  TO  RX- 
FURGHAfiB  aAME  STOCK;  FORM  OF  COMPLAINT 216 

JUDGMENT 

•  Appeal;  form  of  judgment  on  order  of  appellate  division.  . . .  197 
Corporation;  cancellation  of  stock  subscription  for  fraud; 

form  of  judgment 432 

Neouoence;  special  question  submitted  to  jury;  form  of 

judgment 265 

RssassiON  OF  contract;  sale  of  bonds;  false  statements 

INNOCENTLY  made;  FORM  OF  JUDGMENT 361 

Surety;  action  by  surety  on  indemnity  agreement  after 
payment  of  surety  bond;  form  of  judgment 105 

LANDLORD  AND  TENANT 

Damages  for  collapse  of  floor  in'  building  which  landlord 
constructed  especially  for  tenant;  form  of  complaint .  .  440 

Lease  between  individual  and  municipal  corporation;  es- 
tablishing LIEN  ON  LAND  FOR  VALUE  OF  BUILDING  AFTER 
EXPIRATION  OF  lease;  FORM  OF  complaint 328 

LIBEL 

Charge  of  trial  court;  actionablb  words;  justification; 
burden  of  proof;  damages;  compensatory  damages;  ex- 
EMPLARY damages;  character  of  plaintiff 1 

LIFE  INSURANCE 
Breach  of  warranty  under  life  insurance  poucy;  form  of 

ANSWER 480 

MANDAMUS 
Municipal  corporation;  inspection  of  municipal  records  by 

TAXPAYER  who  HAS  BROUGHT  ACTION  AGAINST  CITY;  CLAIM  OF 

petition 53 

Municipal  corporation;  inspection  of  records  by  taxpayer 

WHO  HAS  BROUGHT  ACTION  AGAINST  CITY;  FORM  OF  NOTICE  OF 
MOTION 51 


Analytical  Table  of  Forms  xi 

[Ref erenoes  are  to  Pages] 

MASTER  AND  SERVANT 
Nbguobkcb;  projecting  sgbbw  on  beyolvinq  shaft;  oon- 

TBIBUTOBT  NBGLIOENCE;  FOBM  OF  COMPLAINT 497 

NeGUGBNCB;    PBOJECriNG    BCBBW    ON    BEVOLYING    BHAFT;    CON- 

tribt7tobt  nbougence;  fobm  of  complaint 491 

Negugenge;  pbojbcting  &cbew  on  bevolving  shaft;  con- 

TBIBTTTOBTNEGUGENCB;  FOBM  OF  NOTICE  OF  CLAIM 494 

MUNICIPAL  CORPORATION 
Mandamus;  insfbction  of  municipal  bsoobds  bt  tazpatbb 

WHO  HAS  BBOUGHT  ACTION  AGAINST  CITT;  FOBM  OF  NOTICE  OF 

MonoN 51 

Mandamus;  inspegtion  of  municipal  becobds  by  taxpateb 

WHO  HAS  BBOUGHT  ACnON  AGAINST  CITT;  FOBM  OF  PETITION. .  .       53 

MuNiaPAL  contbactob;  action  dibbctly  against  contbactob 

FOB  DAMAGES  TO  BEALPBOPEBTY;  FOBM  OF  COMPLAINT 126 

NEGLIGENCE 

ChABEFABLB  institution;  collision  between  HOSPITAL  AM- 
BULANCE AND  automobile;  FOBM  OF  complaint 263 

Collision  between  hospital  ambulance  and  automobile; 

injrubyt0peb80nincab;chabge0ftbialc0ubt 268 

Judgment;    colusion   between   hospital   ambulance   and 

automobile;  injxtby  to  pebson  biding  in  cab;  vebdict  on 

SPECIAL  questions;  FOBM  OF  JUDGMENT 266 

Landlobd  and  tenant;  collapse  of  floob  in  building  which 
landlobd  constbuctbd  especially  fob  tenant;  fobm  of 
complaint 440 

Masteb  and  sebvant;  pbojectinq  scbew  on  bevolving  shaft; 
contbibutobynegugencb;  chabge  oftrial  judge 497 

Municipal  contbact;  AcnoN  dibbctlt  against  contbactob  fob 
damages  to  beal  pbopebtt;  fobm  of  complaint 126 

Penal  law;  leaving  package  of  ''foot's  ease"  whebb  it 

COULD    be    obtained   AND   EATEN   BY    CHILDBEN;    FOBM   OF 

COMPLAINT 237 

PftOIECTINO  SGBBW  ON  BEVOLVING  shaft;  FOBM  OF  COMPLAINT 491 

NEW  trial 

ObDBB  DENYING  MOTION  FOB  A  NEW  TBIAL;  SPECIAL  QX7BSTION8 

BUBMriTED  TO  JUBY;  FOBM  OF  OBDER 266 


xii  Analytical  Table  op  Forms 

(References  are  to  Pages] 

NOTICE  OF  MOTION 
Appeal  to  the  goubt  of  appeals;  leave  to  appeal  and  that 

CERTAIN  questions  BE  CERTIFIED;  FORM  OF  NOTICE  OF  MO- 
TION    474 

Costs;  extra  allowance;  form  of  notice  of  motion 352 

Costs;  extra  allowance;  form  of  notice  of  motion 423 

Interpleader;  two  brokers  claiming  commission  for  the 

sale  of  same  real  property;  form  of  notice  of  motion 74 

Mandamus;  municipal  corporation;  inspection  of  MUNiaPAL 
records;  action  bt  taxpayer  who  has  brought  action 

against  dTT;  FORM  OF  NOnCB  OF  MOTION 61 

« 

ORDER 

Costs;  extra  allowance;  form  of  order  granting 360 

Costs;  extra  allowance;  form  of  order  granting 422 

Denting  motion  for  new  trial;  special  questions  sub- 
mitted to  jury;  form  of  order 266 

Injunction;  taxpayer's  action;  restraining  county  clerk 
from  disregarding   civil  service   law  in  appointing 

deputies;  form  of  injunction  order 467 

Interpleader;  two  brokers  claiming  commission  for  the  sale 
of  same  real  property;  form  of  order 72 

PETITION 

Mandamus;  municipal  corporation;  inspection  of  municipal 
records  by  taxpayer  who  has  brought  action  against 
city;  form  of  petition 53 

REPLY 

AcnON  TO  CANCEL  STOCK  SUBSCRIPTIONS  FOR  FRAUD;  COUNTER- 
CLAIM DEMANDING  PAYMENT  OF  SUBSCRIPTIONS;  FORM  OF 
REPLY 416 

RESCISSION  OF  CONTRACT 

Sale  of  bonds;  false  statements  innocently  made;  form  of 
COMPLAINT 342-347 

Sale  of  bonds;  false  statements  innocently  made;  form  of 
judgment 361 


Analytical  Table  of  Forms  xiii 

[ReferenoeB  are  to  Pages] 

STOCKBOLDER 

Actios  to  cancel  stock  subscription  for  fraud;  form  of 
complaint \ 406 

SURETY 
Action  by  surety  on  indemnity  agreement  after  payment  of 

SURETY  bond;  FORM  OF  COMPLAINT 129 

Judgment;  achon  by  surety  on  indemnity  agreement  after 

PAYMENT  OF  SURETY  bond;  FORM  OF  JUDGMENT 195 

TAXPAYER'S  ACTION 

Injunction  to  restrain  county  clerk  from  disregarding  chtil 
seryicb  law  in  appointing  deputies;  form  of  affidavit 
on  motion  for  injunction 462 

injuncnon  to  restrain  county  clerk  from  disregaim>ing 
dvil  sbrvicb  law  in  appointing  deputies;  form  of  com- 
PLAINT     450 

Injunction;  restraining  county  clerk  from  disregarding 
civil  service  law  in  appointing  deputies;  form  of  in- 
junction order 467 

UNFAIR  TRADE 

Rsfboducing  uncopyrighted  photographs  with  the  plain- 
tiff's NAME  thereon;  FORM  OF  COMPLAINT 200 


TABLE  OF  CASES  REPORTED  AND  CITED 


[Ref erenoes  are  to  Pages] 


A 

Abbott   y.    Harbeson   Textile 

CJo 631 

AduDson  Y.  New  York  Herald 

Co 38 

Adkr  V.  Morio 521 

Admiral  Realty  Co.  y.  Qty  of 

New  York 444 

.^tna  Life  Ins.  Co.  y.  North 

Star  Mines  Co 142 

Agulnick  y.  Bauch 569 

Ahem  y.  Steele 563 

Albany  Brass  &  Iron  Co.  y. 

Hoffman 533 

Attffii^t   y.    Trinity    IVesby- 

terian  Church 558 

Alexander  y.  Rapkin 545 

Allen  y.  Ri^tmere 538 

Altshul  y.  Ludwig 444 

Amberg  y.  Kinl^ 244 

American  Tobacco  Co.  y.  Po- 

lacsek 200 

Anderson  y.  Fidelity  &  Cas- 
ualty Co.  of  N.  Y.  (form) 

205 285 

Ansolone  y.  Paskusx 93 

Amot  y.  Union  Salt  Co 575 

Assets  Collecting  Co.  y.  Equi- 
table TrustCo 523 

Aymary.  Chaoe 560 

B 

Bacon  y.  Hickok 538 

Bail^  y.  Riyendde  Tp 143 

Bailey  y.  Jackson 540 

Bairdy.Hagen 542,  570 

Baiid  y.  Walker 543 

y.  Moore 559 

y.  Ldand 554 


Baldwin  y.  Whitoomb 392 

Ball  y.  Broadway  Baiaar 199 

BaUy.Larkin 543 

Bamforth    y.    Douglas    Post 

Card  &  Machine  Co 211 

Bank  of  British  North  Ameiv 

ica  y.  Merchants'  National 

Bank 519,  555 

Banker  y.  Coons 101 

Banner  y.  D'Auby 528 

Bantjo  y.  Clark 547 

Barber  y.  Hathaway 564 

Barber  Asphalt  Paying  Co.  y. 

CityofStPaul 86 

Barker  y.  Stroud 553 

Barkl^  y.  Rennselsr  &  S.  R. 

R.Co 521 

Barnard  y.  Lawyers'  Title  Ins. 

Co 142 

Barnes  y.  Arnold 519,  520 

Baron  y.  Kom 340 

Bartlett  y.  Vinor 244 

Bass  y.  Comstock 113 

Bates  y.  Worcester  Protectiye 

Dept 284 

Beach  y.  Shanl^y 536 

Beacher  y.  Press  Pub.  Co 35 

Beardsley  y.  Bickerson 524 

Belden  y.   Union  Warehouse 

Co 320 

Beneyolent  A  Protectiye  Order 

of  EHks  y.  Improyed  B.  &  P. 

Order  of  Elks 199 

Bennett  y.  Austin 540 

Bennett  y.  Carmichsl  Produce 

Co 85 

Bennett  y.  Kister 563 

Bennett  y.  Whitney 281 

Benoit  y.  TVoy  &  Lansingbuigh 

R.R.C0 262 

Bergy.  Fsnons 245 

XV 


XVI 


Table  of  Cases  Reported  and  Cited 


[ReferenceB  are  to  Pages] 


Bemreither   v.   City  of   New 

York 560 

Bishop  v.  Latimer 33 

Billin^i  v.  Shaw 403 

Bliss  V.  CJottle :  668 

Blood  V.  Goodrich 543 

Bloomingdaie  v.  Braun 571 

Bloomquist  and  Snow  v.  John 

Farson,   et  al,    (form)   342; 

(form)     347;     (form)     352; 

(form)  360;  (form)  361../...  336 

Blum  V.  Whitney 383 

Boaz    y.    St^lingworth    Ry. 

Supply  Co 532 

Boigeol  V.  Eigabroadt 536 

Bokee  v.  Hamersley 546 

Bortell  V.  Ostander 526 

Boucas  V.  Cooke 210 

Boughton  V.  Flint 555 

Bourdon  v.  Plaza  Operating  P»;  491 
Boutwell  V.  O'Keefe. ..:... . .  527 

Bowen  v.  Mandeville . .  ^ 215 

Bowman  v.  Hoffman: .  .'*. 549 

Bowne  v.  Smith '. 531 

Bradbury  v.  Bliss 518 

Bradshaw  v.  Millikin 85 

Brauer  v.  Oceanic  Steam  Navi- 
gation Co.,  Lim 109 

Bray  v.  Farwell 384 

Brewster  v.  Van  Ness 572 

Bridges  v.  SuUivan  County . . .  327 

Briggs  V.  Rowe 69 

Brink  v.  Dolsen 535 

Brisbane  v.  Delaware,  L.  &  W. 

R.Co 534 

Britt  V.  Lawson 562 

Brockman  v.  Buell 525 

Brooklyn    Oil     Refinery    v. 

Brown 527 

Brooklyn  Heights  R.  R.  Co.  v. 

Brooklyn  City  R.  Co 537 

Brooks  V.  Brooks 550 

Brooks  V.  Conner 568 

Brown  v.  Champlin 148 

Brown  V.  De  Graff  (form)  440. .  434 
Brown  v.  Associated  Operating 

Co 491 

Brown  v.  Bronson 552 


Browning  King  &  Co.  v.  Ter- 

williger 100 

Bruce  v.  Tilson 572 

Bruecher   v.   Village  of  Port 

Chester 559 

Brush  v.  Barrett 554 

Buchanan  v.  Rucker 230 

Buchanan  v.  Tilden 123 

Buckingham  v.  Vincent 531 

Budweiser    Brewing    Co.    v. 

Capparelli 524 

Bullock  V.  Cutting 564 

Bunn  V.  Lett 528 

Burke  v.  Rector,  Church  War- 
dens   and    Vestryman    of 

Trinity  Church 617 

Bush' V.  Giknore 560 

Butler  V.  Winterbottom 550 

Butterfield  v.  Boston. .  < 281 


Gg^  v.  Rubinson 89,  90,  96 

Calif omia  Packing  Corp.  Kelly 

S.  &  b.  .Co 100 

Camden  Iron  Works  v.  Sewer- 
age and  Water  Board  of  New 

Orleans 86 

Campbell  v.  Coon 558 

Campbell  v.  Powers 281 

Canadian    Agency,    Ltd.,    v. 

Asset8R.Co 340 

Candee  v.  Smith 46 

Cannon  v.  Fargo 491 

Carlton  et  al.  v.  Boudar 287 

Carpenter  v.  City  of  New  York.  541 

Carr  v.  Carr 575 

Carr  v.  Nat.  Bank  &  Loan  Co. 

of  Watertown 340 

Carr  v.  Thompson 516 

Case,  Matter  of 245 

Case  V.  Hudson 531 

Cass  V.  Shewman 538 

Castelv.  Com  Exchange  Bank.  529 

Cawley  V.  Costello 103 

Ca3ruga  County  Bank  V.  Hunt .   562 
Central  Vermont  Ry.  v.  White .    137 

Chase  v.  Lippe 549 

Cheesbroui^  v.  Taylor 540- 


J 


Table  op  Cases  Reported  and  Cited       xvii 


(Referenoes  are  to  Pagesj 


Chapin  v.  Dobflon 438 

Chicago  d:E.R.  Go.  v.Chaney.  143 
Child  V.  New  York  &  New 

England  R.R 104 

Chupoo  v.  Chapman. 142 

Churchill  v.  St.  George  Dev. 

Co 340 

City  of  Ironton  v.  Wiehle 143 

City  of  New  York,  Matter  of 

(West  Farms  Road) 321 

City  of  New  York,  Matter  of 

(White  Plains  Road) 542 

City  Savings  Bank  v.  Carton . .    143 

Clare  v.N.Y.  Life  Ins.  Co 537 

Clegg  V.  American  Newspaper 

Union 520 

Oement  v.  Cash 95 

Qienighan  y.  McFarland. . .  437,  438 

Clute  v.  Wiggins 540 

Coats,  Matter  of 556 

Coatsworth,  Matter  of 326 

Coffin  V.  Tahnan 319 

Cohen  v.  Chelsea  Exch.  Bk. 

561,  562 

Cohnfield  v.  Walsh 528 

Cole,  Matter  of 541 

Cole  V.  Terpenning 551 

Colon  V.  Lisk 231 

Commerce   Insurance   Go.    v. 

James 544 

Commercial  National  Bank  v. 

Zimmerman 553 

Compton  y.  Gompton 527 

Compton  y.  Elliott 554 

Compton  y.  Heisenbuttel 551 

Ccmoochton  Stone  Road  y.  B., 

N.  Y.  and  E.  R.  R.  Go 663 

ConkUn  y.  Gonklin 527 

Conner  y.  Ghellis 560 

Continental  Securities  Go.  y. 

Behnont 531,  532 

Conway  y.  Naylor  (form)  491; 

(form)  494 486 

Cook,  Matter  of 556 

Cooley  y.  Betts 536 

Corbett  y.  St.  Vincent  Indust. 

School 279 

Cordier  y.  Thompson 538 


Cotter  y.  Lawrence 551 

Cottle  y.  Marine  Bank  of  Buf- 
falo  623,  661 

County  of  Albany  y.  Hooker. . .  447 

Cox  y.  Sammis 545 

Coxe  V.  State 231 

Gragin  y.  Loyell 142 

Grary  y.  Smith 572 

Greed  y.  Hartmann 122 

Gresoo  Realty  Go.  y.  Glark.536,  537 
Grossman  y.  Uniyersal  Rubber 

Go 215 

Gulyer  y.  Van  Anden 37 

Guminsky  y.  Kleiner 563 

Gushing  y.  White 286 


Dalrymple  y.  Cole 142 

Dalton  y.  Vendenreer 546 

Dalton  y.  Williams 567 

Daly  y.  Pisa 438 

Daly  y.  Wise 436 

Dardonyilley.  Smith 68,  69,  70 

Darnell  y  Fidelity  &  Casualty 

Company 292,  314 

Dayidson  y .  City  of  New  York .     49 
Dayies  Sewing  Machine  Go.  y. 

Lawrence 638 

DeCrano  y.  Moore 556 

Delahunty  y.  Hake 528 

Delanoy  y.  Delanoy 617,  627 

De  Layallette  y.  Wendt 661 

De  Nell  y.  Rosenberg 109 

Denton  y.  Jackson 322,  326 

Depew  y.  Peyser 517 

Derham  y.  Lee 643 

Desser  y.  Wichita 287 

Deyo  y.  Brundage 37 

Dickinson  y.  Mayor,  etc.  of  N. 

Y 648,  549 

Dikeman  y.  Puckhafer 524 

Dillon  y.  National  Goal  Tu 

Go 491 

Dillon  y.  Pkn-American  Theat- 
rical Go 632 

Dobbins  y.  Del.,  Lackawanna 
&  W.  R.  R.  Go.  (form)  163. . .  146 


xviii      Table  of  Cases  Reported  and  Cited 


[Ref erenoee  are  to  Pagesj 


Dolan  V.  Mitchell 549 

Donahue  v.  Kelly 263 

Donnelly  V.  Phil.  &  Read.  Ry..  287 

Dorman  v.  Gannon 556 

Dorr  V.  New  Jersey  Navigation 

Company 294,  316 

Dou^erty  v.  Neville 668 

Douglas  V.  Coonley 142 

Douglass  V.  Phenix  Ins.  Go 142 

Douglass  V.  Rathbone 538 

Dowdney  V.  Volkening 520,  521 

Downes  v.  PhcBnix  Bank 519 

Dunford  v.  Weaver 527 

Dunning  v.  Powell 552 

Dunsbach  v.  Hollister 563 

Durant  Land  Improvement  Go. 

V.    Thompson    &    Houston 

ElectricGo 546 

Duvall  V.  Mass.  Bonding  and 

Insurance  Go.  (form)  247 246 

Pygert  v.  Grane 572 

Dyment  v.  Lewis 199 

E 

East  Arkansas  Lumber  Go.  v. 

Swink 86 

Edison    Electric    Illuminating 

Go.  V.  Kalbfleisch  Go 215 

Edwards  v.  New  York  &  Har- 
lem R.  R.  Go 436 

Egan,  Matterof 50,  65 

Elmes  V.  Duke 531 

Ellicott  V.  Mosier 534 

Ellwood  V.  Northup 540 

Ely  V.  Gamley 525 

Engel  V.  Eureka  Glub 245 

Epstein  v.   U.   S.   Fidelity   & 

Guar.  Go 522 

Excelsior  Terra  Gotta  Go.  v. 

Harde 541 

Eysaman  v.  Eysaman 534 


Fallon   V.   United   States   Di- 
rectory Go 511 

Fancher  v.  Goodman 570 

Feinsot  v.  Burstein 97 


Fenton  v.  Garlick 230 

Ferber    Gonstruction    Go.    v. 
Board  of  Education  of  Has- 

brouck  Heights  (N.  J.) 86 

Feyer  v.  Reiss 97 

Field  V.  Sibley 561 

Finkelstein  v.  Huner 563 

First    Nat.     Bank    v.    Story 

525,  528,  538 
Fisher  v.  Mayor,  etc.,  of  N.  Y. 

548,  549 

Fitchett  V.  Murphy 531 

Flaiz  V.  Ghicago,  B.  &  Q.  R. 

Go 142 

Flansburgv.  Townof  Elbridge.  281 
Flaxman  v.  Gity  of  New  York . .  659 

Fleischman  v.  Glaser 565 

Fleming  v.  Jacob 541 

Flor  V.  Flor 518,  527 

Floyd  V.  Phila.  &  Read.  R.  R.. .  263 

Foden  v.  Sharp 663 

Franklin  v.  Brown 436 

Freeson  v.  Bissell 5?2 

Fronune  v.  Jarecky 527 

Fry  V.  Glow 551 

Fulton  V.  Vamey 100 

Furber  v.  National  Metal  Go.. .    564 

G 

Gffitjens  V.  Gity  of  N.  Y 280 

Gagan  v.  McDonnell 541 

Gamer  v.  Hannah 547 

Gartland  v.  New  York  Zoolog- 
ical Society 260,  283 

Gas  Engine  and  Power  Go.  v. 

New  York 542 

Gas  Light  Go.  of  Syracuse  v. 
Rome,  Watertown,  etc.,  R. 

Go 634 

Gates  V.  Beecher 562 

Gauld  V.  Lipman 117 

Gay  V.  Haskins 522 

Gazleg  V.  Price 525 

Geisler  v.  Acosta 546 

General  Electric  Go.  v.  Sire ....  527 
Germania  life  Insurance  Go. 
V.  Potter 536 


Table  of  Cases  Reported  and  Cited 

[References  are  to  Pagesj 


XIX 


Genon  ▼.  Berti 527 

Giles  V.  Baremore 540 

Gfflet  V.  Roberts 528,  529 

Giliett  y.  Trustees  of  Kinder- 
hook 105 

Gfllifis   V.    Manhattan    Beach 

Improvement  Ck> 558 

Giknan  v.  Tucker 231 

Girard  y.  St.  Louis  Car-Whed 

Go 392 

Glani  y.  Schsffer 545 

Glen  &  HaU  Mfg.  Co.  v.  Hall. . .  200 

Qlenn  y.  Rossler 525 

Goldberg^y.  Wood 142 

Goldie  y.  Goldie 518,  527 

Goldowits    y.   Henry    Kupfer 

Co 572 

Goodwin  y.  Goldsmith 566 

Goodwin  y.  Wotheimer. .  .528,  567 

Gordon  y.  Benguiat 561 

Gowdey  y.  Bobbins 104 

Grant  y.  Herald  Co 27,  30 

Grant  y.  Pratt  &  I^unbert 341 

Grayes  y.  Waite 340 

Gray  y.  Cook 527 

Greason  y.  Keteltas 543 

Greco  y.  Le  Monte 561,  562 

Green  y.  Goings 563 

Greeny.  Eden 283 

Greene  y.  Ker 437 

Greene  y.  Knox 444 

Gregory  y.  Fichtner 555 

Griffon  y.  Barton 546 

Gross  y.  Bock 533 

Gulden  v.  Chance 200 

H 

Hsbler  y.  Luddgen 517 

Hasfelin  v.  McDonald 122 

Halcyon  Real  Estate  Corp.  y. 

Von  Bayer 645 

Halden  y.  Crafts 535,  550 

Hall  y.  Bassler 565 

Hall  V.  Beston 538,  437 

HaUeaborg  y.  Greene 532 

HaUett  V.  American  Law  Book 

Co 633 


Halpem  y.  Manhattan  Ayenue 

Tlieatre  Corporation 02,  98 

Hamilton  y.  Hamilton 101 

Hanmiond  y.  Pennock 340 

Hand  y.  Kennedy 544 

Hanna   y.    People's    National 

Bank 531 

Hapgoods  y.  Lusch 383 

Happy  y.  Mosher 232 

HjBirdon  y.  Dixon 553 

Harmon  y.  Van  Ness 524 

Harrigany.  Vahill 539 

Harkayy  y.  Ginzburg '  542 

Harris  y.  Tribune  Association. .       1 
Hartman  y.  Manhattan  Rail- 
way Co 643 

Hartmann  y.  Hoffman 544 

Hatch  y.  Montioello 542 

Hatfield  y .  Lascher 27 

Hatfield  y.  Sisson 37 

Hawes  y.  Dobbs 340 

Hawes  y.  Selig 535 

Hawkins  y.  Brown 570 

Hawkins  y.  Mapes-Reeye  Con- 
struction Co 543 

Haywood  y.  Empire  State  S. 

Co 562 

Heald  y.  MacGowan 531 

Heckemann  y.  Young -  46 

Hein  y.  Hondurus  Syndicate. . .  520 

Heineman  y.  Brasch 538 

Heinrich  y.  Van  Wrickler 566 

Henkel  y.  Carnegie  Trust  Com- 
pany     174 

Herrick  y.  Woolyerton 662 

Heyert  y.  Reubman 628 

Heyman,  Matter  of 177 

EKckok  y.  Hickok 654 

Higgins  y.  Eagleton 625 

Hill  y.  Warner 622 

Hills  y.  Place 561 

Hinchman  y.  Butler 624 

Hirsch  y.  Piatt 523 

Hirst  y.  Brooks 652 

Hitchcock  y.  Harrington 534 

Holbrook  y.  Nesbitt 200 

Hollender  y.  Wallace. 219 

Holmes  y.  Camp 531 


XX 


Table  of  Cases  Reported  and  Cited 


[Ref erenoee  are  to  PagesJ 


Holti  V.  Boppe 662 

Hopper,  Matter  of. 557 

Horden  v.  Salvation  Army. . . .  260 

Hofowits  V.  Goodman 408 

Hosford  v.  Ballard 547 

Hothom  V.  Louis 536 

House  V.  Agate 551 

Hover  v.  Barkhoff 281 

Hovey  v.  Bromley 528 

Howard  v.  Henriques 200 

Howe  V.  Woodruff 552 

Howell  V.  Adams 523,  556 

Howland  v.  Edmonds 526 

Howland  v.  Willett 524 

Huber  Brewery  Co.  v.  Sieke . . .  521 
Hull    V.    Fifty-second    Street 

Storage  House 520 

Hunter  v.  Hudson  River  Iron 

and  Machine  Co 566 

Hurt's  Administrator  V.Smith.  142 

Hutchinson  v.  Simpson 531 

Hyman  v.  Doyle 561 


Idaho  Irr.  Co.  V.  Dill 142 

Ihrig  V.  Williams  (form)  51; 

(form)  53;  (form)  61 47 

Industrial   &   General   Trust, 

Ltd.,  V.  Tod 393 

Iroquois  Realty  Co.  v.  Iroquois 

Hotel  Co 545 


Jackson  v.  Aldrich 534 

Jackson  v.  Binns 538 

Jackson  v.  Byrne 541 

Jackson  v.  Churchill 534 

Jackson  v.  Collins 547 

Jackson  v.  Deyo 534 

Jackson  v.  Harrison 547 

Jackson  v.  Metropolitan  Life 

Ins.  Co 539 

Jackson  v.  Pierce 540 

Jackson  v.  Steson 142 

Jackson  v.  Tyler 534 

Jacobs  V.  Mexican  Sugar  Re- 
fining Co 533 


Jacobson  v.  Brooklyn  lumber 

Co 531 

Jaffe  V.  Harteau 436 

James  Reynolds  Elevator  Co. 
V.  Merchants' National  Bank  519 

Jessop  V.  Miller 543 

Johnson  v.  Ditts 86 

Jones  V.  Ramsay 406 

Journal  Publishing  Qub,  Mat- 
ter of 557 


Karker  v.  Haverly 573 

Kauffman  v.  Klang 569 

Kavanaugih  v.  Commonwealth 

Trust  Co 531 

Keefer  v.  Greene 531 

Keeler  v.  Bartine 563 

Keep  Shirt  Co.,  Matter  of 177 

Kellogg    V.    Church    Charity 
Foundation... 260,  261,  279,  282 

Kennedy  v.  Budd 551 

Kerr  v.  Purdy 573 

Kervin  v.  Utter 541 

Kettle  V.  Turl 490 

King  V.  Mackellar 559 

Kingston  Bank  v.  Gay 533 

King  Tonopah  Mining  Co.  v. 

Lynch 232 

Kirkland  v.  Niagara  Gorge  R. 

Co... 541 

Kinsella  V.  Lockwood 100,  103 

Klein  v.  Cohen 528 

Knapp  V.  Greene 553 

Kneeland  v.  Arnold 533 

Kneeland  v.  Pennell 564 

Koehler  V.  N.  Y.  Elev.  R.  Co. . .  543 
Koster    v.    Coney    Island    & 

BrooklynR.  R.  Co 262 

Krall  V.  City  of  New  York 560 

Kratzenstein  v.  Western  Assur- 
ance Co 291 

Krause  v.  Rutherford 522 

Kuns  V.  Bosselman 148 


Lambert  v.  Craft 535 

Lamphere  v.  Lang 340 


Table  of  Cases  Reported  and  Cited        xxi 


[Ref erenoea  are  to  Pages] 


lAodon  V.  Mayor,  etc 447 

I^me,  Matter  of 627 

I^rbig  V.  Peck 555 

Laridn     v.    Watson     Wagon 

Co 524 

Laraen   v.   Lackawanna  Steel 

Co 400 

Laubheim  v.  DeKoninglyke . . .  104 

Lawrence  v.  Ball 540 

Lawrence  v.  Fox 123,  125 

Lawrence  v.  Town  of  Hemp- 
stead  322 

Lawrence  v.  Weber 531 

Lawson  y.  Hogan 528 

Lazier    Gas    Engine    Co.    v. 

Wokom 543 

Lee  V.  Haley 200 

Leerburger  y.  Watson 527 

Lefrois  y .  County  of  Monroe. .  .  280 

Ldtery.  Pike 320 

Lese'y.  Lawson 573 

Lesser  y.  Williams 524 

Leyy  y.  Commercial  Trust  Co. .  519 

Levy  y.  Merrill 640 

Lewis  y.  Long  Island  R.  R. 

Co 262 

Leyman  y.  Latimer 34 

Lifschuts  y.  Public  Bank 519 

Line  y.  line 142 

little  y.  Banks 124 

liyingBton  y.  Stoessd 569 

livor  V.  Orser 525 

Locklin  y.  Moore 570 

Loder  y.  Whelpley 223 

Loew  y.  Mclnemey 123,  113 

Loewen&tein  y.  Diamond  Soda 

Water  Mfg.  Co 532 

Logan  y.  Fidelity-Phoenix  Fire 

Ins.  Co 114,  528 

Long  Island  Loan  and  Trust 
Co.  y.  Long  Island  City  and 

Newtown  R.  R.  Co 541 

Loundes  y.  Town  of  Hunting- 
ton  323 

Low  y.  Swartwout 114,  117 

Lumdson  y.  Gilman. 519 

Lyle  y.  Murray 554 

Lyon  y.  James 340 


M 

McClain  y.  Brooklyn  City  R. 

R.  Co 262 

McClaye  y.  Paine 69 

McCloskey  y.  Thompson 70 

McCobb  y.  Christiansen 568 

McComby.  Weaver 527 

McCratty   y.   Krantz    Manu- 
facturing Co 573 

McDonald  v.  Edgerton 540 

McFadden  y.  Press  Pub.  Co . . .     41 

McKensie  y.  Farrell 538 

McMahon  y.  Howe 545 

McMuUen   y.    Rafferty.  .538,  552, 

661,  563 

Madison  y.  Gross 528 

Main  y.  Pender 521 

Makepeace        y.        DiUtown 

Smokeless  Coal  Co 234 

Malone  y.  Sherman 37 

Maloney  y.  Cunard  S.  S.  Co . . .  491 

Manmilian  y.  Mayor 281 

Mann  y.  Eckford 638 

Mann  y.  Maurel 528* 

Mann  y.  Nunn 438 

Manning  y.  Lyon 663 

Marian  y.  Coon  Construction 

Co 575 

Marks  y.  England 627 

Marsh  y.  Lowry 623 

Marshall  y.  Commercial  Tray- 

elers'  Mutual  Accident  Assn..  291 

Marshall  y.  De  Cordova 674 

Martin  y.  Gage 540 

Martin  v.  Central  Vermont  R. 

R.  Co 229,  232 

Martin  v.  Home  Bank 559 

Mason  y.  Campbell 544 

Masury  y.  Southworth 320 

Matione  y.  Illinois  Surety  Co.  621 
Mauiy    y.    Morning    Journal 

Assn 26 

Maury  y.  New  York  Evening 

Journal 26 

Maxmillan  y.  Mayor 280 

May,  Matter  of 551 

Mayor,  etc.,  of  N.  Y.,  Matter  of  548 


xxii        Tabub  of  Cases  Reported  and  Cited 


[Referenoes  are  to  Pages] 


Mayor,  etc.,  of  the  City  of  N.  Y. 

V.  Campbell 647 

Mayor,  etc.,  of  N.  Y.  v.  Erben .  568 
Mayor,  etc.,  of  N.  Y.  v.  Lent . .  661 
Mayor,  etc.,  of  City  of  N.  Y.  v. 

Workman 280 

Mead  v.  Darragh 644 

Mechanics   Fire    Ins.    Co.    v. 

Odgen 638 

Memphis  v.  State  ex  rel 287 

Menzies    v.    Tasker-Halsted 

Realty  Co 676 

Merritt  v.  Todd 663 

Messersmith  v.  American  Fi- 
delity Co 224 

Metropolitan    Trust    Co.    v. 
Long  Acre  Electric  Light  and 

Power  Co 637 

Metz  V.Clay 86 

Meyer  v.  Hibsher 101 

Michaels  v.  Fishel 02 

Middietown  v.  Twombly.  .660,  664 

MiUer  v.  Church. 664 

Miller  v.  Chicago  Portrait  Co .     86 

Miller  v.  Donovan 36 

Miller  v.  Hannan 628 

Milligan   v.    Brookl}^    Ware- 
house and  Storage  Co .  .  .628,  667 

Milligan  v.  Brophy 624 

Miliiken  V.  Byerly 636,  638 

Mills  V.Davis 662 

Mills  v.MiHs 660 

Miner  v.  Beekman 666 

Monk  V.  Town  of  New  Utrecht.  281 

Monroe  v.  Reynolds 671 

Moore  V.  Alexander 662,  663 

Moore  V.  Caughlin 646 

Moore  V.  Williams 661 

Moran  v.  Abbott 666 

Moren  v.  City  of  New  York.. . .   660 

Morse  v.  Sweenie 281 

Mott  Iron  Works  V.  Rdlly 628 

Moynihan  V.  Todd 281 

Muhs    V.    Fire    Ins.    Salvage 

Corps 284 

Munger  v.  Albany  City  Nar 

tional  Bank 619,  623 

Munro  v.  Tousey 199 


Munson  v.  Railroad  Co 403 

Murray  v.  Harbor  and  Subur- 
ban  Building   and   Savincpi 

Assn 672 

Myers  v.  De  Mier 628 

Myers  v.  Sturgis 384 

Myers  and  Lefler  v.  Batcheller, 
(form)  72,  (form)  74 66 

N 

Nacatta  v.  Lawrence 672 

National  Bank  of  Fort  Edward 
V.  Washington  County  Nsr 

tional  Bank 619 

National  Citisens  Bank  v.  Top- 

Uts 99,  100,  101 

Nellis  V.  De  Forest 102 

Nelson  v.  Bostwick 638 

Nelson  v.  Kerr 672 

Nerenberg  V.  Keith 226,  234 

Newberger  v.  State  Bank 619 

Newoomb  v.  Boston  Protective 

Dept 284 

Newell  V.  FrankUn  (R.  I.) 143 

Newnum  v.  Bradley  Contract- 
ing Co 126 

New  York  Land  Improvement 

Co.  V.  Chapman 216 

New  York  Life  Ins.  Co.  v.  Ham- 
ilton  616,  617 

Noble    V.    Hahnemann    Hos- 
pital  261,  278,  280 

Northampton  National  Bank  v. 

Kidder 636 

North  Hempstead  v.  Hemp- 
stead  322 

Northrop  v.  Smith 662 

Novotny  v.  Koslofif 340 

Noyes  v.  Anderson 636 

Noyes  v.  Wyckoff 626 

O 

Ockershausen,  Matter  of 627 

O'Donnell  v.  M.  &  P.  Dist. 

Telegraph  Co 283 

O'Kane    v.    North    American 

Distilling  Co 662,  672 


Table  of  Cases  Reported  and  Cited      xxiii 


[ReferenoeB  are  to  Pag^] 


Old  Dominion  Ck>pper  Co.  v. 

Lewiaohn 383 

Olmsted  v.  Meahl  (fonn)  450; 

(fonn)     467;     (fonn)     474; 

(form)  476 442 

O'NdUy.  Meighan .562,  563 

Oregon  and  Transcontinental 

Co.  y.  Kuhn 656 

Otto   Gas   Engine   Works   v. 

Moore 570 

Ovington  Bros.  Co.  v.  Henshaw  320 


Packard  v.   Long   Island   R. 

Co 518 

Paine  v.  Trinity  Church 326 

Palmer  v.  Dearing 490 

Piangbum  v.  Buick  Motor  Co . .  107 

Parker  V.  Walrod 574 

Parks  V.  City  of  New  York 43 

Patchen  v.  D.  &  H.  Canal  Co . .     46 

Payne  v.  Gardiner 555,  556 

Peck  V.  Reid 546 

Peck  ▼.  Smith 560 

Penfieldv.  City  of  New  York..   559 
Penniman  v.  Fuller,  &  Warren 

Co 524 

Pennsylvania  Coal  Co.  y.  Blake  538 

People  y.  Bowie 540 

Peoide  y.  Meyer 539 

People  ex  rd.  Conway  y.  Board 
of  Superyisors  of  liyingston 

County 558 

People  ez  rel.  Gilchrist  y.  Mur- 
ray  447 

VeofAe  ex  rel.  Grissler  y.  Stuy- 

yesant 546 

People  exr  el.  Heine  Piano  Co. 

y.  Lauer 565 

People  ex  rel.   Klein  y.   Mo- 

Donaki 557 

FeofAe  ex  rd.  Koper  y.  Bing- 
ham  535 

People  ex  rel.  Lawyers'  Surety 

Co.  y.  Anthony 527 

People  ex  id.   McDonald  y. 
CSausen 557 


People   ex   rel.    Matthews   y. 

WoodruflF 526 

People  ex  rd.  Nostrand  y.  Wil- 
son    557 

People  ex  rd.  O'Brien  y.  Cruger  557 
People  ex  rd.  Phdps  y.  Court 

of  General  Sessions  of  the 

County  of  New  York 447 

People  ex  rd.  Simon  y.  Gross. . .  546 
People  ex  rel.  Simpson  Co.  y. 

Kempner 231 

People  ex  rd.  Steyens  y.  Hayt. .  557 
People  ex  rd.   Swinburne  y. 

Nolan 565 

People  ex  rel.  Tripp  y.  Super- 

yisors  of  Cayuga 557 

People  ex  rd.  Van  Keuren  y. 

Town  Auditors 281 

People  ex  rd.  Woodill  y.  Fos- 

dick 65 

People  ex  rd.  Wogan  y.  Raf- 

ferty 446 

Phelps  y.  Bostwick 574 

Pierce  y.  Van  Dyke 566,  567 

Pilsbury  y.  Webb 567 

Pitcher  y.  Lennon 563 

Pittsburg  Amusement  Co.  y. 

Ferguson 569 

Piser  y.  Herzig 536 

Planten   y.    National   Nassau 

Bank 532 

Plumb  y.  Tubbs 534 

Plummer    y.    Bankers  Surety 

Co 522 

Polhemus  y.  Polhemus 531 

Pollard  y.  Photographic  Co 210 

PoUits  y.  Wabash  R.  R.  Co 403 

Pond  y.  New  Rochdle  Water 

Company 122,  124 

Porter  y.  Kingsbury 522 

Posner  y.  Rosenberg 520 

Potter,  Matterof 544 

Press  Co.  y.  Stewart 41 

Press  Pub.  Co.  y.  Falk 210 

Primrose  y.  Casualty  Company 

of  America 285,  291 

Prindle  y.  Anderson 547 

Prindle  y.  Caruthers. .  100,  101,  102 


xxiv      Table  of  Cases  Reported  and  Cited 


(References  are  to  Paiges] 


V. 


Public    Seryioe    Comm'n 

Hurtgan 287 

Pyle  V.  Park 142 


Quinv.  Mayor, etc.,  of  N.Y... ,  447 

R 

Raey.  Beach 622 

Rsegner  v.  Medicus 554 

Reade  y.  Halpin 105 

Reich  V.  Reich 518 

Reynolds,  Matter  of 447 

Rhineiander  v.  Mather 521 

Rice  V.  Rice 101 

Rigney  v.  N.  Y.  C.  A  H.  R.  R, 

R.Co 125 

Riley  V.Riley 550 

Robertson  v.  Rochester  Folding 

Box  Co 210 

Robertson  v.  Sully 527 

Robinson  ▼.  Frank 527 

Rodney  Hunt  Mach.   Co.  v. 

Stewart 531 

Roldan  v.  Power 142 

RoDerv.  HoUy 231 

Rosche  V.  Kosmowski 536 

Roeenbaum  V.  City  of  N.  Y. . . .  142 
Rosenberg  y.  New  York  Central 

R.  R.  Co 103 

Roth  y.  Robertson 531 

Roussel  y.  Mathews 541 

Rugg  y.  Rugg 223 

RuBBell   y.    Erie   R.    R.    Co. 

(form)  138 134 

Russell  y.  McCall 43 

Rutty  y.   Consolidated  Fruit 

Jar  Co 527 

Ryckman  y.  Ryckman 527 

S 

St.  John  V.  Olmsted  (form)  237.  235 
St.  Lawrence  County  Bat  Bk. 

y.  Watkins 100 

Sage  y.  Culyer 511 

Sammis  y.  Town  of  Hunting- 
ton (form)  328 317 


Samuel  y.  Holbrook  C.  &  R. 

Corp 531 

Sayage  y.  Bauland  Co 263 

Schank  y.  Schuchman 340 

Schieffelin  v.  Komfort 447 

Sohlimbach  y.  McLean 526 

Schloendoiff    y.     New    York 

Hospital 260,  279 

Schmitt  Bros.  y.  Boston  Ins. 

Co 640 

Schnaier  v.  Bradley  Contract- 
ing Co.  (form)  126 119 

Scholey  y.  Halsey 543 

Schreiber  y.  Driving  Club  of 

N.Y 564 

Schumacher  v.  Great  Eastern 

Casualty  &  Indemnity  Co. . .  291 

Schwabdand  v.  Hollahan 565 

Schwarts  v.  Mylius 528 

Scott  V.  Central  R.  R.  &  B.  Co .  534 

Soovill,  Matter  of 543 

Sears  v.  Patrick 518 

Second    Employers'    Liability 

Cases 137 

Seeley  V.  Osborne 539,  574 

Shedd    v.     American     Maise 

Products  Co 142 

Sheffield-King  Milling  Co.  v. 

Domestic  Science  Baking  Co.     85 
Shipman  v.  Pro.  Home  Circle . .  226 

Sharkey  v.  Mansfield 559 

Sharp  V.  Erie  R.  R.  Co 490 

Sheldon  v.  Testera 546 

Shelton  v.  Holzwasser 565 

Shepard  v.  New  York 542 

Shipley  Construction  &  Supply 

Co.  V.  Mager 530 

Shoe  Machinery  Co.  v.  Land- 
man    561 

Shubert  Theatrical  Co.  v.  Dal- 

ton 99 

Shutts  V.  Fingar 552 

Sigel  V.  American  Seating  Co.. .    490 
Singer  Mfg.  Co.  v.  June  Mfg. 

Co 208 

Sire  V.  Rumbold 437 

Sixth    Avenue     Twenty-third 

Street  Corp.  v.  Dane 545 


Table  of  Cases  Reported  and  Cited        xxv 


(References  are  to  Pages] 


Slavmv.  McGuire 444,  447 

Sluyterv.  Williams 566 

Smil^  V.  Pry 552,  556 

Smith  Y.  Boajxl  of  Education. . .  642 

Smith  v.  City  of  Rochester 280 

Smith  V.  Collier 38 

Smith  v.  Ijams 552 

Smith  V.  Long  Island  Railroad 

Co 105 

Smith  y.  McGovem 70 

Smith  V.  Matthewson 30 

Smith  V.  Smalley 531 

Smith  y.  Smull 438 

Smith  y.  Tiffany 527 

Smyth  y.  City  of  New  York. .. .  123 
Snyder  y.  Berkshire  Life  Ins. 

Co.  (fonn)  480 478 

Solomon  y.  Van  Praag 567 

Soloway  y.  Junius  Coal  &  Wood 

Co 510,  532 

Sooysmith  &  Co.  y.  American 

Surety  Co 522 

Southwick   y.    First   National 

Bank  of  Memphis 558,  559 

Spaulding  y.  American  Wood 

Board  Co 624 

Spencer  y.  Dfake 561 

Spencer  y.  Hardin 671 

^x>na    y.    German    Sayings 

Bank 643 

Spring  y.  Collins  Building,  etc., 

Co 643 

Squire  y.  Ordemann 43 

Squiers  y.  Thompson 340 

Stabenau  y.  Atlantic  Aye.  R. 

R.Co 262 

Qtaxsy  y.  Graham 550 

Stafford  y.  Richardson 664 

Stanley    y.    Franco-American 

Ferment  Co 541 

State  y.  Atlantic  Coast  line  R. 

Co 142 

State  y.Osbom 142 

State   y.   Seattle   T^cab   & 

TnnsferCo 287 

Stosley.yilli^e  of  Glen  Park..  444 
Stephens  y.  Board  of  Education  637 
Stem  y.  Sydney 630 


Steyenson  v.  Maxwell 572,  573 

Stewart  y.  Mayor,  etc 447 

Stillman  y.  Squire 566 

Stilwell  y.  Barter 26 

Stimpson  y.   Minsker  Realty 

Co 84 

Stoddard  y.  Graham 668 

Stoddart  y.  City  of  New  York. .  641 

Stone  y.  Sprague 575 

Stoneman      y.      Breitenstein 

(form)  371 364 

Stuart  y.  Pahner 231 

SulUyan  y.  Fosdick 666 

Sulliyan  y.  N.  Y.  &  Rosendale 

Cement  Co 43 

Sun  Printing  &  Pub.  Assn  y. 

Moore 06 

Superyisors    of   Alleghany    y. 

Van  Campen 636 

Sussdorff  y.  Schmidt 70 

Sutton  y.  MacBride. 632 

Sutton  y.  Sutton 527 

Sweeny  y.  City  of  New  York. . .  640 

Sweet  y.  Irish 662 

Swift  y.  Poole 105 


Taft  y.  Bronson  (form)  216 212 

Tahnan  y.  Coffin 319 

Taylor  y.  Bernard 640 

Teall  y.  City  of  Syracuse 659 

Taylor  y.  Commercial  Bank. . .  341 

Taylor  y.  Goelet 628 

Taylor  y.  Mayor,  etc.,  of  N.  Y.    633 
Terminal  Taxicab  Co.  y.  Dis- 
trict of  Columbia 293 

Terminal  Taxicab  Co.,  Inc.,  y. 

Kuta 316 

Third  National  Bank  y.  Graham  43 

Thomas  y.  Scutt 436 

Thompson  y.  Easton 626 

Thompson  y.  Rose 319 

Tighe  y.  Layery 632 

Tim  y.  Hawes 39 

Tolman  y.  Heading 646 

Tompkins  y.  Fonda  Gloye  Lin- 
ing Co 628,  630 


xxvi       Table  of  Cases  Reported  and  Cited 


[References  are  to  PagesJ 


Toplita  V.  Bauer. 5G4 

Town  of  Hempstead  v.  Law- 
rence, 138  App.  Div.  473 327 

Town  of  Southampton  v.  Meoox 

Bay  Oyster  Co 321,  322 

Treadwell  v.  Clark 664 

Treat  v.  Hathom 566 

Trembley  v.  Marshall 68 

Truesdale  v.  Bourke 629 

Trustees  of  Union  College  v. 

atyof  N.  Y 634 

Tuma  V.  Piepenbrink 327 

U 

Union  Hotel  Co.  V.  Hersee 383 

United    States   v.    Bethlehem 

Steel  Co 95 

U.  S.  Expansion  Bolt  Co.  v. 

Warmonstein 141,  143 

U.  S.  FideUty  &  G'y  Co.  v. 

Carnegie  Trust  Co.    (form) 

179;  (form)  195;  (form)  197. .  170 
United   States   Trust   Co.    v. 

Stanton 640 

Usefof  V.  Herzenstein 541 

Utica  Bank  v.  Van  Gieson 559 

Utica  City  Nat.  Bank  v.  Bren- 

ton  H.  Penwarden,  Jr 42 

Uvalde  Asphalt  Paving  Co.  v. 

City  of  New  York 49 


Vail  V.Rice 671 

Van  Coast  and  Leonard,  In- 
corporated,    V.     Batcheller 

(form) 82 

Van  Denburg  V.  Scott 535 

Vandergrif  t  v.  Cowles  Engineer- 
ing Co 525 

Van  Derhoef  v.  Hartmann 437 

Van  Pyck  V.  McQuade 623 

Van  Hoeffen  v.  Columbia  Taxi- 
cab  Co 287,  289 

Van  Ingen  v.  Jewish  Hoi^ital 
of  Brooklyn  (form)  263; 
(form)  265;  (form)  267 258 


Van  Rensselaer  v.  Jewett 647 

Van  Riper  v.  Sun  Prtg.  &  Pub. 

Co 35 

Van  VUet  V.  Kanter 641,  562 

Van  Wyck  v.  Howard 640 

Van  Zandt  v.  Mayor,  etc.,  of 

N.  Y 625 

Ver  Planck  V.  Godfrey 636 

Voron  V.  Chait 666 

W 

Wakley  v.  Cooke 34 

Walkor  V.  Matchett  Co 110 

Wallach  v.  Dryfoos 556 

Walrath  v.  Thompson 674 

Wangler  V.  Swift 622,  526 

Watts  V.  Adler 340 

Watts  V.  City  of  New  York 660 

Weber  V.  Wallerstein 631 

Weil  V.Tyler 671 

Weinstock  v.  Marks 200 

Welch  V.  L  &  T.  N.  Bank 403 

WeUer  V.  Tuthill 528 

Westcott  Chuck  Co.  v.  Oneida 

National  Chuck  Co 208 

Weston  V.  Citizens'  Nat.  Bank .  46 
Whalen  v.  Hudson  Hotel  Co. 

(form)  406;  (form)  407;  (form) 

416 377 

Wheeler  v.  Allen 569 

Wheeler V. Warner... 562,  563,  561 

Whitcomb  v.  Bacon 70 

White     Studio     v.     Dreyfoos 

(form)  200 198 

Whitehead  Bros.  v.  Dolan 624 

Whitemore  v.  Mayor,  etc.,  of 

N.Y 447 

Whitman  v.  Hains 527 

Whitmore  v.  Charlotte 541 

Whittlesey  v.  Delaney 643 

Wiertels  v.  New  York,  O.  &  W. 

R.Co 623 

Wilcox  V.  City  of  Rochester 281 

Wilcox  V.  Meahl 442 

Wilkinson  V.  Colley 90 

WiUard  V.  Reinhardt 540 

Williams  v.  Kinney 674 


Table  of  Cases  Reported  and  Cited       xxvii 


[References  are  to  Pagesj 


Williams  v.  Lancaster 142 

Williams  y.  Long 572 

Williams  v.  Taylor 549 

Williams  Estate,  In  re 541 

Williamson  v.  Sedey 529 

Willis  V.  Greene 562 

WiUy  V.  MuUedy 244 

Wilson,  Matter  of 223 

Wilson  V.  Deen 437 

Wilson  V.  Field 522 

Winans  v.  Jacques 70 

Windsor  V.  McVeigh 231 

Wingood  Realty  Company  v. 

Von  Bayer 545 

Winne  v.   Queens   Land   and 

Title  Co 549 

Withers  v.  Toulmin 109 

Wolcott  V.  San  Santvont 563 

Wolf  V.  Rudinsky 92 

WolflF  V.  Zeller 506 

Wood  V.  Fisk 539,  564 

Wood  V.  Hitchcock 526 

Wood  V.  Knight 102 

Wood  V.  Pbpendick 142 

Wood  V.Wood 534 


Woodcock  V.  Roberts 569 

Woodhull  V.  Mayor,  &o 281 

Woolworth  V.  Woolworth 527 

Wooster  v.  Sherwood 529,  567 

Work  V.  Beach 117 

Wright  V.  Delafield 151 

Wylie  V.  Marine  National  Bank    69 
Wynn  v.  Central  Park,  N.  A  E. 
River  R.  R.  Co 262 


Yonkers,  Matter  of  (Ludlow 
Street) 560 

Young  V.  American  Bank 523 

Young  V.  Equitable  life  Assn. 
Society. 531 

Young  V.  Gordon 177 


Zachrisson  v.  Ahman 566 

Ziehen  v.  Smith 525 

Zinsser  v.  Herrman 546 

Zlotnick  V.  Greenfield 563 

ZoUer  V.  Groht 544 


BRADBURY'S 

PLEADING  AND  PRACTICE 

REPORTS 

VOL.  6. 


Jacob  M.  Habris,  Plaintiff,  v.  The  Tribune  Associa- 
tion, Defendant.^ 

(Supreme  Ck)urt,  New  York  County  Trial  Tenn,  Part  IX,  Dec.  1, 1916) 

libel;  actionable  words;  application  and  meaning  of  words; 
justification;  burden  of  proof;  published  words  not  complained 
of;  damages;  compensatory  damages;  exemplary  damages; 
character  of  plaintiff. 

1.  libel'-Actionable  words 

A  libel  is  defined  to  be  a  malicious  publication  by  writing, 
printing,  picture,  effigy,  sign  or  otherwise  than  by  mere 
speech,  which  exposes  any  living  person  or  the  memory  of 
any  person  deceased  to  hatred,  contempt,  ridicule  or  obloquy, 
or  which  causes  or  tends  to  cause  any  person  to  be  shunned 
or  avoided  or  which  has  a  tendency  to  injure  any  person, 
corporation  or  association  of  persons  in  his  or  their  business 
or  occupation.    It  may  be  further  defined  to  be  any  unprivi- 

^  The  excellent  charge  to  the  jury  by  Mr.  Justice  Giboerich  in  this 
case  is  thorough  and  exhaustive,  on  a  phase  of  the  law  of  libel  which  is 
of  especial  interest  in  these  days  when  efforts  are  being  made  by  govern- 
ments all  over  the  country  to  discourage  what  might,  for  the  want  of 
a  better  name,  be  called  "commercial  misrepresentation.'' 

The  jury  rendered  a  verdict  for  six  cents  in  favor  of  the  plaintiff,  so 
it  must  have  found  that  some  detail  of  the  article  of  which  complaint 
was  made  was  not  literally  true.  The  charge  of  the  trial  Justice  has 
not  been  printed  elsewhere  and  will  be  found  of  great  assistance  to 
the  increasingly  large  number  of  lawyers  who  have  similar  cases. 
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leged  publication  of  which  the  necessary  tendency  is  to  expose 
a  man  to  hatred,  contempt  or  ridicule. 

S.  Same— ApplicAtion  or  meaning  of  words 

Words  allied  to  be  libelous  are  to  be  taken  in  the  sense  that 
is  most  natural  or  obvious,  and  in  the  sense  in  which  those 
persons  to  whom  the  publication  should  come  would  be  most 
likely  to  understand  them.  If  the  application  or  meaning  of 
the  words  is  ambiguous,  or  the  sense  in  which  they  are  used 
is  uncertain  and  they  are  capable  of  a  construction  which 
would  make  them  actionable,  although  at  the  same  time  an 
innocent  sense  might  be  attributed  to  them,  it  is  for  the  jury 
to  determine  upon  all  the  circumstances  whether  they  were 
applied  to  the  plaintiff  and  in  what  sense  they  were  used. 

S.  Same— Justification— Burden  of  proof 

Where  the  truth  of  the  charge  is  pleaded,  the  justification  must 
establish  the  substance  of  the  charge  justified,  though  it 
need  not  be  identical  in  letter  and  form  and  though  it  is  not 
necessary  for  the  jury  to  find  direct  evidence  upon  every 
single  word  and  sentence.  A  variance  in  unessential  particu- 
lars does  not  affect  a  defense  of  the  truth.  The  defendant, 
in  order  to  prove  a  justification,  must  show  that  the  substance 
of  the  entire  charge  imputed  to  the  plaintiff  is  true  and  the 
justification  must  be  as  broad  as  the  charge.  The  burden 
is  upon  the  defendant  of  proving  by  a  fair  preponderance 
of  the  credible  evidence  that  the  gist  or  gravamen  of  the 
charge  is  substantially  and  essentially  true. 

4.  Same— Published  words  not  complained  of 

The  plaintiff  in  his  complaint  is  presumed  to  have  stated  his 
case  in  the  manner  most  favorable  to  himself  and  to  have 
stated  all  the  facts  most  favorable  to  himself.  The  law  will 
not  assume  in  favor  of  the  plaintiff  the  existence  of  any  fact 
that  he  has  not  averred.  In  weighing  the  evidence  and  in 
determining  whether  the  defendant  has  proved  justification, 
the  jury  may  take  into  condderation  the  fact  that  the  plain- 
tiff has  not  complained  of  a  portion  of  the  article.   Statements 


Harris  v.  The  Tribune  Association  3 

Statement  of  Case 

contained  in  that  part  of  the  article  of  which  the  plaintiff 
has  not  complained  are  to  be  deemed  and  taken  as  true,  unless 
from  the  evidence  the  jury  believe  them  to  be  untrue. 


5.  Same— Damages 

In  an  action  for  libel  there  are  two  kinds  of  damages  which  the 
plaintiff  may  recover.  The  first  is  compensatory  damages, 
which  means  reparation  for  the  actual  injury  the  plaintiff 
has  suffered  because  of  the  defamation,  and,  secondly,  exem- 
plary or  punitive  damages,  that  is,  damages  over  and  above 
such  sum  as  will  compensate  him  for  his  actual  loss.  From 
a  libel,  the  law  presumes  injury,  but  it  is  for  the  jury  to 
measure  the  extent  of  the  injury  and  to  award  a  commensurate 
amount  of  compensation. 

6.  Same — Compensatory  damages 

In  case  the  jury  believe  the  plaintiff  is  entitled  to  recover,  he  is 
entitled  to  such  compensatory  damages  as  the  jury  may 
find  from  the  evidence  are  commensurate  with  the  injury 
caused  by  the  alleged  libel  and  are  the  actual,  direct,  neces- 
sary and  proximate  results  of  the  allied  defamatory  matter 
published  by  the  defendant. 

7.  Same— Bzemj^aiy  damages 

Besides  compensatory  damages,  the  jury  in  an  action  for  libel 
may,  according  to  the  circumstances,  award  the  plaintiff 
exemplary  or  punitive  damages.  The  principle  of  punitive 
or  exemplary  damages  is  that  they  are  not  so  much  a  repara- 
tion to  the  plaintiff  as  a  penalty  upon  the  defendant.  They 
are  allowed  as  a  punishment  of  his  evU  motive,  if  any  has 
been  shown,  his  mischievous  iatention,  if  any  has  been  shown, 
and  as  a  warning  to  others  against  committing  a  like  offense, 
the  groimd  and  justification  of  such  damages  being  the  bad 
motive  of  the  defendant.  The  presence  and  proof  of  the  bad 
motive  is  the  indispensable  condition  of  the  right  of  the  jury 
to  impose  such  damages.  To  authorize  the  imposition  of 
exemplary  damages,  there  must  be  not  only  constructive 
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malice,  but  malioe  in  fact,  that  is,  an  actual  evil  motive  or 
its  equivalent  on  the  part  of  the  defendant.  Actual  malice 
cannot  be  presumed;  it  must  be  proved  as  a  fact.  The  mere 
falsity  of  statements  contained  in  the  article  sued  upon  does 
not  give  the  plaintiff  the  right  to  recover  punitive  damages. 
Actual  malice  may  be  established  as  follows  and  only  as 
follows:  First,  by  proving  that  the  defendant  had  actual  or 
personal  ill-will  toward  the  plaintiff.  Second,  by  proving 
that  the  defendant's  conduct  in  publishing  the  article  sued 
upon  was  reckless'  and  wanton.  The  words  "reckless  and 
wanton"  in  this  sense  do  not  mean  mere  negligence — a  mere 
omission  of  ordinary  care,  but  such  gross  negligence,  such  a 
degree  of  recklessness  as  amounts  to  a  spirit  of  mischief  or 
to  such  a  wanton  indifference  or  total  disregard  of  the  rights 
of  others  as  is  equivalent  thereto.  Third,  actual  malice 
may  also  be  established  where  the  article  is  couched  in  such 
venomous  language  and  so  plainly  exhibits  hatred  as  to  war- 
rant an  inference  of  actual  ill-will  or  where  the  words  com- 
plained of  are  proved  as  a  fact  to  be  false  and  are  of  an 
heinous,  atrocious  or  extreme  character. 

8.  Same — ^Damages — Character  of  plaintiff 

The  character  of  a  plaintiff  is  alwsys  on  trial  in  an  action  for 
libel,  because  he  is  seeking  damages  for  injury  to  his  reputa- 
tion. The  jury  have  a  right  to  take  into  consideration  any 
facts  adduced  which  they  may  find  would  take  away  from 
the  value  of  the  reputation  which  the  plaintiff  would  other- 
wise have.  If  the  jury  find  from  the  evidence  that  the 
plaintiff  committed  any  act  brought  forward  against  h\vn  up 
to  the  date  of  the  trial  which  would  tend  to  diminish  his 
reputation,  whether  in  connection  with  his  business  or  not, 
they  may  take  that  fact  into  consideration. 

Trial  of  issues  in  an  action  brought  to  recover  $50,000 
damc^es  for  the  publication  by  the  defendant  in  its  news- 
paper, New  York  Tribune,  of  an  article  concerning  the 
plaintiff  and  alleged  to  be  libelous. 

The  facts,  so  far  as  they  are  material,  are  stated  in  the 
charge. 
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Abraham  H.  Sarasohn,  for  plaintiff. 

Henrt  W.  Saceett  and  Harold  L.  Cross,  for  de- 
fendant. 

GiEGERiCH;  J.  (char^g  the  jury). 

Gentlemen  of  the  Jurt: 

This  action  is  brought  to  recover  damages  claimed  to 
have  been  sustained  by  the  plaintiff  from  the  publication 
of  certain  parts  of  an  article  in  the  defendant's  newspaper 
known  as  the  New  York  Tribune,  of  February  16th,  1915, 
concerning  the  plaintiff,  which  he  claims  is  false  and  de- 
famatory. 

A  libel  is  defined  to  be  a  malicious  publication  by  writ- 
ing, printing,  picture,  effigy,  sign  or  otherwise  than  by 
mere  speech,  which  exposes  any  living  person,  or  the 
memory  of  any  person  deceased,  to  hatred,  contempt, 
ridicule  or  obloquy,  or  which  causes  or  tends  to  cause  any 
person  to  be  shunned  or  avoided,  or  which  has  a  tendency 
to  injure  any  person,  corporation  or  association  of  persons 
in  his  or  their  business  or  occupation.  It  may  be  further 
defined  to  be  any  unprivileged  publication  of  which  the 
necessary  tendency  is  to  expose  a  man  to  hatred,  contempt 
or  ridicule.  Words  alleged  to  be  hbelous  are  to  be  taken 
in  the  sense  that  is  most  natural  and  obvious,  and  in  that 
sense  in  which  those  persons  to  whom  the  publication 
should  come  would  be  most  likely  to  understand  them. 
If  the  application  or  meaning  of  the  words  is  ambiguous, 
or  the  sense  in  which  they  are  used  is  imcertain,  and  they 
are  capable  of  a  construction  which  would  make  them 
actionable,  althou^  at  the  same  time  an  innocent  sense 
might  be  attributed  to  them,  it  is  for  the  jiuy  to 
determine  upon  all  the  circumstances  whether  they 
were  applied  to  the  plaintiff  and  in  what  sense  they  were 
used. 

The  portion  of  the  article  complained  of  reads  as 
follows: 
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"BAD  TRADE  SPOTS  ON  FIFTH  AVENUE 

"Now  Comes  the  'Sacrifice  Sale*  to  Blacken  the 
Highway — ^an  Egyptian  Prayer-Rug  That  Turned 
Out  to  be  a  Portiere  made  in  Europe. 

By  Samuel  Hopkins  Adams 

"Somebody  ought  to  make  a  'spot-map'  of  Fifth  Ave- 
nue. The  locality  needs  it.  By  way  of  information  to 
the  honorable  and  fair-dealing  merchants  topographical  in- 
formation showing  the  invasion  of  illegitimate  and  shoddy 
trade  would  be  valuable.  It  might  even  be  surprising. 
The  black  spots  would  indicate  that  the  Hudson  Bay  Imp. 
Co.,  between  Thirty-ninth  and  Fortieth  Streets,  is  still 
fraudulently  trading  upon  the  name  and  repute  of  the 
great  Hudson's  Bay  Company;  that  one  liberman  is 
again  on  the  'Last  Few  Days'  of  his  fake  shop  at  the 
southwest  comer  of  Twenty-eighth  Street;  that  the  other 
libermans  are  still  doling  business  at  Thirty-seventh 
Street,  as  Stewart  &  Company,  under  which  trade  alias 
they  have  optimistically  sued  The  Tribune  and  myself  for 
a  quarter  of  a  million  dollars  damages;  that  'M.  For- 
syth' continues  the  Liberman  tradition  at  Thirtieth 
Street;  and  with  a  particularly  large  black  splash  would 
point  out  the  presence  of  Mr.  J.  M.  Harris,  dealer  in  rugs, 
fiuniture,  fakes,  frauds  and  swindles,  in  a  large  and  com- 
modious pitfall  between  Twenty-seventh  and  Twenty- 
eighth  Streets. 

''As  the  defendant  is  entitled  to  have  the  whole  article 
read  I  will  proceed  to  read  to  you  the  remainder  of  the 
article  of  which  the  plaintiff  does  not  complain: 

"'Sacrifice  Sale'  in  a  type  and  style  more  vociferous 

than  that  to  which  Fifth  Avenue  is  accustomed  marked 

the  advent  of  Mr.  Harris  into  the  arena.    Forty  thousand 

dollars '  worth  of  superior  stock,  furniture,  rugs,  tapestries 

^  and  the  like  were  to  be  sacrificed  to  the  public  benefit 

at  huge  discounts.    Early  in  January  a  lady  whose  name 
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is  withheld  at  her  request — ^but  Harris  can  readily  get 
in  touch  with  her  through  this  office  if  he  yearns  to  refund 
her  money  at  this  late  date — purchased  from  hinn  a  rug 
for  $12.75.  When  she  saw  it  at  the  store  it  was  a  normal 
appearing  rug;  but  between  that  time  and  its  delivery  at 
her  home  it  seemed  to  have  been  exposed  to  some  strange 
and  fearful  disease,  for  it  had  broken  out  into  a  startling 
rash.  Much  concerned,  the  lady  hastened  back  to  Harris's 
with  it,  hoping  to  get  her  money  back." 

Swept  Her  Own  Money  Away 

''  She  did  not  get  her  money  back.  People  seldom  do  in 
the  Harris  type  of  store.  On  the  contrary,  she  contributed 
$2  more  to  the  Harris  pile,  in  return  for  which  she  became 
the  owner  of  a  substitute  rug,  certified  to  be  in  good  health. 
Matters  went  well  enough  with  this  rug  until  its  pro- 
prietor undertook  to  sweep  out  of  it  some  white  threads 
which  peeped  intrusively  through  the  fabric.  She  didn't 
succeed  in  sweeping  out  the  white  threads,  because  they 
were  sewed  through,  but  she  did,  much  to  her  chagrin, 
sweep  the  upper  layer  of  the  rug  quite  away. 

"Again  she  returned  to  the  Harris  store.  But  Mr. 
Harris  has  ceased  to  be  interested  in  her  troubles.  Not 
only  did  he  refuse  flatly  to  refund,  but  he  used  xmpleasant 
language,  before  which  his  dissatisfied  customer  retired. 
Subsequently  she  sent  to  The  Tribune  office  the  sweepings 
of  her  purchase,  enough  to  stuff  a  small  pillow,  and  a 
suggestion  that  the  Harris  methods  be  made  the  subject 
of  an  inquiry. 

'^  Pursuant  to  this  request  I  did  a  little  shopping  at 
Harris's  myself.  A  large  square,  of  agreeable  color,  taste- 
fully draped  in  the  show  window,  attracted  my  atten- 
tion, and  at  my  request  the  salesman — ^Mr.  Harris  him- 
self not  being  visible — ^brought  it  in  and  spread  it  on  the 
floor. 

"'Is  this  an  Oriental  rug?'   Tasked. 

"  'Oh,  yes;  a  very  fine  Oriental.' 


o 
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'''What  kind  of  an  Oriental?' 

'"ABassora/ 

'"Where  is  Bassora?" 

' ' '  Why — er — ^it's  in  Egypt.  This  is  ah  Egyptian  prayer- 
rug.  Seventy-five  dollars  would  be  cheap  for  this  rug; 
and  we've  marked  it  down  to  $24.50.  It's  a  rare  speci- 
men.' 

"Well,  a  Bassora  prayer-rug  made  in  Egypt  would  in- 
deed be  a  rare  specimen,  there  being  no  Bassora  in  Egypt, 
and  a  prayer-rug  without  the  prayer-design  upon  it  being 
also  something  of  a  phenomenon.    So  I  bought  it. 

"The  clerk  congratulated  me  upon  the  acquisition  of  a 
prize.  Could  he  interest  me  in  a  small  but  very  fine  silk 
rug.    He  could — easily.    Out  it  came. 

"'Pure  silk,'  said  the  salesman,  unctuously.  'Look  at 
that  sheen  I    And  those  colors.' 

' '  I  looked.  Then  I  looked  away.  There  are  some  hues 
which  the  human  eye  should  not  be  called  upon  to  endure. 

'"How  much?' 

Not  Even  a  Rug,  only  a  Portiere 

" '  A  bargain.  Only  $20,  and  thrown  away  at  the  price. 
Why  a  few  days  ago  a  friend  of  ...  ,  the  millionaire, 
came  in  here  and  bought  a  rug  just  like  this  to  ^ve  him 
as  a  present.  When  you  get  that  rug  you're  getting  some- 
thing to  be  proud  of.' 

"'Is  it  an  Oriental?' 

"'Genuine  Oriental  silk  rug.' 

"Even  though  it  was  The  Tribune^ s  money,  it  hurt  to 
spend  that  $20.  But  the  purchase  was  completed.  Then 
the  experts  were  called  in. 

"My  $24.50  Egyptian  prayer-rug  from  Bassora,  worth 
$75  of  anybody's  money,  is  exactly  as  represented  ex- 
cept for  the  following  inconsiderable  items: 

"A — It  isn't  a  Bassora. 

"B — It  never  saw  Egypt  or  any  other  Oriental  country. 

"C — It  isn't  worth  $75,  nor  one-fifth  of  it. 
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"D — ^It  isn't  even  a  rug. 

"What  it  is,  is  a  portiere,  mostly  jute,  with  some  fringe 
sewn  on.  It  is  of  European  manufactiu*e.  I  suspect  it  of 
having  caught  that  queer  rug-pox  with  which  the  anony- 
mous housewife's  purchase  was  infected,  as  it  now  evinces 
suspicious  signs  of  suffering  from  an  ill-suppressed  erup- 
tion. 

"As  for  the  little  salmon  and  green  affliction  for  which, 
on  representation,  that  it  was  a  genuine  Oriental  pure  silk 
rug,  I  paid  $20,  that  is  a  mercerized  article,  made  in 
Eiuope,  and  more  cotton  than  silk. 

"Certain  signs  in  the  Harris  window  indicate  an  early 
departure  of  his  enterprise.  Doubtless  it  will  crop  up 
again  elsewhere.  This  kind  usually  does.  Meantime 
there  is  one  more  blot  on  Fifth  Avenue." 

The  defendant  has  pleaded  the  truth  of  all  the  state- 
ments contained  in  the  article.  As  to  the  statements  con- 
tained in  that  part  of  the  article  not  complained  of  by  the 
plaintiff,  they  are  to  be  taken  as  true,  unless  from  the 
entire  evidence  you  believe  them  to  be  untrue.  The 
truth  of  the  statements  complained  of  is  a  complete  de- 
fense to  this  action. 

I  charge  you  that  the  published  statements  complained 
of  in  this  action  do  not  charge  the  plaintiff  with  any  crime 
whatever,  but  the  article  set  up  in  the  complamt  and 
complained  of  is  nevertheless  defamatory  and  libelous 
per  86.  The  article  complained  of  being  libelous  and 
defamatory  per  ae,  the  law  casts  upon  the  defendant  the 
burden  of  proving  justification  or  of  establishing  the  truth 
of  the  charge  in  the  alleged  libel,  and  it  must  do  so  by  a 
fair  preponderance  of  the  evidence.  By  a  fair  preponder- 
ance of  the  evidence  is  meant  that  which  satisfies  the  con- 
science and  carries  conviction  to  an  intelligent  mind.  It 
is  not  determined  alone  by  the  number  of  witnesses  who 
have  testified  in  the  case,  but  rather  by  the  quaUty  of  their 
testimony.  In  other  words,  the  expression  "fair  pre- 
ponderance of  the  evidence,"  does  not  mean  that  the  de- 
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f endant  in  this  case  has  to  call  the  greater  number  of  wit- 
nesses. The  preponderance  of  evidence  lies  on  that  side 
producing  the  greater  amount  of  credible  testimony. 

It  is  the  quality  of  the  testimony  and  not  its  quantity 
that  is  to  be  r^arded.  The  evidence  is  to  be  weighed 
and  not  the  witnesses  cotmted.  In  deciding  the  issues  of 
fact  in  this  case,  you  must  consider  all  the  facts  and  cir- 
cumstances surrounding  the  parties'  Utigant,  and  the 
witnesses  called  by  them,  their  manner  of  testifying,  what 
they  have  testified  to,  the  probability  or  improbability 
of  their  several  statements,  and  all  those  little  indicia 
of  truth  or  falsity,  drawing  therefrom  such  inferences  as 
you  think  proper;  and  it  is  for  you  to  say  which  side  has 
given  the  most  credible  testimony,  and  determine  where 
the  truth  lies. 

The  plaintiff  has  given  testimony  in  his  own  behalf. 
Under  the  law  he  is  a  competent  witness,  and  yet  by  rea- 
son of  his  interest  in  the  event  of  this  suit,  you  may,  after 
duly  weighing  it,  give  to  his  testimony  only  such  weight 
as  you  believe  it  to  be  fairly  entitled  to.  Mr.  Adams,  the 
author  of  the  article  in  question,  and  who  testified  that  he 
purchased  two  of  the  rugs  in  question  at  the  plaintiff's 
store,  is  also  an  interested  witness,  and  hence  you  may, 
after  weighing  his  testimony,  give  it  only  such  weight  as 
you  believe  it  to  be  fairly  entitled  to.  Mr.  Waldo,  an 
officer  of  the  defendant,  because  of  his  connection  with 
the  investigation  regarding  the  conduct  of  the  plaintiff's 
store,  is  likewise  an  interested  witness,  and  th^^f ore  you 
may,  after  duly  weighing  it,  give  to  his  testimony  only 
such  weight  as  you  believe  it  to  be  fairly  entitled  to. 

It  is  your  duty  to  reconcile,  if  possible,  any  and  all 
apparently  confficting  statements  of  the  several  witnesses, 
and  if,  you  find  it  practicable  to  deduce  from  the  evid^ice 
any  theory  of  the  case  which  will  reconcile  the  testimony 
of  all  the  witnesses,  it  will  be  your  duty  to  adopt  that 
theory  rather  than  one  which  would  require  you  to  re- 
ject any  of  the  testimony  as  intentionally  false,  but  if  you 
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cannot  harmonize  the  testhnony  by  that  meanS;  then  it  is 
your  duty  to  determine  which  of  these  witnesses  you  will 
believe.  If  you  believe  that  any  witness  has  intentionally 
sworn  falsely  as  to  any  matter  or  thing  material  to  the 
issues  in  this  case,  then  you  are  at  liberty  to  disregard 
his  or  her  entire  testimony.  However,  if  you  beUeve  that 
the  testimony  of  such  witness  is  corroborated  by  facts 
and  circimistances  proved,  such  corroborating  circimi- 
stances  may  be  considered  by  you  and  you  may  rely  upon 
them  if  you  feel  justified  in  placing  confidence  in  them; 
but  you  are  not  bound  to  do  so. 

It  is  my  duty  to  instruct  you  as  to  the  law  by  which 
you  are  to  be  guided  in  your  deliberations.  You  are, 
however,  the  sole  judges  of  the  facts,  and  you  are  to  apply 
the  law  as  laid  down  by  the  court  to  the  facts  as  you 
may  find  them.  Because  you  are  the  sole  judges  of  the 
facts,  it  wiU  be  your  duty  to  decide  this  case  upon  the 
evidence  as  you  recollect  it,  and  where  the  statements  of 
counsel,  or  even  the  court,  do  not  accord  with  your  rec- 
ollection, you  must  entirely  disregard  them.  You  must 
decide  this  case  upon  the  entire  evidence,  giving  the  several 
parts  such  weight  as  you  beUeve  it  to  be  fairly  entitled  to. 

That  part  of  the  article  complained  of  charges,  first, 
that  the  plaintiff  had,  prior  to  his  alleged  invasion  of 
Fifth  Avenue,  been  engaged  in  illegitimate  and  shoddy 
trade;  second,  that  the  plaintiff's  shop  on  Fifth  Avenue 
was  a  fake  shop,  where  fake  or  fraudulent  sales  and 
swindles  were  perpetrated. 

As  to  the  first  charge,  that  the  plaintiff  had  prior  to 
his  alleged  invasion  of  Fifth  Avenue  been  engaged  in 
illegitimate  and  shoddy  trade,  the  defendant  claims  to 
have  established  by  the  evidence  that  in  April,  1900,  the 
plaintiff  was  engaged  in  business  in  Atlantic  City,  New 
Jersey,  under  the  name  of  Jacques  M.  Harris,  although 
the  defendant  claims  that  his  true  name  was  Jacob  M. 
Harris;  that  in  the  months  of  April,  May  and  June,  1900, 
he  incurred  an  indebtedness  of  seven  thousand  dollars 
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for  merchandise  pxir chased  by  him;  that  ahnost  immedi- 
ately after  contracting  said  indebtedness,  he  transferred 
his  said  business  at  Atlantic  City,  his  merchandise,  stock 
of  goods,  fixtures,  and  other  assets,  to  an  imcle  of  his  wife, 
by  the  name  of  H.  Roberts,  accepting  in  consideration 
for  said  transfer  one  thousand  dollars  in  cash  and  three 
thousand  dollars  in  notes  made  by  persons  with  whom  the 
plaintiff  said  he  was  unacquainted,  and  whose  financial 
responsibility  he  declared  he  did  not  investigate,  and  had 
no  knowledge  of,  and  payable  to  said  relative,  the  trans- 
feree, who  indorsed  the  same  "Without  recourse";  that 
within  two  days  after  making  said  transfer  of  his  assets, 
and  on  or  about  July  11th,  1900,  the  plaintiff  filed  a 
voluntary  petition  in  bankruptcy  in  the  United  States 
Court  for  the  Southern  District  of  New  Jersey;  that  the 
sale  or  transfer  of  the  assets  was  made  at  a  time  when  the 
plaintiff  was  insolvent  and  in  contemplation  of  bankruptcy, 
at  a  price  lower  than  that  which  the  plaintiff  considered 
to  be  the  value  of  the  assets  so  sold  or  transferred;  that, 
in  fact,  the  plaintiff  was  acquainted  with  the  makers  of 
said  notes  which  said  transferee  had  purchased,  and  had 
had  business  and  other  relations  and  transactions  with 
them  prior  to  the  said  sale  or  transfer;  that  almost  im- 
mediately after  said  sale  or  transfer,  said  merchandise 
and  other  assets  were  removed  from  the  State  of  New 
Jersey  and  beyond  the  jurisdiction  of  the  United  States 
District  Court;  that  the  bulk  of  the  same  were  consigned 
and  delivered  to  various  persons  in  the  city  of  New  York, 
some  of  whom  were  relatives  of  the  plaintiff  by  blood  or 
by  marriage,  and  others  of  whom  were  well  and  intimately 
acquainted  with  him;  that  many  of  the  said  goods  and 
other  assets  were  voluntarily  delivered  and  received  at  a 
certain  store,  at  a  certain  address  in  the  borough  of  Man- 
hattan, city  of  New  York,  with  which  the  plaintiff  be- 
came connected  as  manager  and  employee;  that  a  reput- 
able concern  of  high  standing  engaged  in  business  in  the 
city  of  New  York  delivered  to  the  plaintiff  at  Atlantic 
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City  prior  to  his  said  bankruptcy  certain  rugs  and  other 
merchandise  which  were  among  the  goods  and  other  assets 
sold  or  transferred  by  the  plaintiff  immediately  prior 
to  the  filing  of  his  said  petition  in  bankruptcy;  that  sub- 
sequent to  said  adjudication  of  bankruptcy  the  rugs  and 
other  merchandise  were  delivered  and  were  received  at 
said  store  in  the  city  of  New  York  with  which  the  plaintiff 
was  connected  as  stated,  and  were  there  offered  for  sale 
by  him;  that  in  the  course  of  said  bankruptcy  proceedings 
the  trustee  therein  appointed,  presented  to  the  Court  a 
verified  petition  wherein  it  was  charged  that  the  plaintiff 
disposed  of  his  assets  and  failed  properly  to  account  for 
the  disposition  thereof,  and  that  the  same  subsequent 
to  the  adjudication  in  bankruptcy  were  still  under  the 
control  and  disposition  of  the  pkdntiff;  that  upon  said 
petition  and  upon  the  answer  of  the  bankrupt  and  upon 
other  all^ations  and  proofs,  an  order  was  made  requiring 
the  plaintiff  to  turn  over  to  said  trustee,  all  of  his  said 
assets  so  sold  or  transferred  or  that  he  pay  to  said  trustee 
the  simi  of  four  thousand  dollars;  that  the  plaintiff, 
although  he  had  notice  of  said  order,  failed  to  comply 
therewith,  became  in  contempt  of  court,  removed  from 
the  jurisdiction  of  the  court  and  was  in  hiding  and  avoided 
the  officers  of  the  teiw;  that  subsequently  and  in  the  course 
of  said  bankruptcy  proceeding,  said  trustee  presented  to 
the  court  a  petition  wherein  it  was  charged  that  the  plain- 
tiff had  fled  from  the  jurisdiction  of  the  court  and  had 
concealed  himself,  and  wherein  it  was  prayed  that  an 
attachment  should  issue  against  the  plaintiff  by  reason  of 
his  said  conduct;  that  subsequently  the  said  United  States 
District  Court  issued  a  writ  of  attachment  wherein  it  was 
commanded  that  the  plaintiff  be  attached  by  the  officers 
of  the  law  for  his  trespasses  and  contempts  and  that  he 
be  detained  in  custody  of  the  law  until  discharged  by  the 
court;  that  said  writ  of  attachment  was  not  executed  be- 
cause the  plaintiff  had  removed  from  the  jurisdiction 
of  the  court,  had  concealed  himself  and  become  a  fugitive 
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from  justice;  that  the  plaintifiF  has  never  obeyed  or  com- 
plied with  said  order  directing  him  to  turn  over  said 
assets  or  said  sum  of  money  to  said  trustee,  but  remains 
and  continues  to  be  in  contempt  of  the  court  and  a  fugitive 
from  justice. 

You  have  heard  the  testimony  of  the  plaintiff  respect- 
ing the  charge  that  he  had  fraudulently  sold  and  disposed 
of  the  assets  of  the  business  conducted  by  him  in  Atlan- 
tic City  in  1900,  and  all  his  testimony  regarding  the  other 
matters  to  which  I  have  called  your  attention,  and  you 
will  bear  such  testimony  in  mind,  together  with  all  the 
other  evidence  in  the  case,  in  deciding  this  branch  of  the 
case.  If  my  recollection  serves  me  right,  the  plaintiff 
claims  that  he  sold  his  business  in  Atlantic  City  with  a 
view  of  obtaining  a  settlement  with  his  creditors,  that  he 
was  then  young  and  inexperienced,  and  that  whatever 
papers  he  signed  in  the  bankruptcy  proceeding,  and  in 
fact  whatever  he  did  in  connection  with  the  sale  of  his 
business,  was  done  under  the  advice  of  counsel.  He  also 
explained  to  you  how  he  came  to  use  the  first  name 
'^ Jacques"  in  connection  with  his  said  business  in 
Atlantic  City,  he  testifying,  among  other  things,  that 
Jacques  is  the  French  interpretation  of  Jacob.  The  plain-* 
tiff  also  claims  that  he  has,  since  the  bankruptcy  pro- 
ceedings, settled  with  all  the  creditors  he  could  find,  which 
the  defendant  denies. 

The  burden  of  proving  the  truth  of  the  said  charge, 
that  the  plaintiff  had  prior  to  his  alleged  invasion  of 
Fifth  Avenue  been  engaged  in  illegitimate  and  shoddy 
trade,  is  upon  the  defendant,  and  it  must  do  so  by  a  fair 
preponderance  of  the  evidence.  The  defendant  must  prove 
the  substance  of  such  charge,  though  it  need  not  be  iden- 
tical in  letter  and  form.  It  is  not  necessary  for  the  de- 
fendant to  prove  every  single  word  and  sentence  of  such 
words  complained  of,  if  they  are  true.  The  law  does  not 
require  literal  proof  of  every  word  and  sentence.  If  you 
conclude,  after  duly  weighing  all  the  evidence,  that  the 
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d^endant  has  established  in  substance  the  truth  of  the 
charge  that  I  have  mentioned,  you  will  find  for  it  upon  this 
branch  of  the  case.  If  you  believe  that  the  plaintiff  dis- 
posed of  the  assets  of  the  business  conducted  by  him  in 
Atlantic  City  for  the  purpose  of  defrauding  any  of  his 
creditors,  then  in  the  event  of  your  so  reaching  such  a 
conclusion,  the  defendant  has  established  the  truth  of 
that  part  of  the  article  complained  of,  namely,  that  prior 
to  the  plaintiff's  alleged  invasion  of  Fifth  Avenue  he  was 
engaged  in  illegitimate  and  shoddy  trade.  So  will  it  be 
established  if  you  believe  that  the  plaintiff  disposed  of 
the  assets  of  the  business  so  conducted  by  him  in  Atlantic 
City  and  failed  properly  to  account  for  the  disposition 
thereof  in  the  bankruptcy  proceeding.  However,  if  you 
believe  that  the  defendant  has  failed  to  establish  the  sub- 
stance of  the  charge  that  prior  to  his  alleged  mvasion  of 
fifth  Avenue  he  had  been  engaged  in  Hlegitimate  and 
shoddy  trade,  you  will  find  for  the  plaintiff,  so  far  as  that 
charge  is  concerned. 

The  next  question  is  as  to  whether  the  defendant  has 
established  the  substance  of  the  other  charge  that  the 
plaintiff's  shop  on  Fifth  Avenue  was  a  fake  shop,  where 
fakes  or  fraudulent  sales  and  swindles  were  perpetrated. 
You  will  recall  that  the  plaintiff  has  not  complained  of 
that  portion  of  the  article  which  relates  to  the  three  par- 
ticular rugs  which  the  defendant's  witnesses  have  testi- 
fied were  purchased  at  his  establishment.  I  repeat  that 
the  statements  so  contained  in  that  part  of  the  article,  of 
which  the  plaintiff  has  not  complained,  are  to  be  deemed 
and  taken  as  true,  unless  from  the  evidence  you  believe 
them  to  be  imtrue.  The  plaintiff  claims  that  the  parts  of 
the  article  not  complained  of  are  untrue. 

{Here  followed  a  summary  made  hy  the  presiding  Justice 
of  the  evidence  and  testimony  given  on  hehaJf  of  the  parties 
to  the  action.) 

You  have  seen  the  witnesses  upon  the  stand,  you  have 
heard  their  testimony,  observed  their  manner  upon  the 
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stand;  and  have  heard  read  the  documentary  evidence, 
and  have  also  examined  the  three  rugs  ia  controversy; 
it  now  devolves  upon  you  to  determine  whether  or  not  the 
defendant  has  established  by  a  fair  preponderance  of  the 
evidence  the  truth  of  the  charge  that  the  plaintiff's  shop 
on  Fifth  Avenue  was  a  fake  shop  where  fake  or  fraudu- 
lent sales  or  swindles  were  perpetrated. 

In  weighing  the  evidence  you  should  take  into  consider- 
ation the  manner  in  which  the  witnesses  bore  themselves 
upon  the  stand,  and  the  manner  in  which  they  conducted 
themselves  during  the  examination,  and  the  manner  in 
which  they  bore  the  cross-examination  of  the  opposing 
counsel,  and  whether  or  not  the  stories  that  they  have  told 
are  inherently  probable  or  improbable.  In  weighing  the 
evidence  and  in  determining  the  question  of  the  fair  pre- 
ponderance of  the  evidence,  and  deciding  whether  the 
defendant  has  established  the  truth,  you  may  reject  the 
evidence  of  an  interested  witness — that  is  to  say  one  who 
has  something  to  gain  or  lose  by  the  result  of  the  action 
or  by  the  verdict — ^if  you  believe  that  because  of  such 
interest  the  witness  has  colored  his  testimony  or  has  mis- 
stated the  evidence  or  has  sworn  falsely  in  order  to  make 
the  testimony  or  his  evidence  favorable  to  himself,  or  if 
you  believe  that  such  witness,  as  a  result  of  his  interest, 
has  been  induced  to  present  his  testimony  or  evidence  in 
a  manner  more  advantageous  to  himself.  In  weighing  the 
evidence  you  should  consider  the  probability  of  the  in- 
terest of  such  a  witness,  in  the  result  of  the  litigation 
affecting  his  testimony.  In  weighing  the  evidence  and  in 
determining  whether  the  defendant  has  proved  the  truth 
in  the  manner  in  which  I  have  described,  you  may  take 
into  consideration  the  fact  that  the  plaintiff  has  not  com- 
plained of  a  certain  portion  of  the  article,  namely,  that 
portion  of  the  article  which  relates  to  the  three  particular 
rugs  which  the  defendant's  witnesses  have  testified  were 
purchased  at  his  establishment.  The  law  is  that  the  plain- 
tiff in  his  complaint  is  presmned  to  have  stated  his  case 
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in  the  manner  most  favorable  to  himself  and  to  have 
stated  all  the  facts  most  favorable  to  himself.  The  law 
will  not  assmne  in  favor  of  the  plaintiff  the  existence  of 
any  fact  that  has  not  been  averred.  In  weighing  the  evi- 
dence and  in  determining  whether  the  defendant  has 
proved  the  truth,  in  the  manner  in  which  I  have  described, 
you  should  take  into  consideration  the  newspaper  article 
as  a  whole,  mcluding  not  only  that  part  which  the  plain- 
tiff did  compl£un  of,  but  also  that  part  which  he  did  not 
complain  of.  You  should  also  read  the  alleged  libel 
through  in  its  entirety  before  deciding  what  its  effect  is, 
as  a  word  at  the  end  may  alter  the  whole  meaning.  You 
should  consider  the  newspaper  article  as  a  whole  and  in  a 
fair  and  impartial  spirit,  not  dwelling  too  much  upon  an 
isolated  passage  or  upon  a  strong  word  here  or  there, 
which  may  be  qualified  by  the  context,  but  gathering 
together  the  general  effect  which  the  whole  article  would 
have  on  the  minds  of  the  public.  Proper  weight  should 
be  given  to  every  part  of  the  article. 

If  you  believe  that  representations  calculated  to  de- 
ceive were  made  by  the  plaintiff,  either  to  Mrs.  Fitz- 
simmons  or  to  Mr.  Adams  that  either  of  them  were  buy- 
ing goods  of  a  different  character  or  of  a  higher  quality 
or  greater  value  than  was  the  fact,  then  you  will  in  that 
event  be  justified  in  reaching  the  conclusion  that  the  de- 
fendant has  established  the  truth  of  the  other  part  of  the 
article  complained  of,  namely,  that  the  plaintiff's  shop 
on  Fifth  Avenue  was  a  fake  shop,  where  fake  or  fraudu- 
lent sales  and  swindles  were  perpetrated.  But  if  you  do 
not  believe  that  any  such  representations  were  made,  you 
will  not  be  justified  in  finding  that  the  truth  of  such  other 
part  of  the  article  complained  of  has  been  established. 

In  order  to  warrant  a  verdict  in  favor  of  the  defendant, 
the  truth  of  both  of  the  charges  contained  in  that  part 
of  the  article  complained  of,  and  which  has  already  been 
stated  to  you,  must  be  established  to  your  satisfaction  by 
a  fair  preponderance  of  the  evidence.    I  repeat,  that  the 
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truth  of  the  statements  complaiixed  of  is  an  absolute  de- 
fense in  an  action  for  libel.  Therefore,  if  you  find  that  the 
statements  complained  of  by  the  plaintiff  are  true,  the 
verdict  must  be  for  the  defendant.  No  matter  how  harsh 
or  how  defamatory  or  how  injurious  or  how  malicious  the 
words  complained  of  are,  they  are  not  actionable  and 
cannot  be  made  the  basis  of  an  award  in  damages,  if  they 
are  true.  The  law  does  not  require  the  defendant  to 
prove  the  truth  of  the  statements  complained  of  beyond 
a  reasonable  doubt.  The  defendant  has  satisfied  the  re- 
quirements of  the  law,  and  your  verdict  must  be  for  the 
defendant,  if  it  has  proved  by  a  fair  preponderance  of 
credible  evidence  in  the  case  that  the  statements  com- 
plained of  are  essentially  and  substantially  true. 

Your  verdict  must  be  for  the  defendant  if  by  a  fair 
preponderance  of  the  credible  evidence  in  the  case  it  has 
proved  facts  substantially  as  broad  as  the  gist  or  grava- 
men of  the  statements  complained  of.  It  is  not  necessary 
that  every  single  word  and  sentence  of  the  words  com- 
plained of  shall  be  true.  The  law  does  not  require  literal 
proof  of  every  word  and  sentence. 

It  is  not  necessary  that  the  defendant  prove  the  truth 
in  identical  or  literal  letter  and  form.  All  that  is  re- 
quired is  that  the  gist  or  gravamen  of  the  article  shall  be 
proved  to  be  substantially  and  essentially  true  by  a  fair 
preponderance  of  the  credible  evidence.  A  variance  in 
unessential  particulars  does  not  affect  a  defense  of  truth. 

In  determining  the  question  of  truth  it  is  not  necessary 
for  the  jury  to  find  direct  evidence  upon  every  single 
word  or  sentence.  The  jury  should  consider  the  entire 
credible  evidence  in  the  case  and  if  satisfied  therefrom 
that  the  words  complained  of  are  substantially  and  es- 
sentially true,  the  verdict  in  this  case  must  be  for  the  de- 
fendant. 

Where  the  gist  of  the  libel  consists  of  specific  charges, 
and  the  defendant  has  established  their  truth  by  a  fair 
preponderance  of  the  credible  evidence,  the  defendant 
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need  not  justify  every  expression  which  is  contained  in 
the  article  commenting  upon  the  plaintiff's  conduct; 
nor,  if  the  substantial  imputation  is  proved  true,  will  a 
slight  inaccuracy  in  one  of  its  details  prevent  defendant's 
succeeding,  providing  such  inaccuracy  in  no  way  alters 
the  complexion  of  the  affair  and  would  have  no  different 
effect  on  the  reader  than  that  which  the  literal  proof 
would  produce. 

On  the  other  hand,  if  you  believe  that  the  defendant 
has  not  established  to  your  satisfaction  by  a  fair  prepond- 
erance of  the  evidence  the  truth  of  both  of  the  charges 
contained  in  that  part  of  the  article  complained  of,  and 
already  mentioned  to  you,  the  plaintiff  is  entitled  to  your 
verdict,  and  in  that  event  you  will  determine  the  amount 
of  damages  you  will  award  to  him. 

In  an  action  for  libel  there  are  two  kinds  of  damages 
which  the  plaintiff  may  recover.  The  first  is  compensatory 
damages,  which  means  reparation  for  the  actual  injury 
the  plaintiff  has  suffered  because  of  the  alleged  defama- 
tion; and,  secondly,  exemplary  or  punitive  damages; 
that  is,  damages  over  and  above  such  sum  as  will  com- 
pensate hiTTi  for  his  actual  loss.  From  a  libel  the  law  pre- 
sumes injury,  but  it  is  for  the  jmy  to  measure  the  extent 
of  the  injury  and  to  award  a  commensurate  amount  of 
compensation.  You  have,  therefore,  to  ascertain  upon 
the  evidence  the  extent  of  the  general  injiuy  which  the 
plaintiff  has  sustained  from  the  alleged  libel,  and  in  so 
measuring  the  injury  you  may  take  into  consideration 
the  pain  and  mortification,  if  any,  that  the  plaintiff  has 
endured  from  the  blemish  upon  his  character;  in  other 
words,  such  retribution  in  money  as  in  your  soimd  dis- 
cretion, determined  by  the  evidence,  you  think  will  af- 
ford him  a  fair  and  just  compensation  for  the  alleged 
wrong  of  which  he  complains.  So  much  he  is  entitled  to  as 
of  right  if  you  believe  he  is  entitled  to  recover.  Though 
the  defendant  was  moved  by  no  animosity  against  the 
plaintiff,  though  no  harm  to  his  reputation,  was  really 
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intended,  still,  for  the  injury  actually  inflicted  upon  the 
plaintiff,  by  the  alleged  libel,  he  is,  in  case  you  believe 
he  is  entitled  to  recover,  entitled  to  such  compensatory 
damages  as  you  may  find  from  the  evidence  are  commen- 
surate with  the  injury  caused  by  the  alleged  libel  and  are 
the  actual,  direct,  necessary  and  proximate  results  of  the 
alleged  defamatory  matter  published  by  the  defendant. 
Therefore  if  you  find  for  the  plaintiff,  you  may  award 
him  such  a  sum  in  damages  as  in  your  judgment  will 
compensate  him  for  the  injury  he  has  actually  sustained 
from  the  publication  of  the  alleged  libeL  Besides  a  mere 
recompense  for  actual  injury,  the  jury,  in  an  action  for 
Ubel  may,  according  to  the  circumstances,  award  the 
plaintiff  exemplary  or  punitive  damages;  that  is,  damages 
over  and  above  such  as  will  compensate  him  for  his  actual 
loss.  The  principle  of  punitive  or  exemplary  damages, 
as  the  terms  import,  is  not  so  much  reparation  to  the 
plaintiff  as  it  is  a  penalty  upon  the  defendant.  They  are 
allowed  as  a  punishment  of  his  evil  motive,  if  any  has 
been  shown,  his  mischievous  mtention,  if  any  has  been 
shown,  and  as  a  warning  to  others  against  committmg 
a  like  offense;  the  ground  and  justification  of  exemplary 
and  punitive  damages  being  the  bad  motive  of  the  de- 
fendant. The  presence  and  proof  of  the  bad  motive  is  the 
indispensable  condition  of  the  right  of  the  jury  to  impose 
such  damages.  In  technical  language,  malice  or  its  legal 
equivalent  on  the  part  of  the  defendant  in  perpetrating 
the  alleged  wrong  is  necessary  to  authorize  an  award  of 
exemplary  damages.  In  the  law  of  libel  the  word ' '  malice ' ' 
has  a  two-fold  signification.  It  may  mean  malice  in  law 
or  malice  in  fact.  It  may  mean  the  malice  which  the  law 
imputes  to  every  wrongful  act  done  intentionally  and 
without  legal  justification  or  excuse.  Or  it  may  mean 
actual  malice;  that  is,  a  real  evil  motive  prompting  the 
defamation.  From  the  unprivileged  communication  of  a 
libel  the  law  infers  malice,  and  the  inference  is  rebuttable, 
but  this  is  not  the  sort  of  malice  which  authorizes  the 
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imposition  of  exemplary  damages.  To  authorize  the 
imposition  of  exemplary  damages  there  must  be  not  only 
constructive  malice  but  malice  in  fact,  that  is,  actual 
evil  motive  or  its  equivalent  on  the  part  of  the  defendant. 

Pxmitive  damages  or  exemplary  damages  or  smart 
money,  as  they  are  sometimes  called,  are  sometimes 
allowed  in  libel  cases  where  the  facts  authorize  an  award 
thereof,  not  so  much  as  a  reparation  to  the  plaintiff  but 
as  a  punishment  of  the  defendant  and  as  a  warning  never 
to  do  the  act  again.  In  order  that  the  plaintiff  may  be 
entitled  to  recover  punitive  damages,  the  burden  is  upon 
him  to  prove  to  your  satisfaction  by  a  fair  preponderance 
of  the  credible  evidence  in  the  case,  that  the  defendant  in 
publishing  the  article  complained  of  was  actuated  by 
actual  malice.  Actual  malice  cannot  be  presumed.  The 
mere  falsity  of  statements  contained  in  the  article  sued 
upon  does  not  give  the  plaintiff  the  right  to  recover  puni- 
tive damages.  In  order  to  permit  the  jury  to  authorize 
punitive  damages,  they  must  find  as  a  matter  of  fact  that 
actual  malice  on  the  part  of  the  defendant  existed.  Actual 
malice  may  be  established  as  follows,  and  only  as  follows : 

First:  By  proving  that  the  defendant  had  actual  per- 
sonal ill  will  toward  the  plaintiff. 

Second:  By  proving  that  the  defendant's  conduct 
in  publishing  the  article  sued  upon  was  reckless  and 
wanton.  The  words  "reckless  and  wanton"  in  this 
sense  do  not  mean  mere  negligence — a  mere  omission 
of  ordinary  care,  but  such  gross  carelessness,  such  a  de- 
gree of  recklessness  as  amoimts  to  a  spirit  of  mischief  or 
to  such  a  wanton  indifference  or  total  disregard  of  the 
rights  of  others  as  is  equivalent  thereto. 

TmRD :  Actual  malice  may  also  be  established  where  the 
article  is  couched  in  such  venomous  language  and  so 
plainly  exhibits  hatred  as  to  warrant  an  inference  of  actual 
ill  will  or  where  the  words  complained  of  are  proved  as  a 
fact  to  be  false  and  axe  of  a  heinous,  atrocious  or  extreme 
character. 
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The  character  of  a  plaintiff  is  always  on  trial  in  an 
action  for  libel,  because  he  is  seeking  damages  for  injury 
to  his  reputation.  Therefore  you  have  a  right  to  take 
into  consideration  any  facts  adduced  here  which  you  may 
find  would  take  away  from  the  value  of  the  reputation 
which  he  would  otherwise  have.  If  you  find  from  the 
evidence  that  the  plaintiff  committed  any  act  brought 
forward  against  him  up  to  the  date  of  this  trial  which 
would  tend  to  diminish  his  reputation,  whether  in  con- 
nection with  the  establishment  at  236-238  Fifth  Avenue 
or  not,  you  may  take  that  fact  into  consideration. 

The  defendant  is  the  proprietor  of  a  newspaper.  As 
such  it  had  a  right  to  animadvert  on  whatever  concerns 
the  public  interest.  At  the  time  of  the  publication  of  the 
alleged  libel,  the  plaintiff  was  a  tradesman  who  sought 
public  patronage  by  signs  or  placards  in  front  of  his  store 
and  thus  challenged  public  criticism,  provided  it  was  done 
fau-ly  and  with  reasonable  moderation  and  judgment. 
Taking  into  consideration  the  locality  in  which  the  plain- 
tiff's store  was  located,  it  was  a  matter  of  importance  to 
the  public  to  know  whether  he  was  a  proper  person  to 
conduct  business  such  as  he  was  engaged  in,  and  whether 
his  establishment  was  properly  conducted;  and  the  de- 
fendant was  in  the  strict  line  of  its  duty  when  it  sought 
such  information.  If  that  information  tended  to  show 
that  the  plaintiff  was  not  a  proper  person  to  conduct 
such  a  business,  and  that  his  business  was  one  of  im- 
position and  deception,  the  defendant  was  justified  in 
informing  the  pubUc  of  it,  if  it  was  true.  But  if  you 
believe  it  was  not  true,  and  nevertheless  beUeve  that 
upon  reasonable  grounds  the  defendant  believed  such 
information  and  published  it  for  the  public  good,  and  that 
the  defendant  had  no  purpose  to  injure  the  plaintiff, 
then  you  wiU  not  be  justified  in  awarding  exemplary 
damages;  and  you  should  take  such  facts  into  considera- 
tion in  assessing  the  compensatory  damages,  provided  of 
course  you  reach  the  conclusion  that  the  plaintiff  is  entitled 


Habris  v.  The  Tribune  Association  23 

Charge 

to  recover.  If  you  conclude  that  the  defendant  should 
not  be  made  to  pay  punitive  damages,  you  will,  in  case 
you  find  that  the  plaintiff  is  entitled  to  your  verdict, 
award  him  only  such  sum  as  will  be  a  fair  and  just  com- 
pensation for  the  injury  he  has  suffered  from  the  alleged 
libel.  If  you  conclude  that  by  intentionally  or  recklessly 
inflicting  injury  on  the  plaintiff  the  defendant  has  exposed 
itself  to  the  penalty  of  exemplary  damages,  you  may 
award  such  an  amoimt  as  in  your  sound  discretion  you 
think  right  and  proper;  and  if  any  material  circumstance 
has  been  shown  to  your  satisfaction  which  will  in  your 
opinion  mitigate  the  damages  against  the  defendant,  you 
may  take  the  same  into  consideration. 

You  are  not  .to  infer  from  any  rulings  made  by  me,  or 
by  any  remarks  made  by  me  during  the  trial,  that  I  have 
expressed  an  opinion,  or  have  an  opinion  upon  any  issues 
of  facts  submitted  for  your  consideration.  You  are  not 
to  be  influenced  in  yo\ir  consideration  of  this  case  by  any 
rulings  made  by  me  during  the  trial,  or  any  remarks 
made  by  me;  but  you  are  the  sole  judges  of  the  facts 
submitted  to  you;  and  upon  your  conscience  rests  the 
resi)onsibility  of  deciding  the  issues  of  fact;  and  you  are 
not  to  be  influenced  in  the  decision  of  such  issues  of  fact 
by  any  feeling  of  prejudice  or  bias  toward  either  party 
or  by  the  fact  that  the  trial  Justice  has  ruled  upon  a 
question  of  law  during  the  trial  in  favor  of  one  party  or 
the  other. 

Gentlemen  of  the  Jury,  this  case  is  of  importance  not 
only  to  the  parties  litigant  but  to  every  member  of  the 
community.  I  therefore  beg  that  you  will  decide  it  with- 
out sympathy,  prejudice  or  passion,  and  I  believe  you 
wiU.    Are  there  any  requests? 

Mr.  Sarasohn:  Your  Honor  has  covered  it  so  fuUy, 
that  I  would  only  like  to  ask  you  to  amplify  it  as  to  the 
preponderance  of  evidence.  The  law  having  cast  the 
burden  of  justification  of  a  libel  upon  the  defendant,  and 
the  defendant  having  to  prove  it  by  a  fair  preponderance 
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of  evidence,  if  upon  either  side  the  evidence  is  equally 
balanced — that  is,  if  the  testimony  on  one  side  balances 
exactly  that  of  the  other — ^then  the  defendant  has  not 
proved  justification  and  the  plaintiff  would  be  entitled 
to  recover. 

The  Court :  I  so  charge. 

Mr.  Sarasohn:  Your  Honor  endeavored  to  state,  in 
speaking  of  the  Egyptian  prayer-rug,  you  said  "The 
Egyptian  prayer-rug  bought  by  Mr.  Adams."  I  would 
ask  your  Honor  to  say  "claimed  to  have  been  bought  by 
Mr.  Adams." 

The  Court:  Yes. 

Mr.  Sackett :  As  a  matter  of  procedure,  I  do  not  think 
your  Honor  has  fully  covered  our  request  number  19, 
and  I  will  except  to  the  refusal  of  the  Court  to  charge 
number  19  in  full,  and  to  any  other  requests  that  your 
Honor  has  not  charged. 

The  Court :  I  have  indicated  upon  the  margin  of  the 
requests  how  I  have  disposed  of  them. 

Mr.  Sackett:  Mr.  Cross  suggests  that  we  except  to 
the  refusal  to  charge  Nos.  12,  16  and  19,  and  we  do  so 
except. 

Mr.  Sarasohn:  The  stenographer  has  those  requests 
that  I  handed  up,  and  I  except  to  the  refusal  of  your 
Honor  to  charge  such  of  my  requests  as  you  refused  to 
charge. 

The  Court :  Either  party  may  note  an  exception  to  each 
refusal  to  charge. 

The  jury  then  retired. 

Sealed  verdict  ordered. 

Adjourned  imtil  Monday,  December  4, 1916,  at  10  a.  m. 

PLAINTIFF'S  REQUESTS  TO  CHARGE 

1.  The  article  set  up  in  the  complaint  and  complained 
of  is  defamatory  and  Ubelous  per  se.    (Charged.) 

2.  The  article  complained  of  being  libelous  and  de- 
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famatory  per  se,  the  law  casts  upon  the  defendant  the 
burden  of  proving  justification  or  of  establishing  the  truth 
of  the  charge  in  the  libel.    (Charged.) 

3.  The  justification  must  be  as  broad  as  the  charge  in 
the  libel  and  of  the  precise  charge.  (Refused  except  as 
charged.) 

4.  The  charge  in  the  libel  that  plaintiff  is  ''A  dealer  in 
fakes,  frauds  and  swindles  in  a  commodious  pitfall  on 
Fifth  Avenue"  is  equivalent  to  a  charge  that  plaintiff  is 
a  faker,  fraud  and  swindler,  in  his  transactions  at  236 
Fifth  Avenue.    (Refused,  except  as  charged.) 

If  the  evidence  produced  by  defendant  fails  to  establish 
that  the  plaintiff  committed  a  fraud,  swindle  or  fake  in 
the  transaction  in  the  Fifth  Avenue  store,  then  the  justi- 
fication fails,  and  plaintiff  is  entitled  to  damages. 

5.  ''Pitfall"  is  defined  in  the  Standard  Dictionary  as 
follows, — ^''A  pit  slightly  covered  for  concealment,  and 
intended  to  trap  wild  beasts  and  men." 

"Swindle"  is  defined  in  the  Standard  Dictionary  as 
follows, — ''The  act  or  process  of  fraudulently  coining 
money;  cheating."    (Refused,  except  as  charged.) 

6.  The  commendatory  expressions  and  extravagant 
statements  such  as  men  commonly  use  to  puff  their  wares 
and  induce  others  to  enter  into  bargains,  are  not  deemed  to 
be  representations  of  fact.  (Refused,  except  as  charged.) 
Cyc.  of  Law  &  Procedure,  Vol.  35,  page  71,  and  cases 
there  cited. 

7.  If  the  jury  finds  from  the  evidence  that  the  state- 
ments made  by  the  plaintiff's  salesman  prior  to  the  pur- 
chase by  Mrs.  Fitzsunmons  of  the  rug  (defendant's 
Exhibit  N)  and  prior  to  the  purchase  by  Mr.  Samuel 
Hopkins  Adams  of  Defendant's  Exhibits  J  and  K,  were 
commendatory  expressions  and  extravagant  statements 
such  as  men  commonly  use  to  puff  their  wares  and  induce 
others  to  enter  into  bargains,  they  were  not  representations 
of  fact,  and  they  could  not  be  the  basis  of  a  charge  of 
cheating  or  swindling.     (Refused,  except  as  charged.) 
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8.  The  charge  in  the  libel  consisting  of  a  general  charge 
of  dishonesty,  fraud  or  crime,  is  not  justified  by  one  sin^e 
instance.  StilweU  v.  Barter ^  19  Wend.  487;  Odgers  on 
Libel  &  Slander,  Chap.  8,  imder  heading  '^  Justification." 
(Refused,  except  as  charged.) 

9.  If  the  jury  finds  from  the  evidence  that  the  defendant 
has  not  established  that  plaintiff  was  a  dealer  in  fakes, 
frauds  and  swindles  at  236  Fifth  Avenue,  or  that  his 
place  was  a  '^  Pitfall,"  then  they  need  not  consider  the 
evidence  as  to  the  plaintiff's  transactions  in  Atlantic 
City  in  the  year  1900  and  1901.  (Refused,  except  as 
chajrged.) 

10.  If  the  jxuy  finds  from  the  evidence  that  the  defend- 
ant has  not  established  that  the  plaintiff  was  a  ''Dealer 
in  fakes,  frauds  and  swindles  in  a  large  and  commodious 
pitfall  at  236  Fifth  Avenue,"  then  it  must  find  for  the 
plaintiff,  and  the  only  question  then  left  is  to  assess  the 
damages.    (Refused,  except  as  charged.) 

11.  If  the  jury  finds  from  the  testimony  that  there  are 
imperfections  or  defects  in  the  rug  (defendant's  Exhibit 
M)  such  defects  or  imperfections  do  not  amount  to  a 
justification  of  the  libel  so  far  as  it  relates  to  said  exhibit, 
because  it  appears  from  the  proof  that  said  defects  and 
imperfections  were  not  known  to  the  defendant  at  the 
time  said  libel  was  published,  and  the  charge  stated  in 
said  libel,  in  so  far  as  it  concerns  said  defendant's  Ex- 
hibit N,  that  it  is  defective  or  imperfect  because  fuzz  had 
come  out  therefrom  after  a  sweeping  as  shown  by  proof, 
can  be  unjustified.  Maury  v.  New  York  Evening  Journal, 
123  N.  Y.  207.    (Refused,  except  as  charged.) 

12.  If  the  jmy  finds  that  the  defendant  did  not  have 
knowledge  of  the  facts  and  circumstances  concerning 
plaintiff's  failure  in  business  at  Atlantic  City  in  1889  and 
1900,  then  the  jury  must  not  take  such  facts  into  consid- 
eration, either  as  complete  or  partial  justification,  or  in 
mitigation  of  damages.  Maury  v.  Morning  Journal  A^'n, 
123  N.  Y.  207. 
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In  the  above  case,  the  Court  of  Appeals  says, — 
''Defendant  cannot  have  the  benefit  of  such  a  fact  m 
mitigation  of  damages  of  which  it  had  no  knowledge." 
Grant  v^  Herald  Co.,  42  A.  D.  354;  59  Supp.  84;  where  the 
court  says, — 

''  These  rulings  we  have  examined,  but  find  no  reversible 
error.  Some  of  these  rulings  related  to  the  truth  of  facts 
offered  by  way  of  mitigation,  and  it  did  not  appear  that 
they  were  known  to  the  defendant  at  the  time  of  the 
publication.  {Hatfield  v.  Lascher,  81  N.  Y.  247.) "  (Re- 
fused,  except  as  charged.) 

13.  Presumption  of  good  reputation — ^Burden  of  proof 
on  defendant.  You  are  instructed  that  the  law  presimies 
in  the  absence  of  evidence  to  the  contrary,  that  plaintiff 
possesses  a  good  character  and  reputation,  and  that  he  is 
innocent  of  the  crime  charged;  and  you  are  instructed 
that  he  is  entitled  to  recover  in  this  case,  unless  the  de- 
fendant has  proven  by  a  preponderance  of  the  evidence 
all  the  elements  necessary  to  convict  plaintiff.  The  bur- 
den of  proof  is  upon  the  defendant  to  show  the  plaintiff 
guilty  of  the  commission  of  these  charges.  (Refused, 
except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  2281 

14.  Malice  and  dam^e  presumed  from  speaking  ac- 
tionable words.  All  the  plaintiff  is  bound  to  prove  on  his 
part  to  entitle  him  to  recover  in  this  case,  is  the  publica- 
tion by  the  defendant  of  the  defamatory  words  charged 
in  the  compkdnt  to  amount  to  a  charge  of  (stealing  or 
larceny)  against  the  plaintiff;  and  express  malice  or  ill-will 
need  not  be  proved.  Malice,  in  its  legal  sense,  means  a 
wrongful  act,  done  intentionally,  without  cause  or  excuse. 
(Refused,  except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  2283 

15.  Plea  of  justification — ^How  proved.  The  court  in- 
structs the  jmy,  as  a  matter  of  law,  that  where  a  plea  of 
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justification  in  an  action  for  libel,  accuses  the  plaintiff  of 
a  crime,  the  defendant,  in  order  to  sustain  the  plea,  must 
prove  the  guilt  of  the  plaintiff,  as  charged  in  the  plea, 
by  a  preponderance  of  evidence. 

(Jb)  The  court  instructs  the  jury,  that  in  this  case  the 
plea  of  justification  alleges  that  the  plaintiff  was  guilty 
of  the  charge  of  fraud,  swindling  and  faking,  and  to  prove 
the  truth  of  that  plea  it  is  incumbent  upon  the  defendant 
to  prove  everjrthing  requisite  to  constitute  the  said 
charges  of  swindling,  faking  and  fraud,  by  a  fair  pre- 
ponderance of  the  evidence.    (Refused,  except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  2289 

16.  Plea  of  justification  must  be  filed  in  good  faith.  If 
the  jury  believes  from  the  evidence,  and  from  the  facts 
and  circumstances  on  the  trial,  that  when  the  defendant 
filed  its  plea  of  justification,  it  had  a  reasonable  hope  or 
expectation  of  proving  the  truth  of  it,  then,  if  the  jury 
bdieves  from  the  evidence  that  the  defendant  is  liable 
for  the  libel  charged  in  the  complaint,  they  may  in  fixing 
the  amount  of  the  plaintiff's  damages,  r^ard  the  filing 
of  the  plea  as  an  aggravation  of  the  original  libel.  (Re- 
fused, except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  810 

17.  Mental  suffering  produced  by  the  libelous  words. — 
Injury  to  reputation  or  character — ^Damages  presumed — 
When. 

(a)  If  from  the  evidence  under  the  instruction  of  the 
court,  you  find  the  defendant  liable,  then  in  fixing  the 
amount  of  the  plaintiff's  damages,  you  may  take  into 
consideration  the  mental  suffering  produced  by  the  pub- 
lication of  the  libelous  words,  if  you  believe  from 'the 
evidence  that  such  suffering  has  been  endured  by  the 
plaintiff,  and  the  present  and  probably  future  injuiy,  if 
any,  to  plaintiff's  character  which  the  uttering  of  the 
words  was  calculated  to  infiict. 
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(&)  In  an  action  for  libel  the  law  implies  damages  from 
the  publication  of  actionable  words.  And  also  that  the 
defendant  intended  the  injury ;  the  libel  is  calculated  to 
effect.  And  in  this  case,  if  the  jury  beUeve  from  the 
evidence,  that  imder  the  instructions  of  the  court  the 
defendant  is  guilty,  as  charged  in  the  complaint,  then 
they  are  to  determine  from  all  the  facts  and  circumstances 
proved,  what  damages  ought  to  be  given,  and  the  jury 
are  not  confined  to  the  mere  pecuniary  loss  or  injury  sus- 
tained.  Mental  suffering,  injury  to  reputation  or  char- 
acter, if  proved,  are  proper  elements  of  damages.  (Re- 
fused, except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  812 

18.  Exemplary  damages  may  be  given  in  slander.  If 
the  jury  under  the  evidence  and  instructions  of  the  court, 
find  the  defendant  liable  in  this  case,  in  assessing  the 
plaintiff's  damages  they  are  not  confined  to  such  damages 
as  will  simply  compensate  plaintiff  for  such  injuries  as 
the  evidence  shows  that  he  has  received,  by  reason  of 
the  publishing  of  the  defamatory  words  charged  in  the 
complaint,  but  they  may  in  addition  thereto,  assess 
against  the  defendant,  by  way  of  punishment  to  it  and 
as  an  example  to  others,  such  damages  as  the  jury  in  their 
sound  judgment,  under  all  the  evidence  in  the  case,  beUeve 
the  defendant  ought  to  pay,  not  exceeding  in  any  event 
the  amount  claimed  by  the  plaintiff  in  the  complaint, 
provided  the  jiuy  believe,  from  the  evidence,  that  the 
defamatory  words  were  published  maliciously  or  wantonly 
by  the  defendant.    (Refused,  except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  815 

19.  Vindictive  Damages — ^Pecuniary  Circumstances, 
(a)  If  the  jury  find  the  defendant  liable,  they  should 

then  determine  from  all  the  facts  and  circumstances 
proved  what  damages  ought  to  be  given  to  the  plaintiff, 
and  the  jury  are  not  confined  to  the  mere  pecimiary  loss 
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or  injury,  but  they  may  give  damages  as  a  punishment  to 
the  defendant,  as  well  as  to  compensate  the  plaintiff  for 
the  stain  inflicted  upon  his  character,  provided  the  jury 
believe  from  the  evidence  that  the  defendant,  in  speaking 
the  defamatory  words,  was  actuated  by  malice  in  fact. 
(Refused,  except  as  charged.) 

From  Sackett's  Instructions  to  Juries,  §  816 

20.  Even  if  the  jury  should  find  that  there  is  no  proof 
of  actual  malice  on  the  part  of  the  defendant,  but  that 
the  libel  was  published  recklessly  or  carelessly,  they  may 
find  pimitive  damages  in  the  same  manner  as  if  the  pub- 
lication was  induced  by  personal  ill-will.  Smith  v.  Mat- 
thewson,  152  N.  Y.  158;  46  N.  E.  164,  and  cases  cited; 
Grant  v.  Herald  Co.,  42  App.  Div.  354;  59  Supp.  84. 

21.  If  the  jury  find  that  the  article  was  published  with 
reckless  disr^ard  of  the  rights  of  the  plaintiff,  and  without 
mftlring  investigation  before  publishing  the  article,  which 
an  article  of  that  serious  character  would  require,  they 
may  give  exemplary  or  punitive  damages.  Grant  v. 
Herald  Co.,  42  App.  Div.  354;  59  Supp.  84.  (Refused, 
except  as  charged.) 

22.  The  jury  are  not  to  infer  from  any  rulings  made  by 
the  trial  justice  or  any  remarks  made  by  him  during  the 
trial,  that  the  trial  justice  has  expressed  an  opinion  or 
has  an  opinion  upon  any  issue  of  facts  submitted  to  the 
jury  for  determination.^   (Charged.) 

23.  The  jury  are  not  to  be  influenced  in  their  considera- 
tion of  this  case  by  any  rulings  made  by  the  trial  justice 
during  the  trial,  or  by  any  remark  made  by  him,  but  they 
are  the  sole  judges  of  the  facts  submitted  to  them,  and 
upon  their  conscience  rests  the  responsibility  of  deciding 
the  issues  of  fact,  and  they  are  not  to  be  influenced  in  the 
decision  of  such  state  of  facts  by  any  feeling,  prejudice 
or  bias  towards  either  party  by  the  fact  that  the  trial 
justice  has  ruled  upon  a  question  of  law  during  the  trial 
in  favor  of  one  party  or  the  other.    (Charged.) 
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24.  818  Libel — ^What  to  consider  in  assessing  damages, 
(a)  If  the  jury  believe  from  the  evidence  that  the  libel 

was  published  by  the  defendant,  as  charged  in  the  dec- 
laration, then  the  plaintiff  is  entitled  to  recover.  The 
amount  of  the  recovery  is  to  be  determined  by  the  jury, 
from  a  consideration  of  all  the  evidence  and  circumstances 
in  the  case;  and  in  determining  such  amount  the  jury 
will  consider  the  character  of  the  charge,  the  general 
reputation  of  the  plaintiff  at  the  time  of  the  publication 
complained  of,  whether  the  defendants  had  an  opportunity 
to  retract  the  charge,  whether  it  was  maliciously  made 
and  persisted  in,  or  whether  made  as  public  journalists 
and  for  laudable  purposes  and  without  malice,  and  all  the 
facts  proved  in  the  case,  having  a  reference  to  this  subject. 
(6)  The  jury  are  instructed  that,  if  you  find  from  the 
evidence  that  the  plaintiff's  name  was  not  mentioned  in 
the  article  alleged  to  have  been  published  in  this  case, 
you  have  a  right  to  consider  this  fact  in  arriving  at  the 
amoimt  of  damage  in  case  you  find  for  the  plaintiff,  and 
so  far  as  any  damages  he  might  sustain  by  reason  of  said 
publication  would  only  extend  in  circulation  to  such  per- 
sons as  were  acquainted  with  him  and  to  such  persons 
as  might  become  acquainted  with  him.  (Refused,  except 
as  charged.) 

25.  Where  crime  is  imdisputed :  Plea  of  justification  to 
be  proved  as  in  criminal  action.  In  order  to  make  good 
his  defense  set  up  by  his  plea  of  justification,  the  de- 
fendant is  required  to  prove  the  plaintiff  guilty  of  the 
crimes  imputed  to  him  by  the  slanderous  words,  by  testi- 
mony sufficient  to  convict  the  plaintiff  of  the  charges  on 
a  criminal  trial;  and  if  the  defendant  has  failed  to  do  this, 
the  jury  must  find  for  the  plaintiff.  (Refused,  except  as 
charged.) 

26.  To  be  complete  must  show  that  every  material 
statement  is  true.  To  complete  this  defense  of  justifica- 
tion and  make  it  cover  the  whole  case,  the  defendants 
must  have  shown  by  a  preponderance  of  evidence  that 
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all  the  libelous  charges  contained  in  the  publication  are 
true.  If  only  a  part  are  shown  to  be  true,  and  a  portion 
of  them  are  not  proved  to  be  true,  the  defense  would  not 
be  complete;  it  would  not  cover  all  of  the  alleged  libel. 
To  justify  the  entire  publication  on  the  ground  of  its 
truthfulness,  the  evidence  must  show  that  the  libel  is  true 
as  published;  that  every  material  and  substantial  libelous 
statement  contained  in  it  was  true.  If  therefore  you  find 
that  some  of  the  Ubelous  statements  were  true,  but  that 
any  material  part  of  the  libel  has  not  been  shown  to  be 
true,  you  should  treat  and  dispose  of  the  case  from  that 
point  forward  as  involving  only  such  statements  in  the 
alleged  libel  as  have  not  been  proven  to  be  true  by  the 
testimony  in  the  case.    (Refused,  except  as  charged.) 

27.  Malicious  false  statement  as  to  business.  Now  if 
you  believe  from  the  evidence  that  the  defendant  com- 
pany, acting  through  one  or  more  of  its  agents  or  con- 
trolling officers,  or  one  or  more  of  its  employees,  working 
in  concert  and  with  a  common  purpose  committed  the 
acts,  or  some  of  them,  or  made  the  statements  or  some 
of  them  allied  in  the  petition  and  did  such  acts  mali- 
ciously or  made  such  statements  falsely,  and  committed 
such  acts  or  made  such  statements  in  furtherance  of  a 
design  and  intention  to  break  up  J.  M.  Harris  in  business 
and  drive  him  out  of  business,  and  that  J.  M.  Harris  was 
financially  injured  in  his  business  thereby,  then  you  will 
find  for  the  plaintiff.    (Refused,  except  as  charged.) 

Unsuccessful  attempt  at  justification  in  aggravation  of 
damages.  The  jury  are  instructed  that  if  a  material  part 
of  a  plea  of  justification  fails,  the  plea  fails  altogether, 
and  if  a  defendant  in  an  action  of  libel  interposes  a  plea 
of  justification,  and  abandons  or  fails  to  prove  his  plea, 
such  failure  to  prove,  or  abandonment  of  the  plea  may 
be  taken  into  consideration  by  the  jury  in  estimatiog 
damages.  It  is  evidence  tending  to  show  malice  and  con- 
tinued malice.    (Refused,  except  as  charged.) 

28.  Exemplary  damages.    Exemplary  damages  are  such 
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as  not  only  compensate  the  wrong  done,  but  also  tend  to 
protect  all  good  citizens  of  the  State  from  like  wrongs 
from  the  reckless  and  malicious  tongue  of  such  lawless 
persons  as  have  no  regard  for  the  good  name  of  their 
fellows,  but  txmx  themselves  loose,  like  ravenous  wolves, 
to  destroy  that  which  money  cannot  buy,  and  that  which 
when  lost  the  powers  of  earth  cannot  retxim.  (Refused, 
except  as  charged.) 

29.  libel  differing  from  slander.  Charge  invading  the 
province  of  the  jury.  The  words  of  the  slanderous  may 
arouse  anger,  resentment  and  revenge  to-day;  but  they 
like  all  human  utterances,  lose  their  potency,  then*  vehe- 
mence, their  power  of  producmg  anger,  resentment  and 
revenge;  ere  the  end  of  the  morrow  they  die,  yoxmg  and 
soon  forgotten.  Not  so  when  those  words  are  reduced  to 
writing  or  print  and  published.  They  live  on  and  on  and 
are  read  by  the  children  and  children's  children  to  the 
last  generation  of  the  person  libeled.  They  arise  in  all 
their  hideous  deformity  to  vex,  sap  and  destroy  the  hap- 
piness, the  peace  and  the  good  names  of  the  living  and 
beloved  memory  of  the  dead,  while  time  lasts,  because  the 
mk  that  prints  a  published  libel  never  fades,  never  dies. 
(Refused,  except  as  charged.) 

30.  Words  imputing  dishonesty  in  business.  If  you 
find  the  words  used  in  the  (letter)  m  evidence  unputed 
dishonesty  and  unworthiness  to  plamtiff  in  his  business, 
and  that  he  is  disrespectable  generally,  and  in  his  trade 
and  business,  and  they  were  untrue,  then  it  is  presumed 
in  law  that  they  were  written  and  published  of  plaintiff 
by  defendant  in  malice. 

General  digest  of  English  cases.  The  libel  complained 
of  was  headed  ''How  lawyer  B  treats  his  clients"  followed 
by  a  report  of  a  particular  case  in  which  one  client  of  B 
had  been  badly  treated.  That  particular  case  was  proved 
to  be  correctly  reported,  but  this  was  held  insufficient  to 
justify  the  heading  which  implied  that  lawyer  B  generally 
treated  his  clients  badly.    Bishop  v.  LaMmer,  4  L.  T.  775. 
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The  editor  of  one  newspaper  called  the  editor  of  an- 
other ''a  felon  editor."  Justification  that  the  plaintiff 
had  been  convicted  of  a  felony  and  sentenced  to  twelve 
months'  imprisonment.  The  Court  of  Appeals  held  the 
plea  bad  for  not  averring  that  the  plaintiff  was  still  en- 
during the  pxmishment  when  the  words  were  uttered  for 
a  person  who  has  been  convicted  of  felony,  and  who  has 
undergone  the  full  pxmishment  is  in  law  no  longer  a  felon. 
Leyman  v.  Latimer,  3  Ex.  D.  15,352. 

Words  complained  of  that  the  plaintiff  was  ''a  libelous 
journalist."  Proof  that  he  had  libeled  one  man  who  had 
recovered  from  him  damages,  held  insufficient.  Wakley 
V.  Cooke,  4  Ex.  511. 

Libel  complained  of.  That  the  plaintiff,  a  proctor,  had 
three  times  been  suspended  from  practice  for  extortion. 
Proof  that  he  had  once  been  so  suspended  was  held  in- 
sufficient.   (Refused,  except  as  charged.) 

DEFENDANT'S  REQUESTS  TO  CHARGE 

1.  The  truth  of  the  statements  complained  of  is  an 
absolute  defense  to  an  action  for  libel.  Therefore,  if  the 
jury  find  that  the  statements  complained  of  by  the  plain- 
tiff are  true,  the  verdict  must  be  for  the  defendant.  No 
matter  how  harsh  or  how  defamatory  or  how  injurious 
or  how  malicious  the  words  complained  of  are,  they  are 
not  actionable  and  cannot  be  made  the  basis  of  an  award 
of  damages,  if  they  are  true.    (Charged.) 

2.  The  law  does  not  require  the  defendant  to  prove 
the  truth  of  the  statements  complained  of  beyond  a 
reasonable  doubt.  The  defendant  has  satisfied  the  re- 
quirements of  the  law  and  your  verdict  must  be  for  the 
defendant  if  it  has  proved  by  a  fair  preponderance  of 
the  credible  evidence  in  the  case  that  the  statements 
complained  of  are  essentially  and  substantially  true. 
(Charged.) 

3.  Your  verdict  must  be  for  the  defendant  if  it  has  by 
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a  fair  preponderance  of  the  credible  evidence  in  the  case 
proved  facts  substantially  as  broad  as  the  gist  or  grava- 
men of  the  statements  complained  of.  It  is  not  necessary 
that  every  single  word  and  sentence  of  the  words  com- 
plained of  shall  be  true.  The  law  does  not  require  literal 
proof  of  every  word  and  sentence.  Beacher  v.  Press 
Pvh.  Co.,  60  App.  Div.  536;  Van  Riper  v.  &m  Prig.  & 
Pub.  Co.y  Charge  of  Mr.  Justice  White,  June  5,  1905. 
(Charged.) 

4.  It  is  not  necessary  that  the  defendant  prove  the 
truth  in  identical  or  literal  letter  and  form.  All  that  is 
required  is  that  the  gist  or  gravamen  of  the  article  shall 
be  proved  to  be  substantially  and  essentially  true  by  a 
fair  preponderance  of  the  credible  evidence.  A  variance 
in  unessential  particulars  does  not  affect  a  defense  of  truth. 
Miller  v.  Donovan,  16  Misc.  453,  at  p.  457;  Charge  of 
Mr.  Justice  Giegerich;  Beacher  v.  Press  Pvb.  Co.,  supra; 
Van  Riper  v.  Sun  Prtg.  Pvb.  Co.,  supra.    (Charged.) 

5.  In  determining  the  question  of  truth  it  is  not  neces- 
sary for  the  jury  to  find  direct  evid^ice  upon  every  single 
word  or  sentence.  The  jury  should  take  the  entire  credible 
evidence  in  the  case  and  if  satisfied  therefrom  that  the 
words  complained  of  are  substantially  and  essentially 
true,  the  verdict  in  this  case  must  be  for  the  defendant. 
Beacher  v.  Press  Pvb.  Co.,  supra]  Van  Riper  v.  Sun  Prtg. 
&  Pub.  Co.,  supra.    (Charged.) 

6.  The  expression  ''fair  preponderance  of  the  evidence" 
does  not  mean  that  the  defendant  in  this  case  has  to  call 
the  greater  number  of  witnesses.  The  preponderance  of 
evidence  lies  on  that  side  producing  the  greater  amoimt 
of  credible  testimony.  It  is  the  quality  of  the  testimony 
and  not  its  quantity  that  is  to  be  regarded.  The  evidence 
is  to  be  weighed  and  not  the  witnesses  counted.  (Charged.) 

7.  In  weighing  the  evidence,  the  jury  should  take  into 
consideration  the  manner  in  which  the  witnesses  bore 
themselves  upon  the  stand;  the  manner  in  which  they 
conducted  themselves  during  the  examination  and  the 
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manner  in  which  they  bore  the  cros^-examination  of  the 
opposing  counsel;  and  whether  or  not  the  stories  that 
they  have  told  are  inherently  probable  or  improbable. 
(Charged.) 

8.  The  jmy  in  weighing  the  evidence,  and  in  determining 
the  question  of  the  fair  preponderance  of  the  evidence 
and  in  deciding  whether  the  defendant  has  established 
the  truth,  may  reject  the  evidence  of  an  interested  wit- 
ness, that  is  to  say,  one  who  has  something  to  gain  or  lose 
by  the  result  of  the  action  or  by  the  verdict  if  the  jury 
believe  that  because  of  such  interest,  the  witness  has 
colored  his  testimony  or  has  misstated  the  evidence  or 
has  sworn  falsely,  in  order  to  make  the  testimony  or  his 
evidence  favorable  to  himself  or  if  the  jury  believe  that 
such  witness,  as  a  result  of  such  interest,  has  been  induced 
to  present  his  testimony  or  evidence  in  a  manner  more 
advantageous  to  himself.  In  weighing  the  evidence,  the 
jury  should  consider  the  probability  of  the  interest  that 
such  person  has  in  the  result  of  the  litigation  affecting 
his  testimony.    (Charged.) 

9.  If  the  jury  find,  upon  a  review  of  the  testimony 
given  upon  this  trial,  that  any  person,  including  a  party 
to  the  action,  who  has  taken  the  witness-stand,  has  wil- 
fully testified  falsely  upon  any  material  point  in  the  case, 
you  may  disregard  the  entire  testimony  of  that  witness 
upon  the  theory  that  if  a  witness  will  falsify  about  one 
thing,  he  will  falsify  about  everything;  that  is  to  say,  if 
the  jury  find  that  a  witness  has  sworn  falsely  regarding 
any  material  point,  you  are  at  liberty  to  disr^ard  his 
entire  testimony.    (Charged.) 

10.  In  weighing  the  evidence  and  in  determining 
whether  the  defendant  has  proved  the  truth  in  the  manner 
which  I  have  described,  the  jury  may  take  into  consid- 
eration the  fact  that  the  plaintiff  has  not  complained  of 
a  portion  of  the  article,  namely,  that  portion  of  the  article 
which  relates  to  the  three  particular  rugs  which  the  de- 
fendant's witnesses  have  testified  were  purchased  at  his 
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establishment.  The  law  is  that  the  plaintiff  in  his  com- 
plaint is  presmned  to  have  stated  his  case  in  the  manner 
most  favorable  to  himself  and  to  have  stated  all  the  facts 
most  favorable  to  himself.  The  law  will  not  assume  in 
favor  of  the  plaintiff  the  existence  of  any  fact  that  he  has 
not  averred.  Townshend,  Slander  &  Libel,  4th  Ed., 
page  132;  Cruger  v.  Hudson  River  R.  R.  Co.,  12  N.  Y. 
190;  MdUme  v.  Sherman,  49  Superior  Ct.  530;  Hatfield  v. 
Si88on,  28  Misc.  225.    (Charged.) 

11.  In   weighing   the   evidence   and   in   determining 
whether  the  defendant  has  proved  the  truth  in  the  manner 
which  I  have  described,  the  jury  should  take  into  con- 
sideration the  newspaper  article  as  a  whole,  including  not 
only  that  part  which  the  plaintiff  did  complain  of,  but 
also  that  part  which  he  did  not  complain  of.    The  jury 
should  always  read  the  alleged  libel  through  in  its  entirety 
before  deciding  what  its  effect  is,  as  a  word  at  the  end 
may  alter  the  whole  meaning.    The  jury  should  in  every 
case  consider  the  newspaper  article  as  a  whole  and  in  a 
fair,  free  and  liberal  spirit,  not  dwelling  too  much  on 
isolated  passages  or  upon  a  strong  word  here  or  there 
which  may  be  qualified  by  the  context,  but  gathering 
together  the  general  effect  which  the  whole  article  would 
have  on  the  minds  of  the  public.    Proper  weight  should 
be  given  to  every  part  of  the  article.    Odgers,  libel  & 
Slander,  5th  Ed.,  pages  24,  519;  Townshend,  Slander  & 
libel,  4th  Ed.,  page  127;  Newell,  Slander  &  Libel,  3d 
Ed.,  pages  363,  378;  Culver  v.  Van  Anden,  4  Abb.  Pr.  375; 
Deyo  V.  Brundage,  13  How.  Pr.  221.  (Charged  as  modified.) 
12.  I  charge  you,  gentlemen  of  the  jury,  that  the  state- 
ments contained  in  that  part  of  the  article  of  which  the 
plaintiff  has  not  complained  are  to  be  deemed  and  taken 
as  true  by  the  jury  as  a  matter  of  law.    (Refused  except 
as  charged.) 

In  the  event  that  the  court  refuses  to  charge  in  the 
language  of  Request  No.  12,  we  ask  the  court  to  charge 
as  follows: 
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13.  I  charge  you,  gentlemen  of  the  jury,  that  the 
statements  contained  in  that  part  of  the  article  of  which 
the  plaintiff  has  not  complained  are  to  be  deemed  and 
taken  as  true,  imless  from  the  evidence  you  believe  them 
to  be  untrue.  Paraphrased  from  charge  of  Mr.  Justice 
HoTCHKiss,  in  Adamson  v.  New  York  Herald  Co.,  Trial 
Term,  Part  VI,  November  16,  1916.    (Charged.) 

14.  On  the  subject  of  compensatory  damages,  I  charge 
you  that  the  jury  can  award  to  a  plaintiff  in  a  libel  suit 
only  such  compensatory  damages,  if  any,  as  are  the  actual, 
direct,  necessary  and  proximate  results  of  the  defamatory 
matter  published  by  the  defendant.  No  damages  can  be 
awarded  as  compensatory  except  such  as  are  precisely 
commensurate  with  the  injury  caused  by  the  act  of  the 
defendant.    (Refused  except  as  charged.) 

15.  I  charge  you  that  "the  character  of  a  plaintiff  is 
always  on  trial  in  an  action  for  libel,  because  he  is  seeking 
damages  for  injury  to  his  reputation." 

Therefore  the  jury  "have  a  right  to  take  into  considera- 
tion any  fact  adduced  here  which  you  may  find  would  take 
away  from  the  value  of  the  reputation  which  he  would 
otherwise  have.  If  you  find  that,  as  shown  by  the  evi- 
dence in  this  case,  he  committed  any  act  brought  for- 
ward against  him  up  to  the  date  of  this  trial  which 
would  tend  to  diminish  his  reputation"  whether  in  con- 
nection with  his  establishment  at  236-238  Fifth  Avenue 
or  not,  you  may  take  that  fact  into  consideration. 
(Charged  as  modified.) 

Quoted  and  paraphrased  from  the  language  used  by 
Mr.  Justice  Gerard  in  Smith  v.  Collier,  Trial  Term, 
Part  VIII. 

16.  Upon  the  subject  of  punitive  damages,  I  charge 
you  as  a  matter  of  law  that  no  punitive  damages  can  be 
awarded  to  the  plaintiff  in  this  case,  there  being  no  evi- 
dence that  there  was  actual  malice  on  the  part  of  the 
defendant  in  publishing  the  article  complained  of.  (R^ 
fused,  except  as  charged.) 
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In  the  event  that  your  Honor  refuses  to  charge  in  the 
language  of  Request  No.  16,  we  ask  your  Honor  to  charge 
as  follows: 

17.  Punitive  damages,  or  exemplary  damages  or  smart 
money,  as  they  are  sometimes  called,  are  sometimes 
allowed  in  libel  cases  where  the  facts  authorize  an  award 
thereof,  not  so.  much  as  a  reparation  to  the  plaintiff,  but 
as  a  punishment  of  the  defendant  and  a  warning  to  him 
never  to  do  the  act  again.  In  order  that  the  plaintiff  may 
be  entitled  to  recover  punitive  damages,  the  burden  is 
upon  him  to  prove  to  your  satisfaction  by  a  fair  pre- 
ponderance of  the  credible  evidence  in  the  case  that  the 
defendant  in  publishing  the  article  complained  of  was 
actuated  by  actual  malice.  Actual  malice  cannot  be 
presumed.  The  mere  falsity  of  statements  contained  in 
the  article  sued  upon  does  not  give  the  plaintiff  the  right 
to  recover  punitive  damages.    (Charged.) 

18.  In  order  to  permit  the  jury  to  authorize  punitive 
damages,  they  must  find  as  a  matter  of  fact  that  actual 
malice  on  the  part  of  the  defendant  existed.  Actual 
malice  may  be  established  as  follows,  and  only  as  follows : 

First:  By  proving  that  the  defendant  had  actual 
personal  ill-will  toward  the  plaintiff. 

Second:  By  proving  that  the  defendant's  conduct  in 
publishing  the  article  sued  upon  was  reckless  and  wanton. 
The  words  "reckless  and  wanton"  in  this  sense  do  not 
mean  mere  negligence — ^a  mere  omission  of  ordinary  care, 
but  such  gross  carelessness,  such  a  degree  of  recklessness 
as  amounts  to  a  spirit  of  mischief  or  to  such  a  wanton  in- 
difference or  total  disregard  of  the  rights  of  others  as  is 
equivalent  thereto,  or 

Third:  Actual  malice  may  also  be  established  where 
the  book  is  couched  in  such  venomous  langu£^e  and  so 
plainly  exhibits  hatred  as  to  warrant  an  inference  of  actual 
ill-will  or  where  the  words  complained  of  are  proved  as  a 
fact  to  be  false  and  are  of  a  heinous,  atrocious  or  extreme 
character.    Tim  v.  Haioes,  N.  Y.  Law  Journal,  Nov.  2, 
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1916.   N.  Y.  County  Appellate  Term,   Opinion  of  Mr.  Jus- 
tice Sheabn.    (Charged  as  modified.) 

19.  When,  as  in  this  case,  the  plaintiff  as  an  advertiser 
or  tradesman,  seeks  to  attract  the  public  to  his  establish- 
ment by  signs,  placards  and  advertisements  or  in  other 
ways  appeals  for  public  patronage,  he  challenges  public 
criticism  of  his  business.  He  and  his  business  acquire  a 
quasi  public  character  and  become  matters  of  public  con- 
cern. The  interests  of  society  require  that  immunity 
should  be  granted  to  the  discussion  of  such  affairs  in 
which  the  general  public  is  interested;  and  that  all  such 
matters  may  be  freely  and  fully  discussed  with  such  criti- 
cism, comment  and  strictures  as  seem  appropriate  or 
necessary  to  the  general  enlightenment  of  the  public. 
The  press  has  a  definite  function  to  perform  in  such  cases, 
and  it  is  one  of  the  principal  duties  of  the  press  to  the 
public  that  when  just  cause  exists  for  the  exposure  of 
improper  conditions  in  any  public  or  quasi  public  institu- 
tion or  establishment  the  public  shall  be  promptly  and 
fully  informed  of  the  existence  of  such  conditions.  Whether 
the  plaintiff  was  a  proper  person  to  conduct  such  a  business 
on  Fifth  Avenue  and  whether  his  establishment  was 
properly  conducted,  taking  into  consideration  the  locality 
in  which  it  was  located,  were  matters  of  importance  to 
the  public,  and  the  defendant  was  in  the  strict  line  of  its 
duty  when  it  sought  such  information  and  gave  it  to  the 
public.  And  if  that  information  tended  to  show  that  the 
plaintiff  was  not  a  proper  person  to  conduct  such  a  business 
and  that  his  business  was  one  of  imposture  and  deception 
the  more  need  that  the  public  should  be  informed  of  it. 
To  this  extent  and  for  all  fair  and  l^easonable  criticism 
the  article  is  privileged.  While  every  one  has  a  right  to 
comment  on  matters  of  pubUc  interest,  so  long  as  one 
does  so  fairly,  with  an  honest  purpose  and  not  intem- 
perately  and  maliciously,  although  the  publication  is  made 
to  the  general  public  by  means  of  a  newspaper,  yet  what 
is  privileged  is  criticism,  not  other  defamatory  statements. 
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and  if  a  person  takes  upon  himself  to  allege  matters  other- 
wise actionable  he  will  not  be  privileged,  however  honest 
his  motives,  if  those  allegations  are  not  true.  Upon  this 
head,  therefore,  it  is  for  you  to  say  from  all  the  evidence 
you  have  heard,  whether  or  not  the  defendant  has  ex- 
ceeded the  limits  of  fair  criticism  in  this  article.  Fair 
and  honest  criticism  is  that  which  promotes  the  public 
good,  enables  the  people  to  discern  right  from  wrong, 
firmly  condemns  and  exposes  the  charlatan  and  cheat  and 
hence  is  based  upon  public  policy. 

Paraphrased  from  charge  of  Mr.  Justice  Page  in  Mo- 
Fadden  v.  Press  Pvb.  Co.y  March,  1910;  Press  Co.  v. 
Stewart,  119  Pa.  584,  at  page  603;  Newell,  Slander  &  Libel, 
3d  Ed.,  page  712.    (Refused,  except  as  charged.) 

Quotations  from  the  authorities  just  cited  have  been 
submitted  to  the  coiu*t  in  a  separate  memorandum. 

DEFENDANT'S  ADDITIONAL  REQUESTS  TO 

CHARGE 

20.  I  charge  you,  gentlemen  of  the  jury,  that  the  pub- 
lished statements  complained  of  in  this  suit  do  not  charge 
the  plaintiff  with  any  crime  whatever.    (Charged.) 

21.  Where  the  ^t  of  the  Ubel  consists  of  specific  charges 
and  the  defendant  has  established  their  truth  by  fair 
preponderance  of  the  credible  evidence  "the  defendant 
need  not  justify  every  expression  which  he  has  used  in 
commenting  on  the  plaintiff's  conduct.  Nor,  if  the  sub- 
stantial imputation  be  proved  true,  will  a  slight  inaccuracy 
in  one  of  its  details  prevent  defendant's  succeeding,  pro- 
viding such  inaccuracy  in  no  way  alters  the  complexion 
of  the  affair,  and  would  have  no  different  effect  on  the 
reader  than  that  which  the  literal  truth  would  produce." 

Paraphrased  and  quoted  from  Odgers,  Libel  and 
Slander,  5th  Ed.,  page  182.    (Charged.) 

New  York,  December  4,  1916. 
The  jury  returned  with  a  sealed  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  six  cents. 
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Mr.  Sarasohn:  The  plaintiff,  if  your  Honor  please, 
moves  to  set  aside  this  verdict  upon  every  ground  set 
forth  in  §  999  of  the  Code,  except  on  the  ground  of  ex- 
cessive damages.  I  think  your  Honor  will  readily  see 
that  this  is  not  the  perfunctory  motion  that  is  made  at 
the  close  of  a  case  of  this  character.  The  jury  evidently 
found  there  was  a  libel.  Your  Honor  charged  them  that 
the  libel  was  quite  serious,  that  it  charged  the  plaintiff 
with  being  a  fake,  swindle  and  fraud,  of  keeping  a  fake 
shop.  The  jury  having  found  that  verdict,  your  Honor 
can  readily  see  it  is  entirely  inconsistent  to  say  that  there 
should  be  only  nominal  damages.  The  law  presumes 
damages,  common  sense  presiunes  damages.  In  a  libel 
of  that  kind  there  must  be  substantial  damages.  It  was 
the  result  of  a  compromise. 

The  Court :  Motion  denied. 

Mr.  Sarasohn :  Exception.  Would  it  be  too  late  to  take 
exceptions  to  the  charge  now?  Your  Honor  charged  prac- 
tically everything  that  Mr.  Sackett  handed  up. 

The  Court :  You  may  note  an  exception  to  everything 
that  I  charged. 


Utica  City  National  Bank,  Respondent,  v.  Brenton  H. 
Penwarden,  Jr.,  and  Harry  A.  Fox,  Appellants 

(Sup.  Ct.,  App.  Div.,  Fourth  Dept.,  Nov.  14, 1917) 

Res  adjudicata;  joint  debtors;  promissory  note;  action  against  one 
debtor;  pleading;  answer;  demurrer;  costs  when  demurrer 
brou^t  on  as  litigated  motion. 

1.  A  judgment  against  one  of  several  joint  debtors  on  a  promis- 
sory note  is  a  bar  to  an  action  against  any  of  the  other  joint 
debtors  on  the  same  note.^ 


^  All  parties  jointly  liable  on  the  same  instrument  must  be  joined 
in  an  action  thereon,  unless  some  of  them  are  bankrupt,  dead  or  with- 
out the  jurisdiction  of  the  court,  and  in  that  event  the  facts  must 
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2.  An  answer  setting  up  a  judgment  against  one  of  the  joint 
debtors  on  a  note  as  res  adjvdicata  is  sufficient  even  though 
it  is  not  aUeged  that  such  judgment  was  upon  the  merits. 


appear  from  the  complaint  why  they  are  not  joined;  otherwise  the 
complaint  is  demurrable  for  a  defect  of  parties  defendant.  Third 
National  Bank  v.  Graham,  174  App.  Div.  503;  161  Supp.  159.  It  is 
assumed  of  course  that  it  appears  from  the  face  of  the  complaiat  that 
there  are  other  parties  who  are  jointly  liable  in  order  that  the  question 
may  be  raised  by  a  demurrer  to  the  complaint.  In  the  case  last  men- 
tioned the  action  was  on  a  contract  of  guaranty,  a  copy  of  which  was 
attached  to  the  complaint,  and  it  appeared  therefrom  that  there  were 
others  who  were  not  made  parties  who  were  jointly  liable. 

But  a  judgment  against  one  wrongdoer,  unsatisfied,  is  not  a  bar  to 
a  maintenance  of  an  action  against  the  others.  Rttsaell  v.  McCaU,  141 
N.  Y.  450;  36  N.  £.  498.  In  the  last  mentioned  case  the  court  said: 
"Where  there  is  a  joint  indebtedness  (not  a  joint  and  several)  a  judg- 
ment recovered  against  one  of  two  or  more  joint  debtors  merges  the 
original  debt  in  the  higher  security  of  the  judgment,  and  no  action 
can  thereafter  be  maintained  against  any  of  the  other  defendants, 
even  thou^  no  satisfaction  is  received  of  the  judgment  against  the 
one  debtor.  .  .  .  But  a  judgment  against  one  wrongdoer  unsatisfied 
is  not  a  bar  to  the  maintenance  of  an  action  against  the  others." 
Page  450. 

Thud  in  an  action  {or  conversion  a  judgment  against  one  jointly  liable 
is  not  a  bar  to  an  action  against  another.  Squire  v.  Ordemann,  194 
N.  Y.  399;  87  N.  E.  435.  A  judgment  against  a  contractor  does  not 
bar  an  action  against  a  city  for  personal  injuries.  Parke  v.  City  of 
New  York,  111  App.  Div.  836;  841;  98  Supp.  94. 

Where  it  appears  from  the  face  on  the  complaint  that  there  are  others 
jointly  interested  in  the  cause  of  action  and  there  is  no  allegation  that 
they  are  dead  the  presumption  of  life  apphes;  therefore  the  complaint 
u  demurrable  for  defect  of  parties  plaintiff  and  if  the  objection  is  not 
taken  by  demurrer,  but  by  answer,  the  defect  is  waived,  under  Code 
Civ.  Pro.,  §§  488, 498  and  499.  SvUivan  v.  N.  Y.  &  Rosendale  Cement 
Co.,  119  N.  Y.  348. 

Section  488  of  the  Code  provides  that  the  objection  that  there  is  a 
defect  of  parties  plaintiff  may  be  taken  by  demurrer  when  the  defect 
appears  on  the  face  of  the  complaint.  Section  498  provides  that 
where  this  defect  does  not  appear  on  the  face  of  the  complaint  it  may 
be  taken  by  answer,  and  §  499  provides  that  where  it  is  not  taken 
either  by  demurrer  or  answer  it  is  waived.  The  Sullivan  case  cited 
above  and  the  other  cases  cited  below  hold  that  if  the  defect  does  appear 
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3.  Where  a  demurrer  is  brought  on  for  determination  as  a  liti- 
gated motion  the  costs  allowed  on  overruling  the  demurrer 
are  limited  to  $10  and  upon  appeal  from  such  an  order  the 
costs  allowed  are  limited  to  $10  in  addition  to  necessary 
printing  disbursements. 


on  the  face  of  the  complaint  it  rntiat  be  taken  by  demurrer  or  it  is 
waived,  and  where  the  defect  thus  appears  the  waiver  is  not  avoided 
by  raising  the  objection  by  answer.  It  is  only  when  the  defect  does 
not  appear  on  the  face  of  the  complaint  that  the  objection  may  be 
raised  by  answer.  Duncan  v.  China  Mutual  Ins.  Co.,  129  N.  Y.  237; 
Roaenbloom  v.  Maryland  Casualty  Co.,  153  App.  Div.  23;  137  Supp. 
1064;  Alaska  Banking  and  Safe  Deposit  Co.  v.  Van  Wyck,  146  App.  Div. 
5;  130  Supp.  563.  The  same  doctrine  was  announced  under  §§  144, 
147  and  148  of  the  Code  of  Procedure  which  were  re-enacted  as  §§  488, 
498  and  499  of  the  Code  of  Civil  Procedure.  Merritt  v.  Wcdsh,  32  N.  Y. 
685;  Zabriskie  v.  Smith,  13  N.  Y.  322. 

If  one  of  two  joint  judgment  debtors  is  dead  and  an  action  is  brought 
on  the  judgment  against  the  siuvivor  and  the  executrix  of  the  one 
deceased,  it  is  necessary  to  allege  and  prove  that  the  survivor  is  insol- 
vent in  order  to  sustain  the  action  against  the  executrix  of  the  deceased 
debtor;  and  a  mere  allegation  that  an  execution  was  returned  unsatis- 
fied against  the  survivor  twenty  years  previously  is  insufficient.  Cole 
V.  Thomas,  Supreme  Court,  N.  Y.  Trial  Term,  Part  2,  April  30,  1915, 
Sheabn,  J.  As  the  decision  in  the  last  mentioned  case  has  not  been 
published  it  is  appended  hereto: 

CoUe  V.  Thomas — In  an  action  upon  a  joint  judgment,  the  parties 
defendant  being  one  of  the  judgment  debtors  and  the  executrix  of  the 
other  judgment  debtor,  it  is  necessary  to  allege  and  prove  that  the 
surviving  joint  debtor  is  insolvent,  or  that  he  is  unable  to  pay  the 
amount  of  the  judgment.  Barnes  v.  Brown,  130  N.  Y.  372;  Potts  v. 
Dounce,  173  N.  Y.  335;  Seligman  v.  Friedlander,  199  N.  Y.  373,  378. 
A  mere  allegation  that  more  than  twenty  years  ago  an  execution  against 
the  property  of  the  surviving  joint  debtor  was  returned  unsatisfied, 
admitted  in  the  answer,  does  not  satisfy  this  requirement.  In  this 
country  men  make  and  lose  fortunes  many  times  over  in  a  period  of 
twenty  years.  There  is  no  force  in  the  contention  that  there  is  nothing 
to  show  that  the  obligation  sued  upon  was  joint.  If  it  was  not  joint, 
there  would  not  be  two  defendants.  The  judgment  is  the  evidence  of 
the  indebtedness,  and  was  rendered  against  the  defendants  therein 
jointly.  As  the  action  is  upon  the  judgment,  the  liabiUty  is  joint  only. 
Stahl  V.  StaM,  2  Lansing,  60.  Since  the  trial  plaintiff's  counsel,  in  a 
supplemental  memorandum,  has  requested  the  court  to  take  judicial 
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Appeal  from  an  order  of  the  Oneida  Coxinty  Coxirt,  sus- 
taining the  plaintiff's  demurrer  to  defendant's  answer. 
Reversed. 


W.  J.  B.  Williams,  attorney  for  appellants. 
Lynch,  Willis  &  Titus,  attorneys  for  respondent. 

ErusE;  p.  J. : 

The  action  is  brought  upon  a  promissory  note  made  by 
the  defendants  as  copartners  and  in  their  firm  name.  Ac- 
cording to  the  allegations  of  the  complaint  the  defendants 
made  the  note  payable  to  their  own  order,  and  then  in- 
dorsed the  same  and  delivered  it  to  the  plaintiff,  for  value. 
It  therefore  appears  that  their  liability  was  joint. 

Paragraph  7  of  the  answer,  to  which  plaintiff's  demurrer 
was  sustained,  sets  up  as  a  defense  that  the  plaintiff  com- 
menced an  action  against  the  defendant  Penwarden 
founded  upon  this  same  note  in  the  Supreme  Coiurt; 
that  thereafter  judgment  was  entered  in  that  action  in  the 


notice  of  the  judgment  roll,  which  was  not  offered  in  evidence,  claiming 
that  this  would  show  that  the  action  was  brought  against  the  parties 
as  maker  and  indorser,  respectively,  of  a  promissory  note.  Even  if 
this  were  proper,  it  would  not  aid  the  plaintiff,  for  it  would  merely 
show  that  the  defendants  were  liable  jointly  and  severally,  and  the 
judgment  would  have  been  naturally  and  properly  rendered  against 
them  jointly  in  such  an  action.  StM  v.  SUM,  supra.  Since  the  trial 
plaintiff's  counsel  has  also  submitted  a  proposed  order  requiring  the 
defendant  executrix  to  show  cause  why  the  complaint  should  not  be 
amended  by  adding  an  allegation  that  the  action  in  which  the  judg- 
ment was  recovered  was  "  upon  a  promissory  note  made  by  said  Thomas 
and  indorsed  and  delivered  before  maturity  by  said  Borchers  to  said 
€k)le."  Even  if  this  were  proper,  the  circumstances  of  the  case  are 
not  such  as  to  move  the  discretion  of  the  court  in  this  attempt  to  fasten 
liability  upon  the  executrix  of  Borchers  upon  a  stale  judgment.  But, 
as  pointed  out  above,  the  amendment  would  be  of  no  avail  if  allowed, 
for  the  judgment  upon  which  the  action  is  based  is  joint.  Verdict 
directed  for  defendant,  with  costs. 
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office  of  the  clerk  of  Oneida  coxrnty  against  the  defendant 
Penwarden  for  the  amount  of  the  note  and  costs,  stating 
the  amount;  that  the  judgment  roll  was  filed  and  the 
judgment  was  duly  docketed  in  said  clerk's  office;  that 
an  execution  has  been  issued  and  returned  whoUy  unsatis- 
fied; that  the  judgment  has  not  been  paid,  canceled,  or  set 
aside,  concluding  with  the  allegation  that  the  judgment 
is  a  bar  to  the  action.  While  the  last  statement  is  a  mere 
conclusion,  it  characterizes  the  nature  of  the  defense. 

I  think,  in  the  absence  of  any  facts  to  avoid  the  effect 
of  this  judgment,  it  is  a  bar  to  the  action.  The  general 
rule  is  well  settled  that  a  judgment  against  one  of  several 
joint  debtors,  in  an  action  against  him  alone,  is  a  bar  to  an 
action  against  his  cojoint  debtors.  Candee  v.  Smith,  93 
N.  Y.  351;  Heckermnn  v.  Young,  134  N.  Y.  173;  31  N.  E. 
513;  30  Am.  St.  Rep.  655;  Weston  v.  Citizens^  Nat.  Bank, 
88  App.  Div.  335 ;  84  Supp.  743.  There  may  be  exceptional 
circiunstances  which  would  take  it  out  of  the  general  rule, 
as  was  the  case  in  the  last  two  cases  above  cited,  but,  if  so, 
they  do  not  appear  upon  the  face  of  the  pleading. 

The  coimty  judge  applied  the  genersJ  rule,  but  was  of 
the  opinion  that  the  answer  was  defective,  because  it  did 
not  allege  that  the  judgment  was  upon  the  merits.  I  am 
unable  to  see  how  that  can  be  so.  The  judgment  recovered 
is  for  the  amount  of  the  note.  If  the  complaint  had  been 
dismissed,  there  might  be  force  in  that  suggestion.  Sec- 
tion 1209  of  the  Code  of  Civil  Procedure  and  the  case  of 
Patchen  v.  D.  &  H.  Canal  Co.,  62  App.  Div.  544;  71  Supp. 
122,  cited  to  support  the  ruling  of  the  county  judge, 
would  apply. 

I  think  the  order  should  be  reversed,  and  the  judgment 
entered  thereon  set  aside.  The  argument  of  the  demurrer 
was  brought  on  by  motion,  so  only  motion  costs  should  be 
allowed.  The  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  an  order  should  be  entered  overruling 
the  demurrer,  with  $10  costs,  with  leave  to  the  plaintiff 
to  withdraw  his  demurrer  within  20  days,  upon  payment 


Ihrig  v.  Williams  47 


Statement  of  Case 


of  $10  costs  of  the  motion  and  the  costs  of  this  appeal.   All 
concur. 

FooTE^  Lambert,  Merrell  and  De  Anqelis,  JJ.,  con- 
curred. 


In  the  Matter  op  the  Application  op  William  G. 
Ihrig,  Relator-Respondent,  for  a  writ  of  mandamus 
directed  to  William  Williams,  as  Commissioner  op 
Water  Supply,  Gas  and  Electricity  op  the  City  of 
New  York,  Defendant-Appellant. 

(181  App.  Div.  865;  169  Supp.  273;  afif'd  without  opinion  223  N.  Y. 

670.) 

Munidpal  corporations;  mandamus;  inspection  of  records  by  tax- 
payer who  has  brouc^t  action  against  the  City  of  New  York  for 
damages  caused  by  bursting  of  water  main 

1.  A  taxpayer  of  the  City  of  New  York  has  a  legal  right  to  a 
mandamus  requiring  the  Cionmiissioner  of  Water  Supply, 
Gas  and  Electricity  to  permit  him  to  inspect  the  records  of 
said  department,  relating  to  the  explosion  and  bursting  of  a 
water  main,  even  though  the  petitioner  has  brought  an  action 
against  the  city  for  damages  caused  by  such  explosion  and 
bursting  and  the  records  are  in  the  possession  of  the  Law 
Department  for  the  purpose  of  preparing  a  defense  to  said 
action  for  damages.^ 

Appeal  by  petitioner  from  an  order  denying  his  motion 
for  a  peremptory  writ  of  mandamus  requiring  William 
Williams,  as  Commissioner  of  Water  Supply,  Gas  and 
Electricity  of  the  City  of  New  York  to  grant  to  the  pe- 
titioner an  inspection  of  certain  official  records. 

Reversed  and  order  granied. 

Alexander  HoUzoffy  of  counsel  {Pavl  Windela  with  him 
on  the  brief;  Windels  &  HoUzoffy  Attorneys),  for  appel- 
lant. 


*  For  forms  of  notice  of  motion,  petition  and  exhibits  on  which  the 
application  was  baaed,  see  pages  following  the  opinion. 
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John  F.  O'Brien,  of  counsel  {Terence  Farley  with  him  on 
the  brief;  WiUiam  P.  Burr,  Corporation  Counsel)  for 
respondent. 

Lanohun,  J: 

The  petitioner  is  the  owner  of  premises  known  as  139- 
145  Lafayette  Street,  Borough  of  Manhattan,  N.  Y., 
and  is  assessed  therefor.  On  the  21st  of  Jime,  1917, 
a  water  main  under  the  jurisdiction  of  the  respondent  in 
the  bed  of  the  street  adjacent  to  the  petitioner's  premises, 
exploded  or  burst  and  water  therefrom  intmdated  the 
basement  of  petitioner's  premises  causing  damages.  On 
the  20th  of  November,  1917,  the  day  after  he  verified  the 
petition,  but  before  the  motion  was  returnable,  he  brought 
action  against  the  city  to  recover  the  damages  which  he 
alleged  were  caused  by  its  negligence.  The  petitioner 
accompanied  by  his  attorney,  prior  to  instituting  the  pro- 
ceeding, made  a  verbal  and  a  formal  demand  in  writing 
that  the  Commissioner  permit  him  to  inspect  the  reports 
of  the  engineers  of  the  department  and  all  other  records, 
papers  and  docimients  relating  to  the  explosion  or  bursting 
of  the  water  main,  and  they  were  informed  by  the  Chief 
Clerk  that  the  demand  would  not  be  complied  with  but 
that  a  formal  answer  would  be  made  thereto.  On  the 
same  day  the  Commissioner  wrote  him  that  the  demand 
had  been  referred  to  the  Corporation  Counsel  for  appro- 
priate action.  The  demand  was  renewed  on  November 
14th  and  the  Commissioner  thereupon  notified  the  pe- 
'  titioner  that  for  any  further  information  he  should  apply 
to  the  Corporation  Counsel.  His  attorneys  then  com- 
municated with  the  Corporation  Counsel  and  receiving 
no  reply  within  the  time  specified  instituted  this  proceed- 
ing. It  was  shown  in  opposition  to  the  motion  that  the 
papers  sought  to  be  inspected  are  reports  made  by  inves- 
tigators in  the  Department  of  Water  Supply,  Gas  and 
Electricity  and  that  prior  to  the  return  day  of  the  appli- 
cation they  had  been  transmitted  to  the  Corporation 
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Counsel  to  enable  him  to  defend  said  action  and  were 
then  in  his  possession.  The  application  was  resisted  on 
the  ground  that  the  papers  were  in  the  possession  of  the 
Law  Department  and  that,  therefore,  there  is  no  right  to 
inspect  them. 

We  are  of  opinion  that  the  petitioner  as  a  taxpayer 
is  entitled  under  §  1544  of  the  Greater  New  York 
Charter  to  inspect  the  reports  of  the  engineers  or  investi- 
gators of  the  Department  of  Water  Supply,  Gas  and 
Electricity  with  respect  to  the  condition  of  the 'water 
main  and  cause  of  the  accident.  Doubtless  hi§  object  is  to 
obtain  information  or  evidence  to  enable  him  to  prepare 
for  the  trial  of  his  action,  but  that  is  an  argument  in  favor 
of,  according  to  him,  this  statutory  right  rather  than  in 
support  of  a  denial  thereof,  for  it  is  to  be  borne  in  mind 
that  the  plaintiff  in  an  action  against  a  mimicipal  coi^ 
poration  is  not  entitled  to  an  examination  before  trial 
pursuant  to  the  provisions  of  §  872  of  the  Code  of  Civil 
Procedure.  Uvalde  AsphaU  Paving  Co.  v.  City  of  New 
York,  149  App.  Div.  491;  134  Supp.  50;  Davidson  v.  City 
of  New  York,  175  App.  Div,  969;  161  Supp.  1006;  aff'd 
221  N.  Y.  487.  We  gave  that  construction  to  the  provi- 
sions of  the  Code  in  order  to  relieve  municipalities  from 
annoyance  incident  to  such  examinations  and  the  loss 
of  time  of  their  ofl&cers  and  employees  that  would  be 
caused  thereby,  and  we  deemed  the  construction  justified 
owing  to  the  provisions  of  §  51  of  the  General  Municipal 
Law  and  §  1545  of  the  Greater  New  York  Charter  which,  in 
effect,  authorizes  an  inspection  of  municipal  records  other 
than  those  of  the  Police  Department  and  Law  Depart- 
ment of  the  City  of  New  York.  The  reports  of  engineers 
or  other  employees  of  a  mimicipality  with  respect  to  an 
accident  are  not  of  course  evidence  against  it  as  admis- 
sions or  otherwise,  but  they  may  afford  a  litigant  informa- 
tion with  respect  to  witnesses  that  may  be  material  to 
enable  him  to  prosecute  an  action  and  there  is  no  reason 
why  an  inspection  thereof  shoidd  not  be  afforded  where 
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he  is  a  taxpayer  and  thereby  comes  within  the  statute. 
The  statutory  provisions  with  respect  to  this  right  of 
inspection  are  very  broad.    Section  51  of  the  General 
Municipal  Law  provides  that  ''All  books  of  minutes, 
entry  or  accotmt,  and  the  books,  bills,  vouchers,  checks, 
contracts  or  other  papers  connected  with  or  used  or  filed 
in  the  office  of,  or  with  any  officer,  board  or  commissioner 
acting  for  or  on  behalf  of  any  county,  town,  viUage  or 
municipal  corporation  in  this  state"  are  public  records 
and  shall  be  open  to  inspection  of  any  taxpayer.    Section 
1545  of  the  Greater  New  York  Charter  pro\ddes  that 
''all  books,  accounts  and  papers  in  any  department  or 
bureau  thereof,  except  the  police  and  law  departments, 
shall  at  all  times  be  open  to  the  inspection  of  any  tax- 
payer" subject  to  regulations  with  respect  to  the  time 
and  manner  of  the  inspection;  and  that  in  case  such 
inspection  is  refused  the  taxpayer  may  apply  to  a  Justice 
of  the  Supreme  Court  for  an  order  allowing  the  inspec- 
tion.    The  records  and  papers  in  all  departments,  with 
the  exception  of  the  police  and  law  departments,  are 
embraced  within  these  provisions  which  have  been  held 
to  extend  even  to  a  communication  made  to  the  depart- 
ment by  a  third  party;  and  this  construction  has  been 
given  to  the  statute  upon  the  theory  that  there  are  and 
should  be  no  confidential  records  or   commxmications 
with  respect  to  public  business  Matter  of  Egan,  148  App. 
Div- 177;  133  Supp.  129;  aff'd  205  N.  Y.  147.    On  the  facts 
disclosed  the  reports  in  question  constitute  part  of  the 
official  records  of  the  Department  of  Water  Supply,  Gas 
and  Electricity  and  the  plaintiff  is  entitled  to  inspect 
them.    Although  at  the  time  of  the  hearing  they  had 
been  sent  from  that  department  to  the  Law  Department 
they  are  still  under  the  control  of  the  respondent  and 
the  petitioner  should  not  be  required  to  institute  new 
proceedings  to  follow  them  from  one  department  to 
another.    It  is  within  the  jurisdiction  of  the  respondent 
to  require  their  return  to  his  department  for  this  inspec- 
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tion,  and  he  should  do  so.  Of  course  if  he  should  endeavor 
so  to  do  in  good  faith  and  fail  he  should  not  be  punished 
for  contempt,  and  in  that  event  it  might  become  necessary 
for  the  petitioner  to  proceed  against  the  head  of  the 
department  to  which  they  have  been  transmitted. 

It  follows  that  the  order  should  be  reversed  with 
$10  costs  and  disbursements,  and  motion  granted  with 
$10  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ., 
concurred. 


Form  No.  1 


notice  of  Motion  for  Mandamus  to  Permit  Inspection  of  Municipal 

Records  ^ 


In  the  Matter 
of 

The  Application  of  "William  G. 
Ihrig  for  a  writ  of  mandamus 
directed  to  William  Williams, 
as  Commissioner  of  Water 
Supply,  Gas  &  Electricity  of 
the  City  of  New  York. 


Please  take  notice,  that  upon  the  petition  of  William 
G.  Ihrig,  verified  on  the  19th  day  of  November,  1917, 
the  affidavit  of  Paul  Windels,  verified  on  the  20th  day 
of  November,  and  the  affidavit  of  Alexander  Holtzoff, 
verified  on  the  19th  day  of  November,  1917,  the  peti- 
tioner herein  will  move  this  Court  at  a  Special  Term, 
Part  I  thereof,  to  be  held  in  and  for  the  County  of  New 
York,  at  the  County  Court  House,  in  the  Borough  of 
Manhattan,  City  of  New  York,  on  the  30th  day  of  No- 

^From  Matter  of  Ihrig  v.  WiUama^  ante,  page  47.    For  form  of 
petition,  see  poH,  page  53. 
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vember,  1917,  at  10:15  o'clock  in  the  forenoon  of  that 
day  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a 
peremptory  writ  of  mandamus  to«be  issued  out  of  and 
under  the  seal  of  this  Court,  directed  to  William  Williams, 
as  Commissioner  of  Water  Supply,  Gas  &  Electricity 
of  the  City  of  New  York,  commanding  and  directing  him 
to  grant  to  the  petitioner  an  inspection  of  the  reports  of 
engineers  and  of  all  other  reports,  records,  papers  and 
documents  on  file  in  his  office,  relating  to  the  explosion 
and  bursting  of  a  watermain  which  took  place  in  Lafayette 
Street  near  the  intersection  of  said  street  and  Howard 
Street,  in  the  Borough  of  Manhattan,  City  of  New  York, 
on  the  21st  day  of  June,  1917,  and  to  give  the  petitioner 
an  opportimity  to  make  copies  of  or  extracts  from  the 
aforesaid  reports,  records  and  documents,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem  just. 

Answering  affidavits  must  be  served  at  least  five  days 
before  the  return  day. 

Dated  November  19,  1917. 

WiNDELS  &  HOLTZOFP, 

Attorneys  for  Petitioner, 

No.  27  Pine  Street, 
Borough  of  Manhattan, 
New  York  City. 
To  Hon.  William  Wiluams, 
Commissioner  of  Water  Supply, 
Gas  &  Electricity  of  the  City  of  New  York, 
Municipal  Building, 
Borough  of  Manhattan, 
New  York  City, 
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Petition  on  Application  for  Mandamus  to  Permit  Inspection  of 

Municipal  Records  ^ 

Supreme  Court  of  the  State  of  New  York,  County  of 
New  York. 


In  the  Matter 
of 

The  Application  of  William  G. 
Ihrig  for  a  writ  of  mandamus 
directed  to  William  Williams, 
as  Commissioner  of  Water 
Supply,  Gas  &  Electricity  of 
the  City  of  New  York. 


The  petition  of  William  G.  Ihrig,  respectfully  shows: 

I.  The  petitioner  is  a  resident  of  the  City  of  New 
York  and  State  of  New  York  and  resides  at  No.  261 
Hancock  Street,  in  the  Borough  of  Brooklyn,  City  and 
State  of  New  York. 

n.  At  all  times  hereinafter  mentioned  the  petitioner 
was  and  now  is  the  owner  of  real  property  in  the  City 
of  New  York  and  State  of  New  York,  including  a  certain 
plot  and  parcel  of  land,  and  of  a  building  thereon,  known 
as  139-145  Lafayette  Street,  in  the  Borough  of  Manhattan, 
City  of  New  York.  During  the  year  1917,  the  petitioner 
has  been  assessed  by  the  City  of  New  York  for  taxes  on 
said  real  property  and  is  liable  to  pay  the  taxes  on  said 
assessment. 

III.  At  all  times  hereinafter  mentioned,  the  City  of 
New  York,  was  and  now  is  a  municipal  corporation  duly 
organized  and  existing  under  the  Laws  of  the  State  of 

« 

» Prom  Matter  of  Ikrig  v.  WiUiama,  ante,  page  47.  For  form  of 
notice  of  motion  see  ante,  page  51. 
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New  York.  The  Department  of  Water  Supply,  Gas  & 
Electricity  is  one  of  the  departments  of  the  government 
of  said  city  as  established  by  law,  and  the  head  of  said 
department  is  the  Commissioner  of  Water  Supply,  Gas 
&  Electricity.  At  all  times  hereinafter  mentioned,  Hon. 
William  Williams  was  and  now  is  the  Commissions  of 
Water  Supply  Gas  &  Electricity  of  said  city. 

IV.  On  the  morning  of  the  21st  day  of  June,  1917,  a 
watermain  or  pipe  belonging  to  the  City  of  New  York, 
and  being  within  the  jurisdiction  of  the  said  Commissioner, 
located  in  the  bed  of  Lafayette  Street  in  front  of  the 
premises  at  139-145  Lafayette  Street,  belonging  to  the 
petitioner,  burst  and  exploded,  as  a  result  of  which  the 
water  flowing  through  said  watermain  or  pipe  escaped 
and  overflowed  and  inundated  the  basement  of  said 
building,  causing  various  damages  and  injuries  thereto. 

v.  The  petitioner  is  desirous  of  inspecting  and  making 
copies  of  or  extracts  from  all  records  on  file  in  the  office 
of  said  Department  of  Water  Supply,  Gas  &  Electricity, 
relating  to  the  aforesaid  explosion,  and  has  duly  made 
demand  upon  the  Commissioner  of  Water  Supply,  Gas 
&  Electricity  for  an  inspection  of  said  records,  but  the 
same  has  been  refused  and  denied  as  more  fully  herein- 
after appears. 

VI.  On  the  2d  day  of  November,  1917,  the  petitioner 
in  company  with  his  counsel,  Mr.  Paul  Windels  and 
Mr.  Alexander  Holtzoff  called  at  the  office  of  the  Com- 
missioner of  Water  Supply,  Gas  &  Electricity  in  the 
Municipal  Building,  Borough  of  Manhattan,  New  York 
City,  and  saw  Chief  Clerk  Murphy.  Mr.  Windels  intro- 
duced the  petitioner  to  Mr.  Murphy,  informed  him  that 
he  was  a  taxpayer  and  stated  that  he,  Mr.  Windels,  and 
Mr.  Holtzoff  were  counsel  for  the  petitioner.  Mr  'Windels 
further  stated  that  the  petitioner  desired  to  see  all  records 
on  file  in  the  department  appertaining  to  the  aforesaid 
explosion.  Mr.  Murphy  replied  that  they  had  been 
advised  by  the  Corporation  Counsel  not  to  permit  such 
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inspection,  and  that,  therefore,  the  demand  would  be 
refused.  Thereupon,  Mr.  Windels  handed  to  Mr.  Murphy 
a  formal  written  demand,  a  copy  of  which  is  hereunto 
annexed  and  marked  Exhibit  A.  Mr.  Murphy  stated  in 
answer  to  a  question  by  Mr.  Windels  that  he  had  author- 
ity to  accept  service  of  the  same  in  behalf  of  the  Com- 
missioner and  he  further  said  that  formal  answer  would 
be  made  to  the  demand.  The  petitioner  and  his  counsel 
thereupon  left  the  department.  As  the  pertitioner  is 
informed  and  verily  believes  on  the  3d  day  of  November 
his  counsel  received  a  letter  from  said  Department  of 
Water  Supply,  Gas  &  Electricity,  a  copy  of  which  is 
hereunto  annexed  and  marked  Exhibit  B,  in  which  it 
was  stated  that  the  aforesaid  demand  had  been  referred 
to  the  Corporation  Counsel  for  appropriate  action; 
thereafter  and  on  the  14th  day  of  November,  1917,  the 
petitioner's  counsel,  Messrs.  Windels  &  Holtzoff,  wrote 
a  letter  to  the  Commissioner  of  Water  Supply,  Gas  & 
Electricity,  a  copy  of  which  is  hereunto  annexed  and 
marked  Exhibit  C,  inquiring  as  to  what  action  woidd  be 
taken  in  r^ard  to  the  said  demand,  and  stating  that 
unless  it  was  complied  with,  the  writers  would  deem  that 
the  said  demand  had  been  refused;  on  the  15th  day  of 
November,  1917,  the  petitioner's  attorneys  received  a 
letter  from  the  said  Commissioner,  dated  November  14, 
1917,  a  copy  of  which  is  herexmto  annexed  and  marked 
Exhibit  D,  in  which  the  said  Commissioner  referred  the 
petitioner's  attorneys  to  the  Corporation  Cotmsel  for 
information  in  regard  to  the  aforesaid  demand;  there- 
upon and  on  the  15th  day  of  November,  1917,  the  peti- 
tioner's attorneys  wrote  to  Hon.  Lamar  Hardy,  the  Cor- 
poration Counsel  of  the  City  of  New  York,  inquiring 
as  to  what  action  would  be  taken  in  regard  to  the  peti- 
tioner's demand.  A  copy  of  said  letter  is  hereunto  an^ 
nexed  and  marked  Exhibit  E.  As  the  petitioner  is  in^ 
formed  and  verily  believes,  no  answer  has  been  received 
to  said  letter. 


J 
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Wherefore  the  petitioner  prays  this  CJourt  for  a  per- 
emptory writ  of  mandamus  commanding  and  directing 
the  Commissioner  of  Water  Supply,  Gas  &  Electricity 
of  the  City  of  New  York  to  grant  to  the  petitioner  an 
inspection  of  the  reports  of  engineers  and  of  all  other 
reports,  records,  papers  and  documents  on  file  in  his 
office,  relating  to  the  explosion  and  bursting  of  a  water- 
main  which  took  place  in  Lafayette  Street  near  the 
intersection  of  said  street  and  Howard  Street,  in  the 
Borough  of  Manhattan,  City  of  New  York,  on  the  21st 
day  of  June,  1917,  and  to  give  the  petitioner  an  oppor- 
timity  to  make  copies  of  or  extracts  from  the  aforesaid 
reports,  records  and  documents. 

William  G.  Ihbio. 
State  of  New  York,     1 
County  of  New  York.} 

William  G.  Ihrig,  being  duly  sworn,  deposes  and  says: 
That  he  is  the  petitioner  in  the  within  action;  that  he 
has  read  the  foregoing  petition  and  knows  the  contents 
thereof;  that  the  same  is  true  of  his  own  knowlec^e 
except  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief  and  as  to  those  matters  he  believes 
it  to  be  true. 

William  G.  Ihbiq. 

Sworn  to  before  me,  etc. 

Exhibit  A 

To  the  Commissioner  of  Water  Supply,  Gas  &  Elec- 
tricity: 
Please  take  notice  that  I,  William  G.  Ihrig,  a  taxpayer 
of  the  City  of  New  York,  residing  at  No.  261  Hancock 
Street,  in  the  Borough  of  Brooklyn,  New  York  City,  do 
hereby  demand  that  you  permit  me  to  inspect  the  reports 
of  engineers  of  your  department  and  all  other  records, 
papers  and  docmnents  of  your  department,  relating  to 
the  explosion  and  bursting  of  a  watermain  that  took 
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place  in  Lafayette  Street,  opposite  No.  145  Lafayette 
Street,  on  June  21st,  1917. 
Dated,  November  2,  1917. 

William  G.  Ihrio. 

BziiibitB 

The  Crrr  of  New  York 

Department  of 

Wate»  Supply,  Gas  &  Electricitt. 

November  2,  1917. 
Messrs.  Windels  &  Holtzoff, 
27  Pine  Street, 
New  York  City. 
Dear  Sirs: 

This  is  in  relation  to  the  demand  of  William  G.  Ihrig 
of  even  date  to  inspect  certain  records.  It  has  been 
referred  to  the  Corporation  Counsel  for  appropriate 
action. 

Respectfully, 

Wm.  R.  Hillyer, 

Deputy  Commissioner. 

BzhitxitC 

November  14,  1917. 
Hon.  William  Williams, 
Commissioner  of  Water  Supply, 
Gas  &  Electricity, 
Mimicipal  Building,  N.  Y. 
Dear  Sir: 

On  November  2, 1917,  we  called  at  your  office  in  com- 
pany with  our  client,  Mr.  William  G.  Ihrig,  a  taxpayer 
of  this  City,  and  presented  in  his  behalf  a  demand  for  the 
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inspection  of  the  records  relating  to  the  explosion  and 
bursting  of  a  watermain  that  took  place  in  Lafayette 
Street  in  the  Borough  of  Manhattan,  on  June  21,  1917. 
The  Chief  Clerk  of  your  Department  accepted  service  of 
the  demand  in  your  behalf,  and  stated  that  it  would  not 
be  complied  with,  but  that  we  would  receive  a  formal 
answer.  On  the  following  day  we  received  a  letter  from 
your  Department  dated  November  2,  1917,  to  the  effect 
that  the  above  mentioned  demand  had  been  referred  to 
the  Corporation  Counsel  "for  appropriate  action."  We 
have  had  no  further  commimication  from  you  in  regard 
to  the  matter  since  that  time. 

In  view  of  your  failure  to  give  us  a  definite  statement 
in  writing  as  to  whether  you  would  comply  with  our 
demand,  and  in  view  of  the  oral  statement  made  to  us  by 
your  Chief  Clerk  on  November  2d,  unless  we  hear  from 
you  to  the  contrary  this  week,  we  shall  assume  that  our 
demand  for  the  inspection  of  the  records  has  been  denied 
and  will  proceed  accordingly. 

Yours  very  tnxly, 

WiNDELS  &  HOLTZOFF. 

EifaibitD 

The  City  of  New  York 

Department  of 

Water  Supply,  Gas  &  ELECTRicmr 

November  14,  1917. 
Messrs.  Windels  and  Holtzoff, 
27  Pine  Street, 
New  York  City. 
Dear  Sirs: 

This  is  in  reply  to  your  letter  of  even  date.  The  written 
demand  of  your  client,  Mr.  William  Ihrig,  for  inspection 
of  certain  records  of  this  department,  was  referred  to  the 
Corporation  Counsel  on  November  2. 
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For  any  further  information  in  relation  to  this  subject 
you  should  apply  to  Hon.  Lamar  Hardy,  15th  floor  of 
this  building. 

Respectfully, 
Wm.  Wiluams, 
Commissioner. 


Exhibit  E 

November  15, 1917. 

Hon.  Lamar  Hardy, 
Corporation  Counsel, 
Municipal  Building, 
New  York  City. 
Dear  Sir: 

On  November  2,  1917,  in  behalf  of  our  client,  Mr. 
William  G.  Ihrig,  a  taxpayer  of  this  City,  we  presented 
to  the  Commissioner  of  Water  Supply,  Gas  &  Electricity, 
a  demand  for  an  inspection  of  certain  records  of  his  De- 
partment, relating  to  an  explosion  and  bursting  of  a 
watermain  in  Lafayette  Street  on  June  21,  1917,  to  the 
effect  that  our  demand  was  referred  to  you  for  appro- 
priate action.  Not  having  heard  from  the  Commissioner 
of  Water  Supply,  Gas  &  Electricity  any  further,  we  wrote 
him  imder  date  of  November  14th,  asking  for  a  reply  to 
our  demand,  and  stating  that  unless  such  a  reply  was 
forthcoming  by  the  end  of  this  week  we  would  deem  that 
cur  demand  has  been  refused  and  proceed  accordingly. 
In  reply  we  received  a  letter  from  the  Commissioner 
dated  November  14th,  1917,  stating  that  our  demand  was 
referred  to  you  on  November  2d,  and  that  for  any  fur- 
ther information  in  relation  to  this  subject  we  should 
apply  to  you. 

We  are,  therefore,  writing  you  to  inquire  whether  oiu- 
demand  will  be  complied  with.  Unless  a  favorable  reply 
is  received  by  the  end  of  this  week  we  shall  proceed  to 
enforce  our  rights  under  the  law. 
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In  this  connection  we  desire  to  call  your  attention  to 
§  51  of  the  General  Municipal  Law,  as  well  as  to  the 
provisions  of  the  New  York  City  Charter  and  the  de- 
cision of  the  Court  of  Appeals  in  Matter  of  Egan,  205 
N.  Y.  147,  which  in  our  opinion  absolutely  establishes 
our  client's  right  to  the  mspection  which  he  demands. 

Yours  very  truly, 

WiNDELS  &  HOLTZOFF. 

(In  addition  to  the  above  papers  there  were  also  read 
on  the  m6tion  two  aflSdavits  by  the  petitioner's  attorney 
which  omitting  the  titles  and  formal  parts  were  as  fol- 
lows) : 


ss. 


State  of  New  York, 
County  of  New  York. 

Paul  Windels,  being  duly  sworn,  deposes  and  says: 

I.  He  is  an  attorney  and  counselor  at  law,  and  a 
member  of  the  firm  of  Windels  &  Holtzoff,  the  attorneys 
for  the  petitioner  herein. 

II.  He  has  read  Paragraph  VI  of  the  petition  of 
William  G.  Ihrig  herein,  verified  on  the  19th  day  of  No- 
vember, 1917,  and  the  allegations  thereof  are  true  of  his 
own  knowledge. 

Paul  Windels. 

Sworn  to  before  me,  etc. 


ss.: 


State  of  New  York, 
County  of  New  York. 

Alexander  Holtzoff,  being  duly  sworn,  deposes  and 
says: 

I.  He  is  an  attorney  and  counselor  at  law,  and  a  mem- 
ber of  the  firm  of  Windels  &  Holtzoff,  the  attorneys  for 
the  petitioner  herein. 

II.  He  has  read  Paragraph  VI  of  the  petition  of  William 
G.  Ihrig  herein,  verified  on  the  19th  day  of  November, 
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1917^  and  the  ail^ations  thereof  are  true  of  his  own 
knowledge. 

Alexander  Holtzoff. 
Sworn  to  before  me,  etc. 

(The  defendant  corporation  submitted  three  affidavits 
in  opposition  which  omitting  titles  and  the  formal  were 
as  follows): 

New  York  Supreme  Court,  New  York  Coimty. 


In  the  Matter 
of 

The  Application  of  William  G. 
Ihrig  for  a  writ  of  mandamus 
directed  to  William  Williams, 
as  Commissioner  of  Water 
Supply,  Gas  &  Electricity  of 
the  City  of  New  York. 


DO*  • 


State  of  New  York, 
County  of  New  York. 

George  M.  Curtis,  being  duly  sworn,  says: 

I  am  an  Assistant  Corporation  Counsel  of  the  City 
of  New  York,  and  as  such  have  had  charge  of  the  division 
for  tort  litigation  in  the  office  of  the  Corporation  Coiinsel 
for  some  years  past. 

On  November  20,  1917,  William  G.  Ihrig,  the  peti- 
tioner herein,  commenced  an  action  against  the  City  of 
New  York  to  recover  $1,401.78  damages  for  alleged 
n^ligence  of  the  defendant  in  the  construction  of  a  water- 
main  in  Lafayette  Street,  in  the  Borough  of  Maiihattan, 
CSty  of  New  Xork. 

The  reports,  records  and  documents  which  are  sought 
to  be  examined  pursuant  to  the  request  contained  in  the 
petition  of  the  plaintiff  in  this  proceeding,  are  reports 
made  by  investigators  in  the  Department  of  Water 
Supply,  Gas  &  Electricity  with  reference  to  the  subject- 
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matter  of  the  action  brought  by  William  G.  Ihrig  s^gainst 
the  City  of  New  York. 

Prior  to  the  commencement  of  the  action  all  the  papers 
were  transferred  from  the  Department  of  Water  Supply, 
Gas  &  Electricity  to  the  Law  Department  and  are  now 
in  possession  of  the  Corporation  Counsel  for  the  purpose 
of  defending  the  pending  action. 

Upon  information  and  belief  the  plaintiff  in  said  action 
is  seeking  an  inspection  by  this  proceeding  for  the  pur- 
pose of  ascertaining  the  nature  of  the  evidence  which 
may  be  presented  on  behalf  of  the  defendant  when  his 
case  comes  to  trial. 

The  papers  in  the  action  sought  to  be  examined  now 
being  in  possession  of  the  Law  Department  of  the  City 
of  New  York  and  being  a  part  of  the  records  of  the  Law 
Department  of  the  City  of  New  York,  it  is  urged  that 
they  are  not  subject  to  examination  pursuant  to  §§  1545 
and  1546  of  the  Greater  New  York  Charter. 

Wherefore,  it  is  asked  that  the  motion  be  denied. 

Geo.  M.  Curtis. 

Sworn  to  before  me,  etc. 


ss.: 


State  of  New  York, 
Coimty  of  New  York. 

William  R.  White,  being  duly  sworn,  says:  That  he  is 
the  Chief  Examiner  of  the  Law  Department  of  the  City 
of  New  York  and  in  charge  of  the  investigation  of  claims 
for  said  department;  that  the  papers  sought  to  be  exam- 
ined in  this  proceeding  are  now  and  have  been  for  some 
time  past  in  the  possession  of  deponent  for  use  in  the 
preparation  of  the  defense  of  the  City  of  New  York  to 
the  action  brought  by  William  G.  Ihrig. 

WiLUAM  R.  Whitb. 

Sworn  to  before  me,  etc. 
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ss.: 


State  of  New  York, 
County  of  New  York. 

Thomas  M.  Murphy,  being  duly  sworn,  says :  That  he 
is  the  Chief  Clerk  in  the  office  of  the  Commissioner  of 
Water  Supply,  Gas  &  Electricity  of  the  City  of  New 
York;  that  he  has  read  the  petition  on  which  this  applica- 
tion is  based  and  also  the  demand  made  by  petitioner 
for  an  inspection  of  the  records  of  the  Department  of 
Water  Supply,  Gas  &  Electricity. 

That  heretofore  and  prior  to  the  institution  of  the 
action  by  William  G.  Ihrig  against  the  City  of  New  York 
and  before  the  commencement  of  this  proceeding  all  the 
papers  on  file  in  the  office  of  the  Department  of  Water 
Supply,  Gas  &  Electricity  were  transferred  to  the  Law 
Department  of  the  City  of  New  York  and  are  now  part 
of  the  records  of  the  Corporation  Counsel's  office. 

Thomas  M.  Murfht. 

Sworn  to  before  me,  etc. 


The  following  was  the  opinion  of  the  Justice  at  Special 
Term: 

GliX^ERICH,  J.: 

Matter  of  Ihrig  (Williams) — ^The  petitioner  seeks  a 
writ  of  mandamus  for  an  inspection  of  the  reports  of 
engineers  and  of  other  reports,  records,  papers  and  docu^ 
ments  on  file  in  the  office  of  the  Commissioner  of  Water 
Supply,  Gas  &  Electricity,  relating  to  the  explosion 
and  bursting  of  a  watermain  which  took  place  in  Lafay- 
ette Street,  in  the  Borough  of  Manhattan,  City  of 
New  York,  on  the  21st  day  of  June,  1917,  in  front  of  the 
petitioner's  premises  and  which  flooded  the  basement 
of  those  premises  and  caused  damage  for  which  it  appears, 
by  opposing  affidavit,  the  petitioner  has  commenced  an 
action  ag£unst  the  City  of  New  York  on  the  ground  of  the 
City's  neghgence  m  the  construction  of  the  watermam 
referred  to.     It  further  appears  from  the  opposing  affi- 
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davits  that  the  papers  which  are  sought  to  be  examined 
are  reports  made  by  investigators  in  the  Department  of 
Water  Supply,  Gas  &  Electricity  with  reference  to  the 
subject-matter  of  the  action  brought  by  the  petitioner 
against  the  City,  and  that  prior  to  the  commencement 
of  the  action  all  the  papers  were  transferred  from  the 
Department  of  Water  Supply,  Gas  &  Electricity  to  the 
Law  Department,  and  are  now  in  possession  of  the  Coi^ 
poration  Counsel  for  the  purpose  of  defending  the  pending 
action.  In  support  of  the  petition,  §  51  of  the  General 
Municipal  Law,  which  provides,  among  other  things,  as 
follows:  ''All  books  of  minutes,  entry  or  account,  and 
the  books,  bills,  vouchers,  checks,  contracts  or  other 
papers  connected  with  or  used  or  filed  in  the  office  of, 
or  with  any  officer,  board  or  commission  acting  for  or 
on  behalf  of  any  county,  town,  village  or  municipal 
corporation  in  this  State  are  hereby  declared  to  be  pubUc 
records,  and  shall  be  open,  subject  to  reasonable  regula- 
tions to  be  prescribed  by  the  officer  having  the  custody 
thereof,  to  the  inspection  of  any  taxpayer,"  and  §  1545 
of  the  Greater  New  York  Charter,  which  in  part  provides 
as  follows:  ''All  books,  accoimts  and  papers  in  any 
department  or  bureau  thereof,  except  the  police  and  law 
departments,  shall  at  all  times  be  open  to  the  inspection 
of  any  taxpayer,  subject  to  any  reasonable  rules  and  reg- 
ulations in  regard  to  the  time  and  manner  of  such  inspec- 
tion as  such  department,  bureau  or  officer  may  make  in 
r^ard  to  the  same,  in  order  to  secure  the  safety  of  such 
books,  accounts  and  papers,  and  the  proper  use  of  them 
by  the  department,  bureau  or  officer.  In  case  such  in- 
spection shall  be  refused,  such  taxpayer,  on  his  sworn 
petition,  describing  the  particular  book,  account  or  paper 
that  he  desires  to  inspect,  may,  upon  notice  of  not  less 
than  one  day  to  such  department,  bureau  or  office, 
apply  to  any  Justice  of  the  Supreme  Coiut  for  an  order 
that  he  be  allowed  to  make  such  inspection  as  such 
Justice  shall  by  his  order  authorize,  and  such  order 
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shall  specify  the  time  and  manner  of  such  inspection" — 
are  relied  upon.    It  will  be  observed  that  these  two  sec- 
tions are  nor  identical^  and  that  §  1545  excepts  books, 
accounts  and  papers  in  the  police  and  law  departments. 
Probably  it  would  need  no  authority  for  the  proposition 
that  where  the  terms  of  the  general  statute  and  special 
statute  are  not  the  same,  the  terms  of  the  special  statute 
would  control  on  the  theory  that  such  was  the  legislative 
intent  in  making  special  provisions  for  some  particular 
municipality.   In  Matter  of  Egan,  205  N.  Y.,  147,  at  p.  156, 
the  Court  of  Appeals  seemed  to  recognize  that  the  pro- 
visions of  the  special  statute  must  be  observed.    Now, 
in  this  case,  as  the  papers  sought  to  be  inspected  are  in 
the  law  department  and  properly  there,  it  would  seem 
that  §  1545,  by  its  own  provisions,  defeats  the  petitioner's 
claim.    Furthermore,  the  language  used  in  People  ex  rel. 
Woodia  V.  Fosdick,  141  App.  Div.  450,  at  p.  453;  126 
Supp.  252,  seems  appropriate  in  this  case,  namely:    ''The 
section  specifically  describes  what  a  taxpayer  is  entitled  to 
inspect  and  have  copies  of.    They  are  the  'books,  accoimts 
and  papers  in  any  department  or  bureau  thereof,'  except 
the  police  and  law  departments.     These  words  clearly 
refer  to  the  books,  accounts  and  papers  showing  the 
transactions  of  the  department  or  bureau,  but  not  to  the 
information,  whether  reduced  to  written  form  or  not, 
upon  which  the  head  of  the  department  or  bureau  reUed 
in  determining  upon  a  course  of  action."    In  the  present 
instance,  it  appears  that  the  reports,  records  and  doc- 
uments which  are  sought  to  be  examined  are  reports 
made  by  investigators  with  reference  to  the  subject- 
matter  of  the  action  brought  by  the  petitioner.    Within 
the  language  above  quoted,  I  do  not  think  the  papers 
to  which  this  application  is  directed  are  of  the  character 
described  and  intended  by  the  statute.    The  motion  is, 
therefore,  denied,  with  $10  costs. 
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Simon  H.  Mters  and  Winfield  S.  Lefler,  Appellants, 
V.  Katherine  Batcheller,  Respondent 

Van  Voast  &  Leonard,  Incorporated,  Appellant 

(177  App.  Div.  47;  163  Supp.  688) 

Interpleader;  two  brokers  claiming  commission  for  the  sale  to  ^e 
same  person  of  one  piece  of  real  property 

1.  Where  two  brokers  sue  the  same  person  for  bringing  about 
the  sale  of  specific  real  property,  both  claiming  to  have  made 
the  sale  to  the  same  person,  and  neither  broker  alleging  that 
the  owner  has  broken  the  contract  with  him  whereby  he  was 
employed  to  make  the  sale,  the  owner  is  entitled  to  an  order 
interpleading  the  two  brokers,  upon  depositing  the  amount  of 
the  conunission  in  court,  and  to  an  injunction  against  both 
brokers  restraining  them  from  making  any  fiuther  claun 
against  such  owner.^ 

Appeal  by  the  plaintiffs,  Simon  H.  Myers  and  another, 
and  by  Van  Voast  and  Leonard,  Incorporated,  from  an 
order  of  the  Supreme  Court,  made  at  the  Montgomery 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
coimty  of  Saratoga  on  the  8th  day  of  December,  1916, 
granting  respondent's  motion  to  interplead  the  appellant, 
Van  Voast  and  Leonard,  Incorporated,  as  a  party  defend- 
ant. 

Affirmed. 

Leary  &  FuUerUm  {Edward  H.  GHlhouse  of  counsel), 
for  the  plaintiffs,  appellants. 


^  See  the  following  forms  from  this  case  at  the  pages  indicated: 
Order  of  Interpleader,  p.  72;  Notice  of  Motion,  p.  74;  Affidavits 

and  Ck)mplaints  in  two  actions  against  the  defendant,  b^inning 

p.  75;  Opinion  of  the  Court  at  Special  Term,  p.  83. 
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Butter,  Kilmer  &  Corbin  {Walter  P.  Butter  and  Harold 
H.  Corbin  of  counsel),  for  the  appellant,  Van  Voast  and 
Leonard,  Incorporated. 

Charles  C.  Lester y  for  the  respondent. 

Cochrane,  J.: 

The  plamtififs  bnng  this  action  for  commissions  on  the 
sale  of  real  estate  by  the  defendant,  claiming  to  have 
procured  the  purchaser  and  to  have  efiPected  such  sale. 
After  the  commencement  of  the  action  Van  Voast  and 
Leonard,  Incorporated,  instituted  an  action  against  the 
defendant  to  recover  the  same  commissions  on  the  sale 
of  the  same  property,  allying  in  its  complaint  that  it 
^'performed  certain  services  for  the  defendant  in  effecting 
the  sale  of  her  real  estate."  If  there  is  any  ambiguity 
in  the  meaning  of  this  allegation  the  affidavits  used  on 
the  motion  make  the  purpose  of  each  action  entirely 
plain.  Van  Voast  and  Leonard,  Incorporated,  submitted 
an  affidavit  on  the  motion  in  which  it  set  forth  the  terms 
of  its  agreement  with  defendant  and  its  claim  as  follows: 
"That  in  the  fore  part  of  September,  1916,  deponent 
representing  said  Van  Voast  and  Leonard,  Incorporated, 
introduced  himself  to  the  defendant,  and,  among  other 
things,  asked  her  if  she  would  allow  him  to  negotiate  the 
sale  of  her  property.  No.  20  Circular  Street  in  Saratoga 
Springs,  N.  Y.,  at  the  usual  conmiissions,  to  which  she 
replied  in  the  affirmative.  That  the  defendant  stated 
to  deponent  that  she  had  already  talked  with  Mr.  Myers 
regarding  the  sale  of  the  property  and  that  she  might 
have  to  pay  a  commission  to  Myers  also;  that  deponent 
told  her  that  it  would  depend  entirely  upon  what  Mr. 
Myers  had  done,  and  what  her  agreement  was  with  him; 
that  the  defendant  replied,  in  substance,  that  she  was  so 
anxious  to  sell  that  she  wished  deponent  would  go  ahead 
and  bring  about  the  sale  as  speedily  as  possible.  That 
thereupon  the  deponent  brought  the  parties  together, 
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showed  the  property,  conducted  the  n^otiations,  and 
brought  about  the  sale;  that  at  all  times  the  defendant 
was  cognizant  of  deponent's  acts,  and  confirmed  them." 
There  is  no  room  for  controversy  as  to  the  nature  of  the 
contract  constituting  the  basis  of  both  actions.  The 
pleadings  and  affidavits  used  on  the  motion  conclusively 
establish  that  in  both  actions  a  claim  is  being  made  for 
having  accomplished  the  same  result,  viz.,  procuring  the 
purchaser  and  efifecting  the  sale  of  the  same  real  estate 
and  having  consequently  earned  the  same  commission 
on  such  sale.  Manifestly  the  claim  in  both  actions  should 
not  prevail  and  the  real  controversy  is  between  rival 
claimants  for  the  same  commissions.  The  defendant 
admits  her  liability  to  one  of  the  rival  claimants,  but  not 
knowing  which  should  prevail  offers  to  pay  the  money 
into  court  and  asks  that  Van  Voast  and  Leonard,  In- 
corporated, the  plaintiff  in  the  other  action,  be  interpleaded 
as  a  defendant  herein  in  order  that  the  two  claimants 
may  as  between  themselves  have  it  determined  which 
is  entitled  to  the  commissions  which  she  admits  she  owes 
to  either  one  or  the  other.  Such  an  order  of  interpleader 
has  been  made,  and  from  it  the  present  appeal  has  been 
taken. 

Whatever  the  rule  may  have  been  formerly,  the  most 
recent  authorities  are  to  the  effect  that  where  two  brok- 
ers have  been  employed  under  separate  agreements,  as 
is  the  case  here,  and  both  claim  the  same  commissions, 
the  rival  claimants  may  be  interpleaded  to  Utigate  the 
issues  between  themselves.  DardonviUe  v.  Smith,  133 
App.  Div.  234;  117  Supp.  216;  Trembley  v.  MarahaU, 
118  App.  Div.  839;  103  Supp.  680. 

The  defendant  of  course  could  contract  in  such  a  way 
as  to  make  herself  liable  to  both  brokers,  but  there  is  no 
suggestion  in  the  papers  before  us  that  she  has  done  so. 
Separate  contracts  were  made,  but  each  was  the  usual 
contract  in  such  cases  whereby  the  broker  simply  under- 
took to  procure  a  purchaser  and  effect  a  sale,  and  only 
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on  doing  so  does  the  right  to  commissions  arise.  The 
transaction  is  a  very  common  one,  and  as  said  in  Dardonr 
mile  V.  Smith,  supra:  '*One  only  could  have  procured  the 
purchaser  and  been  the  procuring  cause  of  the  sale." 
If  there  was  an}rthing  in  either  one  of  the  contracts  of  an 
unusual  nature  or  such  as  to  give  both  claimants  a  right 
to  commissions  it  was  incumbent  on  them  to  show  such 
fact.  But  it  is  impossible  to  spell  out  of  the  affidavits 
or  to  surmise  anything  which  lends  color  to  the  claim 
that  both  of  these  rival  brokers  can  recover  separate 
commissions.  The  fact  that  the  defendant  intimated 
the  possibility  of  a  double  liability  is  of  no  consequence. 
Such  liability  cannot  be  predicated  on  her  ignorance 
of  the  law. 

It  is  also  true  that  a  person  having  employed  one 
broker  cannot  improperly  and  contrary  to  the  terms  of 
his  contract  terminate  the  same  or  take  the  sale  out  of 
the  hands  of  such  broker.  But  in  this  case  there  is  no 
claim  of  that  kind  against  the  defendant.  That  would 
be  a  cause  of  action  for  a  breach  of  contract  and 
the  complaint  should  have  allied  a  broken  contract 
against  the  defendant,  whereas  the  complaint  in  both 
actions  against  her  allies  a  cause  of  action  for  consum- 
mating and  completing  the  contract  which  in  each 
action  it  is  allied  was  made  with  the  defendant  and 
carried  through  to  a  successful  sale  of  property.  It  is 
to  be  observed,  however,  that  the  ordinwy  broker's  con- 
tract, unless  such  broker  has  the  exclusive  agency  to 
sell,  does  not  prevent  the  owner  from  selling  the  property 
himself  by  his  own  exertions  independently  of  the  broker 
or  of  employing  another  broker  to  accomplish  the  same 
result.  Wylie  v.  Marine  National  Bank,  61  N.  Y.  415, 
McClave  v.  Paine,  49  N.  Y.  561;  Briggs  v.  Rowe,  4  Keyes; 
424. 

The  principal  contention  of  the  appellants,  as  I  gather 
it,  is  that  the  activities  and  efforts  of  both  claimants  may 
have  contributed  to  the  sale,  and  that  if  without  the 
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efforts  of  either  claimant  the  sale  would  not  have  been 
effected  such  claimant  is  entitled  to  commissionSi  and 
that  on  such  theory  both  claimants  having  contributed 
to  the  result  may  recover  commissions.  Such  contention 
is  based  on  a  misconception  of  the  law.  The  ordinary 
brokerage  contract  for  the  sale  of  real  estate  is  in  a  certain 
sense  sui  generis.  Where  such  brokers  have  each  con- 
tributed something  to  the  consummation  of  a  sale  of  real 
estate  that  one  only  is  entitled  to  a  commission  whose 
services  were  the  predominating  efficient  cause  of  brin^ 
about  the  sale,  imless  there  is  a  special  contract  giving 
more  than  one  broker  the  right  to  a  commission.  19  Cyc. 
260;  4  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  983;  Smith  v. 
McGovem,  65  N.  Y.  574;  Svssdorff  v.  Schmidt,  55  N.  Y. 
319;  McChskey  v.  Thompson,  26  Misc.  735;  Winans  v. 
Jacques,  10  Daly,  487;  DardonviUe  v.  Smith,  133  App. 
Div.  234;  117  Supp.  216. 

A  very  clear  and  comprehensive  exposition  of  the  law, 
which  seems  to  be  a  complete  answer  to  the  contention 
of  the  appellants,  is  found  in  the  case  of  Whitcomb  v. 
Bacon,  170  Mass.  479,  as  follows:  *' Where  several 
brokers  have  each  endeavored  to  bring  about  a  sale  which 
finally  is  consummated,  it  may  happen  that  each  has 
contributed  something  without  which  the  result  would 
not  have  been  reached.  One  may  have  found  the  cus- 
tomer who  otherwise  woidd  not  have  been  found,  and 
yet  the  customer  may  refuse  to  conclude  the  bargain 
through  his  agency;  and  another  broker  may  succeed 
where  the  first  has  failed.  In  such  a  case,  in  the  absence 
of  any  express  contract,  that  one  only  is  entitled  to  a 
commission  who  can  show  that  his  services  were  the 
really  effective  means  of  bringing  about  the  sale,  or,  to 
use  the  language  of  Phillips,  the  predominating  efficient 
cause.  The  instructions  of  the  learned  judge  to  the  jiuy 
laid  special  stress  on  the  inquiry  whether  the  sale  would 
have  been  made  but  for  the  efforts  of  the  plaintiffs. 

"...  This  rule,  as  it  seems  to  us,  would  allow  two  bro- 
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keis  to  recover  commissions  upon  the  same  sale.  There 
might  be  another  broker  whose  services  were  equally  meri- 
torious and  essential  in  producing  the  result.  But  in  such 
a  case  it  is  not  enough  to  show  that  one  of  several  causes 
stood  in  such  a  relation  to  the  result  that  without  it  the 
result  would  not  have  happened,  and  that  it  was  one  cause, 
among  others,  which  assisted  or  contributed  in  producing 
it.  It  becomes  necessary  to  make  a  discrimination  be- 
tween the  causes,  and  to  ascertain  which  is  the  particular 
cause  which  can  be  called  the  efficient  or  effective  one." 

Inasmuch  as  imder  the  facts  disclosed  there  should 
be  but  one  recovery  against  the  defendant,  it  is  entirely 
obvious  that  she  should  not  be  placed  in  jeopardy  of  a 
double  recovery.  Such  a  result  would  be  imseemly  in  the 
administration  of  the  law  and  shocking  to  our  sense  of 
justice.  But  such  a  result  is  quite  possible  unless  this 
order  of  interpleader  is  sustained. 

The  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Order  unanimously  affirmed,  with  ten  dollars  costs 
and  disbursements. 
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Form  No.  8 

Order;  Interpleader;  Two  Brokers  Claimiiig  Commissioii  for  the 
Sale  to  the  Same  Person  of  One  Piece  of  Real  Property  ^ 

At  a  Special  Term  of  the  Supreme 
Court  held  in  and  for  the  State  of 
New  York  at  the  Supreme  Court 
Chambers  in  the  City  of  Amster- 
dam on  the  25th  day  of  November, 
1916. 

Present,  Hon.  Henry  V.  Borst,  Justice. 


Simon  H.  Myers  and  Winfield 
S.  Lefler, 

Plaintiffs, 
against 
Katherine  Batcheller, 

Defendant. 


On  reading  and  filing  the  notice  of  motion  in  the  above 
action  for  an  order  to  substitute  Van  Voast  &  Leonard, 
a  corporation,  in  the  place  of  the  defendant  in  the  above 
entitled  action  and  to  discharge  the  defendant  from 
liability  either  to  the  plaintiffs  or  said  Van  Voast  & 
Leonard  on  her  pa}dng  into  Court  the  sum  of  Three  Hun- 
dred Ninety  Dollars,  with  interest  from  September  5, 
1916,  or  for  such  other,  further  and  different  ord^  as  may 
be  just  and  the  nature  of  the  case  might  require,  and  the 
affidavits  of  the  defendant  and  her  attorney  sworn  to  on 
the  14th  day  of  November,  1916,  and  due  proof  of  the 
service  of  said  notice  of  motion  and  affidavits  on  the 
plaintiffs  and  on  Van  Voast  &  Leonard;  on  the  answering 
affidavit  of  Harry  W.  Leonard,  sworn  to  the  21st  day  of 

1  From  Myers  v.  Batcheller,  see  ante,  pa^e  66. 
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November^  1916,  and  the  complaint  in  the  action  brought 
by  Van  Voast  &  Leonard  against  said  defendant  annexed 
to  the  affidavit  last  mentioned,  and  the  affidavit  of  the 
defendant  in  reply,  sworn  to  the  22d  of  November,  1916, 
and  the  other  papers  and  proceedings  herein;  and  after 
hearing  Charles  C.  Lester  of  coxmsel  for  the  defendant, 
Messrs.  Leary  &  FuUerton  of  coimsel  for  the  plaintiffs,  and 
Messrs  Butler,  Kilmer  &  Corbin  of  counsel  for  Van 
Voast  &  Leonard. 

Ordered  that  on  payment  by  the  defendant,  Eatherine 
Batcheller,  to  the  County  Treasurer  of  Saratoga  County 
of  the  amount  claimed  in  the  complaint,  to-wit :  $390  and 
interest  thereon  from  the  5th  day  of  September,  1916, 
within  ten  da3rs  from  the  entry  and  service  of  this  order, 
the  said  Van  Voast  &  Leonard  be  interpleaded  and  sub- 
stituted as  party  defendant  in  this  action  in  place  of 
Eatherine  Batcheller  and  that  the  summons  and  com- 
plaint herein  be  amended  accordingly  and  that  thereupon 
said  Eatherine  Batcheller  be  discharged  from  liability 
either  to  said  Simon  H.  Meyers  and  Wlnfield  S.  Lefler, 
the  plaintiffs,  on  account  of  said  actions  or  to  said  Van 
Voast  &  Leonard  and  that  said  action  brought  in  this 
court  by  Van  Voast  &  Leonard  against  this  defendant 
stand  discontinued. 

That  said  contesting  parties,  the  plaintiffs  herein  and 
said  Van  Voast  and  Leonard,  Inc.,  interplead  between 
themselves  as  to  their  respective  claims  or  rights  in  said 
fund  and  that  said  proceedings  be  had  thereupon  as  are 
required  and  provided  for  by  the  usual  practice  of  this 
court,  and  that  either  of  them  have  leave  to  apply  on  the 
usual  notice  for  the  further  order  of  the  court  in  this 
behalf. 

HeNBT  V.  BORST, 

J.  S.  C 
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Fonn  No.  4 

Notice  of  Motion;  Interpleader;  Two  Brokers  Claiming  Commission 
for  the  Sale  to  the  Same  Person  of  One  Piece  of  Real  Property  ^ 

Supreme  Court,  Saratoga  County. 

Simon  H.  Myers  and  Winfield 
S.  Lefler, 

Pliuntiffs, 
against 
Eatherine  Batcheller, 

Defendant. 

Please  Take  Notice,  that  upon  the  affidavits  of  Kath- 
erine  Batcheller  and  Charles  C.  Lester,  with  copies  of 
which  you  are  herewith  served,  and  upon  the  complaint 
in  the  above  entitled  action  and  the  other  papers  and 
proceedings  therein,  a  motion  will  be  made  at  the  next 
special  term  of  this  Court  to  be  held  at  the  Supreme 
Court  Chambers  in  the  City  of  Amsterdam  on  the  25th 
day  of  November,  1916,  for  an  order  to  substitute  Van 
Voast  &  Leonard,  a  corporation  organized  and  incorpo- 
rated under  the  laws  of  the  State  of  New  York,  in  the 
place  of  defendant  in  said  action  and  to  discharge  the 
defendant,  E[atherine  Batcheller,  from  liability  either  to 
the  plaintiffs  or  said  Van  Voast  &  Leonard,  on  her  paying 
into  Court  the  sum  of  Three  Hundred  and  Ninety  ($390) 
Dollars,  with  interest  from  September  5,  1916;  or  for 
such  other,  further  and  different  order  as  may  be  just  and 
the  natiu^  of  the  case  may  require. 


^  From  Myers  v.  BcUcheUer,  see  ante,  page  66. 
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Answermg  affidavits  must  be  served  five  days  before 
the  return  day. 

Yours,  etc., 
Charles  C.  Lester, 
Attorney  for  Defendant^ 

360  Broadway, 
Saratoga  Springs,  N.  Y. 
To  Messrs.  Leary  &  PuUerton, 

Attorneys  for  Plaintiffs;  and 
To  Van  Voast  &  Leonard. 


Form  No.  6 


ss.: 


Affidavit;  Interpleader;  Two  Brokers  Claiming  Commission  for  the 
Sale  to  the  Same  Person  of  One  Piece  of  Real  Property 

(Title  same  as  in  preceding  form.) 

State  of  New  York, 
County  of  Saratoga. 

Eatherine  Batcheller,  being  duly  sworn,  saith  that  she 
is  the  defendant  in  the  above  entitled  action;  that  said 
action  was  commenced  by  the  service  of  the  summons 
upon  deponent  on  or  about  the  5th  day  of  October,  1916, 
and  that  thereafter  she  appeared  in  said  action  by  Charles 
C.  Lester,  her  attorney,  and  demanded  a  copy  of  the 
complaint  which  was  served  upon  her  attorney  on  the 
8th  day  of  November,  inst. 

Deponent  further  saith  that  this  action  was  brought 
by  the  plaintiffs,  who  are  real  estate  brokers  doing  busi- 
ness at  Saratoga  Springs  in  said  county,  to  recover  the 
sum  of  Three  Hundred  and  Ninety  ($390)  Dollars,  which 
they  claim  to  be  due  to  them  from  deponent  for  commis- 
sions for  the  sale  of  the  residence  of  deponent,  consisting 
of  a  certain  lot  or  parcel  of  land  with  the  buildings  thereon, 
situated  on  the  west  side  of  Circular  street  and  known 
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as  No.  20  Circular  Street  in  said  city;  and  it  is  alleged  in 
said  complaint,  among  other  things,  that  the  plaintiffs 
procured  a  purchaser  for  said  property,  to  whom  said 
property  was  sold  for  the  sum  of  $13,000.00  on  or  about 
September  8,  1916. 

Deponent  further  salth  that  said  property  was  in  fact 
sold  to  D.  Walter  Mabee  and  Edna  L.  Mabee  on  or  about 
the  5th  day  of  September,  1916,  for  the  sum  of  $13,000, 
but  that  Van  Voast  &  Leonard,  who  are  also  real  estate 
brokers  carrying  on  business  in  the  said  city  of  Saratoga 
Springs,  claim  to  have  procured  the  purchaser  and  to 
have  effected  the  sale  of  said  property  and  claim  to  be 
entitled  to  the  said  amount,  to-wit,  the  smn  of  Three 
Hundred  and  Ninety  Dollars,  for  the  commissions  upon 
such  sale  and  have  demanded  payment  of  said  amotmt 
to  them;  that  the  said  Van  Voast  &  Leonard  is  a  corpora- 
tion, duly  incorporated  under  the  laws  of  the  State  of 
New  York,  and  is  not  a  party  to  this  action;  that  deponent 
is  imable  to  tell  who  procured  the  purchaser  or  by  whom 
the  said  sale  of  said  premises  was  effected,  whether  by 
the  plaintiffs  or  by  the  said  Van  Voast  &  Leonard,  can- 
not determine  that  fact  or  decide  that  question  without 
hazard  to  herself  and  deponent  desires  to  pay  into  Court 
the  said  sum  of  Three  Hundred  and  Ninety  Dollars, 
with  interest  from  the  5th  day  of  September,  1916,  de- 
manded by  plaintiffs  and  to  have  the  said  Van  Voast  & 
Leonard  substituted  as  defendant  in  her  place  and  to  be 
discharged  from  liability  to  the  pliuntiffs  or  said  Van 
Voast  &  Leonard. 

Katherine  Batcheller. 

Sworn  to,  etc. 
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(Sttpporting  affidavit  to  go  with  preceding  fonn) 

(Title  same  as  preceding  form.) 

State  of  New  York,  1 
County  of  Saratoga.) 

Charles  C.  Lester,  being  duly  sworn,  saith  that  he  is 
the  attorney  for  the  defendant,  Batcheller,  in  the  above 
entitled  action;  that  he  has  read  the  foregoing  affidavit 
of  the  said  defendant  and  that  the  statements  of  fact 
contained  therein  are  true  so  far  as  they  are  within  the 
knowledge  of  deponent;  that  dei>onent  is  well  acquainted 
with  Harry  W.  Leonard,  one  of  the  officers  of  Van  Voast 
&  Leonard;  that  shortly  after  the  sale  of  the  property 
mentioned  in  the  complaint  and  in  the  affidavit  of  Eath- 
erine  Batcheller,  the  said  Leonard  called  upon  deponent 
and  informed  him  that  his  corporation  effected  the  sale 
of  defendant's  premises  mentioned  in  the  complaint  and 
was  entitled  to  be  paid  the  commissions  therefor;  that  he 
personally  took  the  purchasers  to  the  property  and  ex- 
hibited it  to  them  and  effected  the  sale  of  said  property 
to  them  and  that  the  above  named  plaintiffs  did  not 
procure  the  purchaser  nor  effect  said  sale  but,  on  the 
contrary,  that  the  purchaser  was  procured  and  all  the 
negotiations  leading  up  to  the  purchase  of  said  premises 
were  carried  on  throu^  Van  Voast  &  Leonard;  that 
since  said  interview  and  since  the  commencement  of  this 
action  the  said  Van  Voast  &  Leonard  have  demanded 
payment  of  the  commission  for  the  sale  of  said  property 
from  the  said  Batcheller  and,  as  deponent  is  informed 
and  believes,  continue  to  claim  that  the  payment  of  said 
conmiissbns  should  be  made  to  them;  that  deponent  on 
behalf  of  the  defendant  offered  to  pay  said  conmiissions 
to  the  plaintiffs  if  they  would  proc\ire  a  release  of  the 
defendant  from  the  said  claim  of  Van  Voast  &  Leonard, 
but  the  plaintiff's  attorneys  replied  to  deponent  that 
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they  were  not  in  a  position  to  get  any  release  from  said 
Van  Voast  &  Leonard  of  any  claim  that  they  might 
have. 

Charles  C.  Lester. 
Sworn  to,  etc. 

(The   corporation  to  be  interpleaded   submitted  the  following 

affidavit,  in  opposition  to  the  motion) 

(Title  same  as  two  preceding  affidavits.) 

State  of  New  York,  1 
Coimty  of  Saratoga.} 

Harry  W.  Leonard,  being  duly  sworn,  says  that  Van 
Voast  and  Leonard,  Lxcorporated,  is  a  domestic  corpo- 
ration engaged  as  a  real  estate  and  insurance  broker,  and 
that  deponent  is  the  manager  of  the  Saratoga  office. 

That  in  the  fore  part  of  September,  1916,  deponent 
representing  said  Van  Voast  and  Leonard,  Licorporated, 
introduced  himself  to  the  defendant,  and,  among  other 
things,  asked  her  if  she  would  allow  him  to  negotiate  the 
sale  of  her  property.  No.  20  Circular  Street  in  Saratoga 
Springs,  N.  Y.,  at  the  usual  commissions,  to  which  she 
replied  in  the  affirmative. 

That  the  defendant  stated  to  deponent  that  she  had 
already  talked  with  Mr.  Myers  regarding  the  sale  of  the 
property  and  that  she  might  have  to  pay  a  commission 
to  Myers  also;  that  deponent  told  her  that  it  would  de- 
pend entirely  upon  what  Mr.  Myers  had  done,  and  what 
her  agreement  was  with  him;  that  the  defendant  replied, 
in  substance,  that  she  was  so  anxious  to  sell  that  she 
wished  deponent  would  go  ahead  and  bring  about  the 
sale  as  speedily  as  possible. 

That  thereupon  the  deponent  brought  the  parties 
together,  showed  the  property,  conducted  the  negoti- 
ations, and  brought  about  the  sale;  that  at  all  times  the 
defendant  was  cognizant  of  deponent's  acts,  and  con- 
firmed them. 
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Dei)onent  asserts  that  Van  Voast  &  Leonard,  Incorpo- 
ratedy  is  not  interested  in  this  suit;  that  this  is  not  a  case 
where  there  are  two  claimants  to  a  particxilar  fund  or 
thing  in  dispute;  that  according  to  the  complaint  and 
moving  affidavits  herein,  the  plaintiffs  are  suing  for 
services  covering  a  period  from  March  1st,  1916,  to  Octo- 
ber 5th,  1916,  under  an  agreement  made  in  March,  1916, 
or  before;  that  what  such  agreement  is  is  not  disclosed, 
nor  does  it  appear  what  services  the  plaintiffs  performed, 
and  the  deponent  is  ignorant  thereof. 

That  the  agreement  between  Van  Voast  &  Leonard, 
Licorporated,  and  the  defendant  was  made  in  September, 
1916,  at  which  time  all  the  services  were  performed. 

That  the  defendant  had  the  legal  right  to  obligate 
herself  to  pay  the  plaintiffs,  in  addition  to  her  agreement 
to  pay  Van  Voast  &  Leonard,  Incorporated,  and  that  the 
sole  question  is  whether  or  not  she  has  done  so. 

That  on  the  21st  day  of  November,  1916,  Van  Voast 
&  Leonard  began  an  action  in  the  Supreme  Court  against 
the  defendant  herein,  to  recover  the  amount  due  them 
under  the  agreement  between  said  Van  Voast  &  Leonard 
and  the  defendant,  a  copy  of  the  complaint  in  said  action 
being  hereto  annexed. 

Harry  W.  Leonard. 

Sworn  to,  etc. 


(The  defendant  submitted  the  following  replying  affidavit) 
(Title  same  as  proceding  forms.) 


State  of  New  York, 
Coxmty  of  Saratoga. 


ss.: 


Eatherine  Batcheller,  being  duly  sworn  saith  that  she 
is  the  defendant  in  the  above  entitled  action;  that  she 
has  read  the  answering  affidavit  of  Harry  W.  Leonard, 
sworn  to  the  21st  day  of  November,  1916,  to  be  used  on 
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the  motion  for  interpleader  now  noticed  for  a  special  term 
to  be  held  at  Amsterdam  on  the  25th  day  of  November, 
instant;  that  the  property  referred  to  in  the  papers  to  be 
used  on  said  application  is  the  property  known  as  No.  20 
Circular  Street  in  the  City  of  Saratoga  Springs,  upon 
which  stands  a  residence  erected  by  deponent's  father 
many  years  ago;  that  since  the  erection  of  said  resid^ice 
said  property  has  never  been  the  subject  of  a  sale  except 
upon  one  occasion,  to-wit:  on  the  5th  day  of  September, 
last,  when  it  was  sold  by  deponent  to  D.  Walter  Mabee 
for  $13,000;  and  no  other  sale  or  property  is  involved  in 
this  action  or  referred  to  in  any  of  the  papers  to  be  used 
on  said  motion  except  said  sale  of  said  property  to  said 
Mabee. 

And  deponent  further  saith  that,  on  the  31st  of  August, 
1916,  Mr.  Myers,  one  of  the  plaintiffs,  called  deponent 
by  telephone  and  stated  that  he  had  an  inquiry  about 
said  property  from  Mr.  D.  W.  Mabee  and  wished  to  show 
him  the  property  on  the  afternoon  of  the  same  day;  that 
deponent  said  this  would  not  be  possible  but  that  she 
would  be  glad  to  have  him  come  and  look  at  the  house 
the  following  morning  not  earlier  than  eleven  o'clock; 
that  the  same  evening  Harry  W.  Leonard  called  up  de- 
ponent on  the  telephone  and  stated  that  he  wished  to 
show  the  house  to  Mr.  Mabee  and  members  of  his  family 
and  also  stated  that  Mrs.  Compton,  Mr.  Mabee's  daugh- 
ter, had  cancelled  any  appointment  with  Mr.  Myers;  and 
on  the  following  forenoon  the  wife  of  Mr.  Mabee's  son, 
D.  Walter  Mabee,  and  other  members  of  his  family  came, 
accompanied  by  Harry  W.  Leonard,  and  went  over  the 
house;  and,  after  some  negotiations,  a  contract  was  made 
for  the  sale  of  the  house  to  D.  Walter  Mabee  and  Edna 
L.  Mabee  on  the  5th  day  of  September,  1916;  that  neither 
the  plaintiffs  nor  Van  Voast  &  Leonard  ever  negotiated 
for  the  purchase  of  deponent's  property  except  on  the 
occasion  mentioned. 

And  deponent  further  saith  that  the  plaintiffs  make 
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no  claim  against  her  except  for  commissions  for  having 
procured  a  purchaser  for  said  property,  as  will  appear  by 
reference  to  their  complaint,  a  copy  of  which  is  heremito 
annexed  and  referred  to  as  part  of  this  affidavit. 

And  deponent  further  saith  that  after  the  service  of 
the  motion  papers  aforesaid  upon  the  said  Van  Voast  & 
Leonard  and  on  the  21st  day  of  November,  instant,  the 
said  Van  Voast  &  Leonard  brought  an  action  against 
deponent  in  the  Supreme  Court,  the  smnmons  and  a 
copy  of  the  complaint  in  whidh  was  served  upon  her  on 
the  21st  day  of  November,  instant,  in  which  they  alleged 
that  they  had  performed  certain  services  for  the  defend- 
ant in  effecting  the  sale  of  her  real  estate,  No.  20  Circular 
Street  in  Saratoga  Springs,  N.  Y.,  to  D.  Walter  Mabee 
and  Edna  L.  Mabee  for  the  sum  of  Thirteen  Thousand 
Dollars,  which  services  were  reasonably  worth  $390  and 
in  which  they  demanded  judgment  against  deponent  for 
said  sum  of  $390  and  interest  from  September  5,  1916, 
as  by  reference  to  the  simmions  and  complaint  in  said 
action,  which  is  hereby  made  part  of  this  affidavit,  will 
more  fully  appear. 

Katherine  Batcheller. 

Sworn  to,  etc. 

(Complaint  in  the  first  action  broujfht) 

(Title  same  as  preceding  forms.) 

Plaintiffs  for  a  complaint  herein,  allege: 

1.  That  plaintiffs  and  defendant  are  and  at  all  times 
herein  m^itioned  were  residents  of  the  City  of  Saratoga 
Springs,  Saratoga  County,  New  York. 

2.  That  between  March  1,  1916,  and  the  commence- 
ment of  this  action  plaintiffs  performed  services  for  said 
defendant  at  her  special  instance  and  request  as  brokers 
to  sdll  a  certain  lot  or  parcel  of  land  with  the  btuldings 
thereon,  situated  on  the  west  side  of  Circular  Street  and 
known  as  No.  20  Circular  Street  in  the  City  of  Saratoga 
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Springs,  Saratoga  County,  N.  Y.,  or  to  find  or  procure  a 
purchaser  therefor. 

3.  That  plaintiffs  procured  a  purchaser  for  said  prop- 
erty, and  allege  upon  information  and  belief  that  said 
property  was  sold  by  the  defendant  to  said  purchaser 
procured  by  plaintiffs,  for  the  sum  of  Thirteen  Thousand 
Dollars,  on  or  about  September  8,  1916. 

4.  That  by  reason  thereof  defendant  became  indebted 
to  plaintiffs  in  the  sum  of  Three  Hundred  Ninety  ($390.00) 
Dollars,  which  defendant  promised  and  agreed  to  pay 
plaintiffs  as  commissions  for  procuring  such  purchaser, 
and  payment  of  which  has  been  duly  demanded,  and 
refused. 

5.  That  no  part  of  said  sxmi  has  been  paid  but  the 
whole  amoimt  thereof  is  now  due  and  owing  by  defendant 
to  plaintiffs. 

Wherefore,  plaintiffs  demand  judgment  against  de- 
fendant for  the  sum  of  Three  Hundred  Ninety  ($390.00) 
Dollars,  with  interest  from  September  8, 1916,  besides  the 
cost  of  this  action. 

LeABT  &  FULLERTON, 

Attorneys  for  Plaintiffs, 

City  Hall, 
Saratoga  Springs,  N.  Y. 
[Venfication.] 

(Complaint  in  the  second  action  brought  against  the  defendant) 
Supreme  Court,  Saratoga  County. 


Van  Voast  and  Leonard, 

Incorporated, 
against 
Katherine  Batcheller. 


The  complaint  of  the  above  named  plaintiff  respectfully 
shows: 
That  the  plaintiff  is  a  domestic  corporation. 
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That  in  the  fore  part  of  September,  1916,  the  plaintiflf, 
at  the  special  instance  and  request  of  the  defendant,  per- 
formed certain  services  for  the  defendant  in  effecting  the 
sale  of  her  real  estate  No.  20  Circular  Street  in  Saratoga 
Springs,  N.  Y.,  to  D.  Walter  Mabee  and  Edna  L.  Mabee, 
for  the  sum  of  $13,000  which  services  were  reasonably 
worth  and  ioT  which  the  defendant  promised  to  pay  the 
sum  of  $390,  no  part  of  which  simi  has  been  paid  or  satis- 
fied, and  the  whole  thereof  with  interest  thereon  from 
September  5,  1916,  is  now  due  and  owing  from  the  de- 
fendant to  the  plaintiff.  / 
Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $390,  with  interest  from  Sep- 
tember 5,  1916,  together  with  the  costs  of  this  action. 

BuTLEB,  Kilmer  and  Corbin, 
Attorneys  for  Plaintiff, 

City  Hall, 
Saratoga  Springs,  N.  Y. 
[Verifiadion.] 

(Opinion  of  the  court  at  Special  Term) 

BoRST,  J.: 

Motion  by  defendant  for  an  order  substituting  Van 
Yoast  and  Leonard,  Inc.,  as  defendant  in  her  place  in  this 
action  and  discharging  her  from  liability  to  either  these 
plaintiffs  or  Van  Yoast  and  Leonard,  Inc.,  upon  her  pay- 
ing into  coxirt,  the  sxmi  of  S390,  with  interest  from  Sep- 
tember 5,  1916,  which  it  is  not  disputed  is  the  amount  of 
the  commissions  earned  on  the  sale  of  defendant's  real 
estate.  The  plaintiffs  sue  to  recover  these  commissions. 
Since  the  commencement  of  this  action.  Van  Voast  and 
Leonard,  Inc.,  have  brought  an  action  to  recover  com- 
missions from  the  defendant  for  the  same  sale.  It  is  not 
questioned  but  that  the  sale  of  the  same  property  to  the 
same  person  is  the  issue  in  each  case.  The  plaintiffs  in 
this  action  allege  that  they  procured  the  purchaser  to 
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whom  the  defendant  sold  the  property.  The  plaintiff  m 
the  other  action  complains  generally  for  services  per- 
formed for  the  defendant  in  the  sale  of  the  real  estate 
and  adroitly  avoids  alle^ng  in  the  complaint  that  it  pro- 
cured the  purchaser  or  negotiated  the  sale.  In  the  affi- 
davit, however,  submitted  on  this  motion  on  behalf  of 
Van  Voast  and  Leonard,  Inc.,  it  is  stated  that  its  agent 
brought  the  parties  together,  showed  the  property,  con- 
ducted the  negotiations  and  brought  about  the  sale.  De- 
fendant admits  her  liability  for  commissions  in  the  making 
of  the  sale  by  her  offa*  to  pay  the  money  into  court  to 
abide  the  result  of  the  determination  between  the  plain- 
tiffs in  this  action  and  the  plaintiff  in  the  other  action  as 
to  who  is  entitled  to  commissions.  There  is  no  suggestion 
in  the  papers,  other  than  that  contained  in  the  complaint, 
that  the  plaintiffs  in  this  action  produced  the  purchaser 
or  n^otiated  the  sale. 

That  plaintiff  who  induced  the  minds  of  the  purchaser 
and  the  defendant  to  meet  on  the  subject  and  which  re- 
sulted in  the  sale,  is  entitled  to  commissions.  This  issue 
the  plaintiffs  may  have  determined  without  the  vexation 
and  expense  to  the  defendant  of  two  actions  where  the 
residt  sought  is  the  same  in  each.  The  motion  is  there- 
fore granted. 


Henry  C.  S.  Stimpson,  as  Receiver  of  the  People's 
Theateb  Company,  Appellant,  t^.  Minsker  Realty 
Company  et  al..  Respondents 

(177  App.  Div.  536;  164  Supp.  465) 

Damages;  liquidated;  contracts;  when  provision  as  to  liquidated 
damages  not  enforced;  landlord  and  tenant;  right  of  tenant  to 
recover  deposit  after  being  dispossessed  for  failure  to  pay  rent 

1.  Where  a  tenant  has  been  dispossessed  for  failure  to  pay 
rent,  he  may  recover  from  the  landlord  the  amount  of  a  de- 
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posit  as  security  for  the  faithful  performance  of  the  lease, 
even  though  the  lease  provides  that  the  deposit  shall  be 
considered  as  liquidated  damages  for  a  breach  by  the  tenant, 
when  it  appears  that  the  amount  of  the  deposit  is  out  of  all 
proportion  to  the  damages  actually  suffered  by  the  landlord.^ 


^  For  an  exhaustive  note  Enfobcino  CoNTRAcrs  for  LiQumATED 
Damages,  see  3  Bbadbubt's  Pl.  &  Pb.  R.  16. 

Even  the  more  recent  cases  in  other  jurisdictions  show  that  there 
is  still  the  greatest  confusion  on  this  subject.  In  the  note  to  which 
reference  is  made  above  it  was  pointed  out  that  in  the  then  more 
recent  cases  a  tendency  was  indicated  to  enforce  contracts  for  liqui- 
dated damages,  if  there  was  no  fraud  in  the  making  of  the  contract 
and  its  terms  were  clear  and  unequivocal.  But  the  case  in  the  text 
and  the  disagreement  of  the  members  of  the  court  in  rendering  the 
dedsion,  still  further  emphasize  the  remarks  made  in  the  same  note, 
to  the  effect  that  the  courts  had  been  somewhat  inconsistent  at  times, 
in  endeavoring  to  do  more  exact  justice,  by  relieving  parties  from  hard 
bargains,  where  the  sum  stipulated  as  liquidated  damages  was  out 
of  all  proportion  to  the  actual  damages  suffered  by  the  breach  of  the 
contract.  Some  of  the  more  recent  cases  in  other  jurisdictions  are 
noted  below. 

A  bond  of  a  seller  of  a  business  conditioned  for  the  payment  of 
$4,000  as  liquidated  damages  if  the  seller  failed  to  keep  a  covenant  to 
refrain  from  engaging  in  the  same  business  within  a  restricted  territory 
for  a  specified  time  was  held  to  provide  for  a  penalty  and  was  not  en- 
forceable as  one  for  liquidated  damages.  Metz  v.  Clay,  101  Kan.  45; 
165  Pac.  809. 

A  directly  contrary  ruling  was  made  in  a  case  where  the  amount 
specified  was  SI  ,000.  BenneU  v.  Carmichael  Produce  Co,  (Lad,  App.), 
115  N.  E.  793.  So  also  in  Miller  v.  Chicago  PoHraU  Co.  (Tex.  Qv. 
App.),  195  S.  W.  619. 

It  is  further  held  that  the  terms  '' penalty"  and  "liquidated  dam- 
ages" in  a  contract  in  restraint  of  trade  are  not  necessarily  conclusive 
of  the  nature  of  the  agreement.  Bradshaw  v.  MUlikin,  (N.  C.)  92  S.  E. 
161.  In  the  last-mentioned  case  the  defendant  agreed  not  to  engage 
in  the  barber  business  in  a  particular  town  for  two  years  under  an 
agreement  for  liquidated  damages  in  the  sum  of  $400  in  case  of  a 
breach  and  the  contract  was  enforced  as  one  for  liquidated  damages. 

Where  a  contract  for  the  manufacture  of  flour  to  be  delivered  within 
a  certain  time  stipulated  that  upon  the  buyer's  breach  the  damages 
should  be  liquidated  at  a  certain  sum,  it  was  held  that  it  could  be  en- 
forced if  it  was  equitable.    Sheffield-King  Milling  Co,  v.  Domestic 
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Appeal  by  the  plaintiflf,  Henry  C.  S.  Stimpson,  as  re- 
ceiver, from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
coxmty  of  New  York  on  the  14th  day  of  Jime,  1916,  dis- 
missing the  complaint  upon  the  merits  upon  the  decision 
of  the  court  after  a  trial  at  the  New  York  Special  Term. 

Abraham  H.  Saraaohuy  for  the  appellant. 

Max  D.  Sterier,  for  the  respondents  Max  D.  Steuer  and  ^ 
Bertha  Steuer. 

Davis,  J.: 

On  March  20,  1911,  Louis  Minsky  leased  certain  prem- 
ises on  the  comer  of  Chrystie  and  Houston  streets  to 

Science  Baking  Co.  (Ohio),  115  N.  E.  1014.  But  the  court  announced 
the  doctrine  that  where  the  amount  of  damages  stipulated  is  inequitable 
or  unjust  the  court  wilt  regard  it  as  a  penalty  and  will  refuse  to  en- 
force it. 

Where  damages  from  the  breach  of  a  contract  are  uncertain  and  the 
parties  have  agreed  upon  a  sum  for  such  breach,  which  is  not  dis- 
proportionate, it  may  be  recovered  as  liquidated  damages.  Ferber 
Construction  Co.  v.  Board  of  Education  of  Haabrowk  Heights  (N.  J.), 
100  Atl.  392. 

Where  a  contract  for  the  exchange  of  land  provided  for  liquidated 
damages  for  a  breach,  and  it  appeared  that  the  actual  damages  were 
disproportionate  to  the  sum  specified,  it  was  held  that  the  contract 
would  be  enforced  as  one  for  a  penalty  only.  Johnson  v.  DUts  (Minn.), 
162  N.  W.  1078. 

A  deposit  of  a  certified  check  upon  bidding  for  a  municipal  contract 
under  a  condition  that  the  check  should  be  held  "as  surety  for  the 
making  and  execution  of  a  contract,"  was  held  not  to  amount  to 
making  an  agreement  for  liquidated  damages  for  failure  to  make  the 
contract.  Barber  Asphalt  Paving  Co,  v.  City  of  St.  Paid,  136  Minn. 
396;  162  N.  W.  470. 

An  agreement  to  pay  SIO  a  day  for  delay  in  completing  a  building 
beyond  a  particular  date  was  enforced  as  a  contract  for  liquidated 
damages.  East  Arkansas  Lumber  Co.  v.  Swink  (Ark.),  194  S.  W.  5. 
The  same  doctrine  was  applied  under  a  municipal  contract  for  de- 
livering piping.  Camden  Iron  Works  v.  Sewerage  and  Water  Board  of 
New  Orleans,  141  La.  453;  75  So.  204. 
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Joseph  Edelstein,  Max  R.  Wilner  and  Boris  Thomashef- 
sky.  Thereafter  the  lessor  assigned  his  interest  in  the 
lease  to  the  Minsker  Realty  Company  and  the  lessees 
assigned  their  interest  to  the  People's  Theater  Company. 
The  plaintiff  is  receiver  of  the  lessee  in  sequestration  pro- 
ceedings, the  People's  Theater  Company,  and  he  brings 
this  action  to  recover  from  the  lessor,  Lotus  Minsky, 
$68,500,  part  of  a  deposit  made  by  the  lessee  with  the 
lessor  under  the  lease  in  question,  and  to  foreclose  a  lien 
against  the  premises  for  that  amoimt. 

By  the  terms  of  the  lease  the  lessor  leased  to  the  lessees  a 
building  to  be  erected  on  the  comer  of  Chrystie  and 
Houston  streets,  which  should  contain  a  theater  of  a  cer- 
tain type,  an  inclosed  roof  garden,  together  with  stores, 
meeting  rooms  and  a  ballroom,  at  a  yearly  rental  of 
$72,000,  payable  monthly  in  advance.  The  term  of  the 
lease  was  to  begin  when  the  building  was  completed  and 
was  to  run  for  ten  years  with  the  privilege  of  renewal 
for  eleven  years  more.  The  lease  provided  that  the  lessees 
should  deposit  with  the  lessor  $72,000  as  security  in 
various  amounts  and  at  different  times  preceding  the 
completion  of  the  building.  Then  follows  the  provision, 
of  so  much  importance  in  this  case,  that  ''Upon  the  com- 
pletion of  the  building  the  said  Seventy-two  thousand 
($72*000)  Dollars  shall  remain  as  a  deposit  made  by  the 
parties  of  the  second  part  with  the  party  of  the  first 
part,  which  sum  of  Seventy-two  thousand  ($72,000)  Dol- 
lars shall  be  as  security  by  the  parties  of  the  second  part 
to  the  party  of  the  first  part  for  the  full,  complete  and 
faithful  performance  of  each  and  every  of  the  terms  of 
this  agreement  and  lease  upon  the  part  of  the  parties  of 
the  second  part,  and  it  is  hereby  spedficaUy  stiptdated  and 
agreed  that  as  it  is  impossible  to  estimate  or  determine 
what  the  damage  would  be  that  would  be  suffered  by  the 
party  of  the  first  part  in  the  event  of  a  breach  of  the  cove- 
enants  by  the  parties  of  the  second  part  on  their  part 
of  any  of  the  terms  of  this  agreement  and  lease,  that  said 
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sum  of  Seventy-two  thousand  ($72,000)  Dollars  is  hereby 
stipulated  as  liquidated  damages  to  compensate  the 
party  of  the  first  part  in  the  event  of  such  breach  by  the 
parties  of  the  second  part."  The  parties  also  agree  that 
if  the  lessees  shall  have  complied  with  the  terms  of  the 
lease,  $52,000  of  the  deposit  of  $72,000  shall  be  applied 
in  proportionate  monthly  payments  on  account  of  the 
rent  for  the  last  year  of  the  term,  and  at  the  end  thereof 
the  remaining  $20,000  shall  be  repaid  to  the  lessees. 
The  lease  also  contains  the  following  clause: 
"  Twenty-first:  It  is  hereby  mutually  consented  and  agreed 
that  the  Seventy-two  Thousand  ($72,000)  Dollars  de- 
posited by  the  parties  of  the  second  part  with  the  party 
of  the  first  part  shall  become  a  lien  against  the  property 
the  same  as  if  a  mortgage  had  been  executed  upon  the 
property  to  secure  the  repayment  thereof;  the  said  lien, 
however,  to  be  subsequent  to  a  mortgage  or  mortgages 
aggregating  Four  Hundred  Thousand  ($400,000)  Dollars 
and  to  become  and  remain  such  lien  until  the  expiration 
of  this  lease." 

The  lessee  entered  into  possession  of  the  completed 
building  September  24,  1912,  and  paid  the  rent  until 
May  1,  1914,  when  it  failed  to  pay  the  rent  then  due, 
amounting  to  $3,500.  Smnmary  proceedings  were  then 
begun  and  the  lessee  was  removed  from  the  premises,  and 
the  lessor  was  put  in  full  possession  on  May  12,  1914. 
On  September  2,  1914,  the  plaintiff  as  receiver  brought 
this  action  to  recover  the  deposit  of  $72,000  less  $3,500, 
the  amount  of  rent  due  at  Uie  time  the  lessee  was  dis- 
possessed. Originally  the  rent  was  $6,000  monthly.  It 
was  afterwards  reduced  to  $3,500  tmder  the  following 
circumstances :  On  September  24,  1912,  the  lessee  finding 
that  it  could  not  rent  certain  parts  of  the  building  so 
notified  the  lessor.  Thereupon,  through  the  efforts  of  the 
lessor,  that  part  of  the  building  designed  for  offices  and 
the  roof  theater  was  sublet  to  Michael  William  Minsky 
for  $30,000  a  year.    This  sublease  was  guaranteed  by  the 
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defendant,  the  Minsker  Realty  Company.  Under  the 
terms  of  this  sublease  $10,000  was  deposited  as  security, 
and  as  the  court  has  found,  the  result  of  this  was  to  re- 
duce the  lessee's  rent  to  $42,000,  and  the  amount  remain- 
ing with  the  landlord  as  security  was  reduced  by  $10,000. 

The  court  at  Special  Term  decided  that  the  deposit  of 
the  $72,000  was  made  as  liquidated  damages  and  not  as  a 
penalty,  and,  therefore,  was  not  recoverable  by  the  plain- 
tiff, and  dismissed  the  complaint  on  the  merits.  The 
plaintiff  claims  that  the  deposit  was  a  penalty,  and,  there- 
fore, recoverable  in  this  action. 

The  trial  court  made  findings  among  which  were  the 
following: 

^'7.  The  intention  of  all  the  parties  to  the  said  lease 
was  that  in  the  event  of  a  breach  by  the  lessees,  the  lessor 
should  retain  the  said  sum  of  $72,000  as  liquidated  dam- 
ages for  the  imascertainable  damage  which  would  be 
suffered  by  the  lessor  in  such  event." 

"22.  There  is  no  excessive  disproportion  between  the 
amount  of  said  deposit  remaining  and  the  damage,  cer- 
tain and  otherwise,  that  had  been  and  will  be  sustained 
by  the  defendant  Minsker  Realty  Company  and  by  the 
other  owners  by  reason  of  said  breach  of  said  lease.'' 

While  this  lease  expressly  provides  that  the  $72,000  shall 
be  deemed  to  be  liquidated  damages,  it  does  not  follow 
that  the  provision  must  be  enforced  as  liquidated  damages. 

In  the  case  of  Ccssar  v.  Rubinson,  174  N.  Y.  492,  496,  it 
was  held  that  whether  the  deposit  shall  be  deemed  liqui- 
dated damages  or  a  penalty,  depends  upon  the  intention 
of  the  parties  and  the  nature  of  the  transaction.  In  any 
given  transaction,  if  the  suirounding  circumstances  at  the 
inception  of  the  lease  are  such  as  to  show  that  the  reten- 
tion of  the  deposit  by  the  lessor  would  result  in  penalizing 
the  lessee  by  making  him  pay  an  amount  greatly  in  excess 
of  and  out  of  all  proportion  to  the  probable  loss  caused 
by  the  failure  to  pay  rent,  it  will  be  treated  as  a  penalty, 
notwithstanding  the  intention  of  the  parties.    The  in- 
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tention,  though  very  important  in  determining  the  char- 
acter of  the  deposit,  is  not  always  controlling  upon  that 
question.  As  was  said  by  the  court  in  CoEsar  v.  Rvbinson, 
supra:  ''The  deposit  is  not  necessarily  to  be  regarded  as 
liquidated  damages,  although  it  is  expressly  so  stated  in 
the  instrument."  (See  Wilkinson  v.  CoUey,  164  Penn. 
St.  35,  40.) 

At  the  time  of  the  execution  of  the  lease  in  question  here 
there  was  nothing  in  the  nature  of  the  case  that  made  it 
inherently  impossible  to  determine  the  kind  and  approxi- 
mate extent  of  the  damage  resulting  from  a  breach  of  the 
covenants  of  the  lessee.  It  follows,  therefore,  that  the 
statement  contained  in  the  2d  paragraph  of  the  lease  in 
question,  that  it  is  impossible  to  estimate  or  determine 
what  the  damages  woidd  be  in  the  event  of  a  breach  of  the 
covenants  by  the  lessee,  is  not  in  accordance  with  the 
fact,  except  so  far  as  it  refers  to  an  exact  estimate  of  the 
damage. 

We  also  think  that  the  $72,000  retained  by  the  lessor  is 
out  of  all  proportion  to  the  probable  loss  in  case  of  a 
breach  as  viewed  at  the  time  the  lease  was  made.  In  the 
event  of  a  breach  by  the  lessee  the  lessor  could  assume 
absolute  control  of  the  premises  and  relet  them  for  its 
own  accoimt.  It  is  hardly  credible  that  it  would  fail  to 
relet  them  to  advantage,  situated  as  they  were  in  the 
midst  of  a  numerous  and  theater-going  population.  Yet, 
with  this  ahnost  certam  prospect  of  obtainmg  another 
tenant  in  place  of  the  defaulting  lessee,  the  lessor  takes 
the  position  that  the  large  sum  of  $72,000  was  a  reasonable 
amount  to  be  paid  by  the  lessee  as  liquidated  damages  for 
its  failure  to  pay  one  month's  rent.  While  perhaps  it  is 
not  relevant  to  the  decision  of  this  appeal,  it  is  neverthe- 
less interesting  to  note  that  the  evidence  discloses  that 
the  premises  occupied  by  the  lessee,  and  for  which  the 
lessor  had  been  receiving  $42,000  rent,  were  relet  for  use 
as  a  theater  on  the  day  after  the  eviction  for  a  term  of 
five  years  at  a  rental  of  $39,000.    Under  this  lease  the 
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lessee  could  be  dispossessed  for  failure  to  make  inside 
repairs  or  for  failure  to  keep  insured,  and  in  that  event, 
if  the  lessor's  view  should  prevail,  he  would  have  a  right 
to  retain  $72,000  as  liquidated  damages  for  the  breach 
of  these  covenants,  notwithstanding  the  lessee's  ability 
and  intention  to  pay  the  rent  for  the  full  term.  Or,  the 
lessee  might  have  paid  the  rent  for  every  year  of  the  term 
except  the  amount  due  at  the  beginning  of  the  last  year, 
and  for  this  default  the  lessor,  if  his  contention  be  sound, 
could  retain  $72,000  as  liquidated  damages  and  in  ad- 
dition have  possession  of  the  premises. 

These  considerations  compel  the  conclusion  that  the 
disproportion  between  the  amoxmt  of  the  deposit  and  the 
probable  damage  of  the  lessor  arisuxg  from  a  possible 
breach  by  the  lessee  is  so  great  as  to  prevent  treating  this 
deposit  as  liquidated  damages  and  to  emphasize  its  penal 
aspect,  a  restdt  which  entitles  the  plaintiff  to  recover  the 
deposit  in  this  action.  But  it  is  claimed  that  the  landlord 
had  a  right  under  the  lease  to  re-enter  and  relet  the  prem- 
ises as  agent  of  the  tenant,  holding  the  $72,000  deposit 
to  make  up  any  deficiency,  and  that  this  covenant,  there- 
fore, survived  the  termination  of  the  lease  by  summary 
proceedings,  making  this  action  premature  and  requiring 
the  dismissal  of  this  complaint.  The  only  covenant  in 
this  lease  giving  the  right  to  sublet  is  the  15th.  It  is  as 
follows: 

''Fifteenth.  If  the  said  premises  or  any  part  thereof 
shall  become  vacant  during  said  term,  the  party  of  the 
first  part  or  his  representative  may  re-enter  the  same 
without  being  liable  to  prosecution  therefor,  and  relet  the 
said  premises  as  the  agent  of  said  tenant,  and  receive  the 
r^t  thereof,  applying  the  same,  first  to  the  payment  of 
such  expenses  as  he  may  be  put  to  in  re-entering,  and 
then  to  the  payment  of  the  rent  due  by  this  lease,  the 
balance,  if  any,  to  be  paid  over  to  the  parties  of  the  second 
part,  who  shall  remain  liable  for  any  deficiency." 

It  has  been  held  that  where  the  word  ''re-enter"  alone 
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is  used  in  this  covenant  it  means  re-enter  by  ejectment 
only,  and  not  by  summary  process.  MidiaeU  v.  Fiahel, 
169  N.  Y.  381.  It  has  also  been  held  that  where  the  cove- 
nant expressly  states  that  there  may  be  re-entry  in  case 
of  vacancy,  without  stating  that  there  may  be  re-entry 
for  breach  of  other  covenants,  the  right  to  re-enter  is 
limited  to  a  case  of  vacancy  and  there  may  not  be  a  re- 
entry for  failure  to  pay  rent.  As  was  said  by  the  court 
in  the  case  of  Wolf  v.  Rudinsky,  135  App.  Div.  172;  119 
Supp.  1007:  ''The  privilege  of  the  landlord  to  re-enter  and 
let  the  premises  as  the  agent  of  the  tenant  is  expressly 
limited  to  the  contingency  of  the  premises  being  vacant, 
and  there  is  neither  allegation  nor  stipulation  that  they 
ever  did  become  vacant.''  The  case  last  cited,  like  the 
one  at  bar,  is  one  in  which  the  tenant  was  dispossessed 
by  summary  proceedings  for  non-payment  of  rent. 

These  considerations  lead  necessarily  to  the  conclusion 
that  the  defendant  landlord  has  no  right  to  sublet  the 
premises  in  question  as  the  agent  of  the  lessee  and  to 
retain  the  deposit  as  security  for  any  deficiency. 

Had  the  covenant  in  question  contained  a  provision 
that  the  landlord  might  re-enter  "Jby  force  or  otherwise" 
in  case  of  breach  of  Uie  covenant  to  pay  rent  and  to  relet 
the  premises  as  agent  of  the  lessee,  the  covenant  to  pay 
the  rent  would  have  survived  eviction  by  summary  process 
and  this  action  would  have  been  premature,  as  in  the 
recent  case  of  Halpem  v.  Manhattan  Avenue  Theatre 
Corporation,  173  App.  Div.  610;  160  Supp.  616;  aff'd 
220  N.  Y.  655.  In  that  case  the  lessee  sought  to  recover 
a  deposit  of  money  as  liquidated  damages  and  the  court 
held  that  the  action  was  prematurely  brought  because 
the  lease  contained  covenants  expressly  providing  that 
the  obligation  to  pay  rent  should  survive  dispossession  by 
summary  proceedings.  For  instance,  in  the  12th  para- 
graph of  the  lease  it  was  provided  that  in  case  of  non- 
payment of  rent  or  def atdt  of  any  of  the  covenants  of  the 
lease,  the  lessor  might  re-enter  by  summary  process,  in 
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which  event  the  lessee  agreed  to  pay  the  lessor  each  month 
thereafter  the  difference  between  the  rent  reserved  in  the 
lease  and  the  amount  received  through  a  reletting  by  the 
lessor.  Agam  the  22d  paragraph  of  the  Halpem  lease 
expressly  gave  the  lessor  the  right  to  re-enter  by  sum- 
mary process  and  relet  in  the  event  of  a  vacancy,  default 
in  payment  of  rent,  or  in  case  of  violation  of  any  covenant 
of  the  lease.  So  in  the  32d  paragraph  of  the  lease  the 
lessee,  in  case  of  eviction  by  smnmary  process,  agrees  to 
indemnify  the  lessor  for  any  deficiency  of  rent  after  re- 
letting. After  pointing  out  very  clearly  these  peculiar 
features  of  the  Halpem  lease,  the  coiui)  held  that  they 
were  express  agreements  for  the  survival  of  the  covenant 
to  pay  rent  beyond  the  termination  of  the  relation  of 
landlord  and  tenant  and  that,  therefore,  the  action  to 
recover  the  deposit  was  premature.  (See,  also,  Amolone 
V.  Paskusz,  96  App.  Div.  188;  89  Supp.  203.) 

The  lease  in  the  case  at  bar  contains  no  covenant  which 
survived  the  termination  of  the  relation  of  landlord  by 
summary  process  for  failure  to  pay  the  rent..  Therefore, 
the  right  to  retain  this  deposit  must  depend  upon  whether 
this  deposit  should  be  regarded  as  liquidated  damages 
imder  the  circumstances  of  the  case  at  the  time  the  lease 
was  entered  into,  or  as  a  penalty.  We  are  of  opinion 
that  the  deposit  of  the  $72,000  must  be  regarded  as  a 
penalty  recoverable  in  this  action. 

The  plaintiff  sues  for  the  amount  of  the  deposit  less  the 
amount  of  rent  due  at  the  date  of  its  eviction.  While  the 
defendant  claims  that  it  sustained  other  damage  beyond 
the  loss  of  one  month's  rent,  it  has  not  pleaded  any 
counterclaim  therefor,  nor  has  it  proved  other  damage 
resulting  from  the  lessee's  breach.  There  was  some  evi- 
dence of  expenditures  made  by  Michael  William  Minsky 
in  that  part  of  the  premises  of  which  he  became  the  lessee 
in  March,  1913,  but  this  evidence  has  no  bearing  upon 
the  question  of  the  damages  caused  by  the  failure  to  pay 
rent  in  May,  1914,  more  than  one  year  after. 


94  Stimpson  v.  Minskeb  Reai/tt  Co. 

Dissenting  Opinion  of  Scott,  J. 

Accordingly  the  judgment  dismissing  the  complaint  on 
the  merits  should  be  reversed^  with  costs,  and  judgment 
directed  for  the  plaintiff  as  demanded  in  the  complaint, 
with  costs,  except  that  there  be  no  personal  judgment 
against  the  defendant  Max  D.  Steuer,  the  parties  having 
stipulated  to  that  effect. 

Laughlin,  J.,  concurred;  Scott,  J.,  dissented. 

Clarke,  P.  J.  (concurring): 

I  concur  upon  the  ground  that  there  is  no  liability  sur- 
viving termination  of  the  lease  by  smnmary  proceedings. 

Shearn,  J.  (concurring): 

I  concur  in  the  reversal  of  this  judgment  upon  the 
groimd  that,  there  being  no  obligation  of  the  tenant  sur- 
viving the  termination  of  the  lease  by  summary  proceed- 
ings, the  damages  are  fixed  and  certain  at  the  time  of  the 
breach,  and  such  damages  are  out  of  all  proportion  to  the 
sum  reserved,  which,  though  called  '^ liquidated  damages," 
is  plainly  a  forfeiture  or  penalty. 

Scott,  J.  (dissenting): 

In  my  opinion  the  judgment  appealed  from  is  right  and 
should  be  affirmed.  We  have  here  the  old  question,  so 
much  discussed  in  the  authorities,  whether  a  sum  of 
money  deposited  with  a  landlord  by  his  tenant,  and  de- 
clared to  be  deposited  as  liquidated  damages  in  case  of  a 
breach,  should  be  treated  as  a  penalty,  and,  therefore, 
not  to  be  retained  after  the  breach  has  occurred. 

At  first  glance  many  of  the  authorities  on  the  subject 
would  appear  to  be  contradictory,  but  that  appearance 
is  due  in  the  main  to  the  differing  circimistances  under 
which  the  several  leases  considered  have  been  made,  and 
in  part  to  the  strong  dismclination  which  the  courts  at 
one  time  exhibited  to  enforcing  a  penalty,  whether  pro- 
vided for  by  a  lease  or  by  any  other  form  of  contract. 
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The  last-mentioned  reason  for  refusing  to  enforce  cove- 
nants for  the  payment  of  stipulated  smns  as  liquidated 
damages  is  by  no  means  so  potent  as  it  once  was.  As 
was  remarked  by  Mr.  Justice  Peckham  in  United  States 
V.  Bethlehem  Steel  Co.,  205  U.  S.  105,  119:  ''The  courts 
at  one  time  seemed  to  be  quite  strong  in  their  views  and 
would  scarcely  admit  that  there  ever  was  a  valid  contract 
providing  for  Uquidated  damages.  Their  tendency  was 
to  construe  the  language  as  a  penalty,  so  that  nothing 
but  the  actual  damages  sustained  by  the  party  aggrieved 
could  be  recovered.  Subsequently  the  courts  became 
more  tolerant  of  such  provisions,  and  have  now  become 
strongly  inclined  to  allow  parties  to  make  their  own  con- 
tracts, and  to  carry  out  their  intentions,  even  when  it 
would  result  in  the  recovery  of  an  amoimt  stated  as  liqui- 
dated damages,  upon  proof  of  the  violation  of  the  con- 
tract, and  without  proof  of  the  damages  actually  sus- 
tained." In  Sun  Printing  &  Pvb.  Assn.  v.  Moore,  183 
U.  S.  642,  660  et  seq.,  the  present  chief  justice  of  the 
United  States  Supreme  Court  exhaustively  examines  the 
authorities  upon  this  subject  in  England  and  in  this  coun- 
try and  especially  in  this  State,  and  concludes  by  citing 
with  approval  from  Clement  v.  Cash,  21  N.  Y.  253,  257, 
as  follows:  "When  the  parties  to  a  contract,  in  which  the 
damages  to  be  ascertained,  growing  out  of  a  breach,  are 
imcertain  in  amount,  mutually  agree  that  a  certain  siun 
shall  be  the  damages  in  case  of  a  f ailiu*e  to  perform,  and 
in  language  plainly  expressive  of  such  agreement,  I  know 
of  no  soimd  principle  or  rule  applicable  to  the  construction 
of  contracts  that  will  enable  a  court  of  law  to  say  that 
they  intended  something  else.  .  .  .  When  they  declare, 
in  distinct  and  unequivocal  terms,  that  they  have  settled 
and  ascertained  the  damages  to  be  $500,  or  any  other  sum 
to  be  paid  by  either  failing  to  perform,  it  seems  absmxl 
for  a  court  to  tell  them  that  it  has  looked  into  the  contract 
and  reached  the  conclusion  that  no  such  thing  was  in- 
tended; but  that  the  intention  was  to  name  the  sum  as  a 
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penalty  to  cover  any  damages  that  nught  be  proved  to 
have  been  sustained  by  a  breach  of  the  agreement." 
The  omitted  portions  of  the  quotation  refer  to  cases 
wherein  the  language  of  the  covenant  is  doubtful^  which 
is  not  this*  case,  and  to  the  power  of  a  court  of  equity 
(but  not  of  law)  to  give  relief  against  a  stipulation  for 
excessive  damages  in  certain  cases.  Although  the  present 
action  is  brought  in  equity  because  it  seeks,  besides  re- 
covering the  deposit,  to  enforce  a  lien  upon  the  d^nised 
premises,  the  complaint  does  not  ask  that  the  covenant 
as  to  liquidated  damages  be  modified  or  declared  in- 
equitable, but,  so  far  as  concerns  the  right  to  recover  the 
amount,  it  stands  upon  plaintiff's  legal  right. 

The  general  rule  for  determining  whether  a  sum  de- 
posited as  security  shall  in  case  of  breach  be  considered 
as  liquidated  damages  or  as  a  penalty  is  that  it  depends 
upon  the  intention  of  the  parties  at  the  time  the  contract 
is  made,  and  in  ascertaining  what  that  intention  was  we 
are  to  consider  not  only  the  language  they  used,  but  the 
conditions  which  existed  when  the  contract  was  made. 
C(B8ar  V.  Rubinson,  174  N.  Y.  492.  What  the  court  is 
concerned  with  is  to  construe  and  enforce  the  contract 
which  the  parties  made  for  themselves,  not  to  make  a 
new  contract  for  them.  Therefore,  while  the  language 
alone  is  not  always  sufficient  to  establish  the  real  inten- 
tion, and  the  surrounding  circumstances  are  to  be  taken 
into  account,  these  circxmostances  are  those  which  exist 
at  the  time  the  parties  contracted,  and  the  probabilities 
as  to  the  extent  of  damage  by  a  breach  in  the  future 
which  are  apparent  to  the  parties  at  that  time,  not  at 
some  future  time  and  under  circumstances  which  could 
not  have  been  foreseen  with  any  certitude  when  the  con- 
tract was  made.  If  at  the  time  the  lease  in  suit  was  made 
it  may  have  been  impossible  to  estimate  the  amoimt  of 
the  loss  to  the  lessor  resulting  from  the  lessee's  failure  to 
pay  rent,  that  is,  the  parties  could  not  look  forward  and 
foresee  the  amount  of  loss  to  the  lessor,  it  is  that  condition 
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which  the  parties  must  be  assumed  to  have  had  in  mind 
when  they  stipulated,  in  terms,  for  liquidated  damages, 
and  the  fact,  if  it  be  a  fact,  that  after  the  breach  took 
place  and  the  damage  was  caused,  it  was  quite  possible 
to  point  out  and  estimate  the  damage  resulting  from  the 
breach,  could  have  had  no  bearing  upon  the  intention  of 
the  parties  when  the  lease  was  made. 

So  far  as  the  language  of  the  lease  is  concerned  it  could 
not  easily  have  been  made  stronger.  Not  only  is  it  stip- 
ulated that  the  deposit  shall  be  held  as  liquidated  dam- 
ages to  compensate  the  landlord  in  the  event  of  a  breach 
by  the  lessee,  but  the  reason  for  so  stipulating  is  exphcitly 
given  in  that  '4t  is  impossible  to  estimate  or  determine 
what  the  damage  would  be^'  in  case  of  a  breach.  These 
words,  or  their  equivalent,  were  foimd  in  the  lease  imder 
consideration  in  Feyer  v.  iZeisa,  164  App,  Div.  272;  138 
Supp.  964,  and  are  cited  by  the  court  as  serving  to  estab- 
lish the  intention  of  the  parties  that  the  deposit  should  be 
considered  liquidated  damages.  No  similar  words  appeared 
in  the  lease  considered  in  Feinsoi  v.  Buratein,  161  App.  Div. 
661;  146  Supp.  939;  213  N.  Y.  703,  where  there  was  a 
simple  declaration  that  in  case  of  default  the  deposit 
should  be  retained  as  liquidated  damages  and  not  as 
penalty.  In  that  case  it  was  not  stated  in  the  lease,  nor 
shown  upon  the  trial,  that  imder  the  circimistances  exist- 
ing when  the  lease  was  made  the  parties  could  have 
anticipated  any  difficulty  in  estimating  the  damages 
which  might  flow  from  a  breach. 

In  the  present  case  the  contract  between  the  parties 
was  much  more  than  an  ordinary  lease.  The  lessor  under- 
took to  pxurchase  a  lot  of  land  and  construct  a  large  build- 
ing thereon  comprising  a  theater  capable  of  seating 
upwards  of  2,000  people,  with  its  equipment,  and  also  an 
inclosed  roof  garden  with  stores,  meeting  rooms  and  a 
ballroom.  All  this  was  to  be  rented  by  the  lessee  for  a 
term  of  ten  years,  with  an  option  to  renew  for  a  further 
term  of  eleven  years.    This  required,  as  the  ,court  has 
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found,  an  initial  expenditure  of  $667,000  by  the  lesson 
The  deposited  security  amounted  to  one  year's  rent,  or 
ten  per  cent  of  the  aggregate  rent  reserved  by  the  lease, 
which  up  to  $52,000  was  to  be  appropriated  to  the  pay- 
ment of  the  last  year's  rent  providing  the  lease  ran  so 
long,  the  lessor  meanwhile  paying  mterest  on  the  whole 
sum  deposited.  I  think  it  is  impossible  to  say  that  any 
man  could  have  foreseen,  with  even  approximate  exacti- 
tude at  the  time  the  lease  was  made,  what  the  probable 
loss  would  be  to  the  landlord  in  case  the  tenant  should 
default  at  some  time  diuing  the  next  ten  years — ^whether 
he  could  or  could  not  get  another  tenant  who  would 
care  to  use  the  building  for  the  purpose  for  which  it  was 
expressly  built,  and  if  so  what  rent  could  be  secured — 
whether  if  he  were  obliged  to  alter  it  so  as  to  adapt  it  to 
other  purposes  how  much  it  would  cost  and  what  rent 
could  be  realized  after  such  alterations  and  how  long  the 
building  would  have  to  remain  vacant  pending  the  pro- 
curement of  another  tenant  or  during  alterations.  All 
these  were  matters  which  might  occur  in  the  future, 
which  could  not  be  foreseen  and  the  consequences  of  which, 
as  bearing  upon  the  lessor's  damage  could  not  be  esti- 
mated in  advance. 

I  think  that,  for  these  considerations,  the  case  is  brought 
directly  within  the  authorities  which  hold  that  a  stipu- 
lation in  a  lease  for  liquidated  damages  in  case  of  default, 
should  be  construed  and  enforced  as  it  is  written.  And 
for  the  same  consideration  I  do  not  think  that  in  view  of 
the  value  of  the  property  involved,  its  peculiar  character, 
and  the  length  of  the  lease,  the  amount  stipulated  for 
damages  was  so  large  as  to  shock  the  conscience  of  the 
court.  Under  easily  conceivable  circmnstances  the  loss 
to  the  lessor  might  readily  equal  or  even  exceed  the 
amount  retained  as  security. 

There  is  yet  another  reason  why  the  complaint  was 
properly  dismissed.  The  sum  deposited  was  in  any 
event  to  be  held  as  security  for  the  full  performance  of 
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each  and  every  of  the  terms  of  the  agreement^  one  of 
which  was  that  in  case  the  premises  became  vacant  the 
landlord  might  re-enter  and  lease  the  property  as  agent 
of  the  tenant,  who  agreed  to  remain  liable  for  any  de- 
ficiency. This  condition  survived  the  dispossession,  and 
the  action  was,  therefore,  prematurely  brought,  for  the 
premises  became  vacant  within  the  meaning  of  the  lease 
when  the  tenant  was  dispossessed.  Halpem  v.  Man- 
hattan Avenue  Theatre  Corporation,  173  App.  Div.  610; 
160  Supp.  616;  aff'd,  220  N.  Y.  655. 

The  judgment  appealed  from  should  be  afiSnned,  with 
costs. 

Judgment  reversed,  with  costs,  and  judgment  ordered 
for  plaintiff  as  directed  in  opinion,  with  costs.  Order  to 
be  settled  on  notice. 


Shubert  Theatrical  Cobipany,  Req)ondent,  v.  Mabie 
Dbessleb  Dai/ton,  et  al..  Appellants 

(Supreme  Court,  Appellate  Term,  First  Dep.,  November  16,  1917) 

Pleading;  complaint;  consideration;  negotiable  instruments;  non- 
negotiable  promissory  note 

1.  An  allegation  that  the  defendant  ''for  value  received  duly 
made,  executed  and  delivered  to  this  plaintiff  her  promissory 
note  in  writing''  for  a  simi  specified,  but  without  stating 
that  the  note  was  payable  to  bearer  or  to  the  order  of  the 
plaintiff,  is  an  allegation  of  the  making  of  a  non-negotiable 
promissory  note  and  the  words  "for  value  received"  are  not 
sufficient  as  stating  a  consideration  for  the  note.^ 


1  "Where  an  action  or  defense  is  based  upon  a  contract,  the  pleading 
in  iriiich  it  is  set  forth  should  allege  aU  the  material  facts.  Considera- 
tion is  a  material  and  indispensable  element  of  every  contract." 
NatUmal  Citizens  Bank  v.  TopUiz,  178  N.  Y.  464,  at  page  467. 

Where  a  copy  of  a  contract  was  attached  to  the  complaint  and  the 
consideration  was  expressed  therein  by  the  words  "For  value  re- 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan, 
First  District. 
Action  by  the  Shubert  Theatrical  Company  against 


ceived/'  it  was  held  that  this  was  a  good  averment  of  oonsideratioii 
where  the  complaint  was  tested  on  demurrer,  although  a  motion  would 
be  proper  to  require  the  complaint  to  be  made  more  definite  and  cer- 
tain. Prindle  v.  Caruthera,  15  N.  Y.  425.  The  rule  stated  in  PriruUe 
V.  Caniihers,  seems  to  have  been  approved  in  the  case  of  NaUarud 
CiHzena  Bank  v.  TopliU,  supra.  There  are  several  recent  cases,  how- 
ever, in  the  lower  courts  in  which  a  different  doctrine  has  been  an- 
nounced without  citing  or  distinguishing  the  case  of  Prindle  v.  Co- 
nUhera.  For  example,  in  FtdUm  v.  Vamey,  117  App.  Div.  672;  102 
Supp.  608,  it  is  stated:  ''This  instrument  not  being  under  seal  and  not 
being  negotiable,  the  allegation  in  the  complaint  that  it  was  executed 
and  delivered  'for  a  valuable  consideration,'  without  in  any  way  setting 
up  the  facts  showing  consideration,  is  a  mere  conclusion  of  law."  The 
last  mentioned  case  was  followed  in  Browning,  King  dt  Co.  v.  Ter- 
mUiger,  144  App.  Div.  516;  129  Supp.  431,  in  which  it  is  stated:  "The 
allegation  that  plaintiff  made  this  new  agreement  abrogating  the 
former  written  lease  and  forgave  the  rent  due  'for  a  valuable  con- 
sideration' is  a  mere  conclusion  of  law,  as  is  any  such  allegation  when 
applied  to  a  non-negotiable  instrument,  unaccompanied  by  any  state- 
ment of  the  facts  showing  consideration."  The  last  mentioned  case 
was  in  turn  followed  by  the  Appellate  Term  in  the  First  Department, 
in  the  case  of  KinseOa  v.  Lodcwood,  70  Misc.  619;  140  Supp.  513. 
Prindle  v.  CartUhers  was  also  followed  in  St.  Lawrence  County  Nat. 
Bk.y.  Walkins,  153  App.  Div.  551;  138  Supp.  116  in  the  Thiid  Departr 
ment.  But  the  First  Department  has  refused  to  follow  the  doctrine 
of  that  case.  CaUfomia  Packing  Corp.  v.  KeUy  8.  A  D.  Co.,  188 
App.  Div.  475;  000  Supp.  000;  and  oases  cited. 

The  case  of  Prindle  v.  Caruihers,  supra,  was  on  an  instrument  in 
writing,  reading  as  follows:  "For  value  received,  I  promise  to  pay  to 
Henry  Caruthers,  or  his  wife  Elizabeth,  annually,  on  the  first  day  of 
April,  during  the  life  of  the  longest  liver  of  them,  the  sum  of  Two 
hundred  dollars,  if  called  for  or  needed.   William  Caruthers." 

It  was  held  that  this  was  not  a  promissory  note  because  it  was  not 
payable  at  all  events.  It  is  to  be  observed,  also,  that  it  was  not  pay- 
able to  the  order  of  either  of  the  payees  or  to  bearer,  and  therefore  it 
was  non-negotiable  under  the  authorities.  The  court  distinctly  held, 
however,  that  the  words  "for  value  received "  were  sufficient  as  pleading 
a  consideration.  Prindle  v.  Caruthers  does  not  seem  to  have  beea 
either  criticized  or  overruled,  and,  indeed,  appears  to  have  been  cited 
with  approval  in  the  later  case  of  National  Cititens  Bank  v.  Toplitz, 
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Marie  Dressier  Dalton   and   others.     From  judgment 
in  favor  of  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

Nathan  Vidaver  (Samuel  Schwartzberg,  of  coimsel), 
for  appellants. 

178  N.  Y.  464,  as  stated  above.  In  the  last  mentioned  case,  however, 
the  court  quotes  the  following  doctrine  from  a  number  of  authorities: 
^*  In  declaring  ui)on  a  contract  not  under  seal,  it  is  in  all  cases  necessary 
to  state  that  it  was  a  contract  that  imports  and  implies  consideration, 
as  a  bill  of  exchange  or  promissory  note,  or  expressly  to  state  the 
particular  consideration  upon  which  it  is  founded."  In  NoHanal 
Citizens  Bank  v.  Toplitz,  supra,  the  court  further  said:  "In  the  case 
at  bar  there  is  no  averment  in  the  answer,  and  no  statement  in  the 
opening  of  defendant's  counsel  of  any  consideration  whatever."  The 
last  quotation  follows  immediately  after  the  statement  by  the  court 
of  the  rule  in  the  case  of  Prindle  v.  CanUhers,  to  the  effect  that  the 
words  "for  value  received"  are  sufficient  as  a  statement  of  considera- 
tion, when  the  pleading  is  tested  by  demurrer,  even  though  the  con- 
tract is  not  under  seal  nor  a  n^otiable  instrument. 

Prindle  v.  CanUhers,  supra,  was  cited  in  Meyer  v.  Hibsher,  47  N.  Y. 
265,  at  page  269,  but  in  the  last  mentioned  case  the  action  was  on  a 
negotiable  promissory  note. 

Prindle  v.  Caruthers,  supra,  was  cited  in  the  case  of  Banker  v.  Coons, 
40  App.  Div.  672;  58  Supp.  47,  in  which  a  recovery  was  had  upon  a 
contract  expressing  consideration  for  value  received,  but  the  case  was 
not  determined  on  a  question  of  pleading. 

Prindle  v.  CanUhers  was  also  cited  in  the  case  of  HamiUon  v.  HamUr 
tan,  127  App.  Div.  871;  112  Supp.  10,  where  the  instrument  was  in 
the  form  of  a  promissory  note,  but  the  court  held  that  it  was  not 
necessary  to  determine  whether  or  not  it  was  technically  a  promissoiy 
note.  The  consideration  was  expressed  by  the  words  "for  value 
received."  The  court  said:  "In  the  absence  of  evidence  to  the  con- 
trary, this  is  a  sufficient  acknowledgment  or  proof  of  consideration." 
The  question  in  the  Hamilton  case,  however,  also  arose  on  the  trial 
and  not  on  the  pleadings. 

In  the  case  of  Rice  v.  Rice,  43  App.  Div.  458;  60  Supp.  97,  the  action 
was  brought  upon  the  following  instrument:  "For  value  received,  I 
promise  to  pay  Oliver  James  Rice,  or  order,  the  sum  of  Fifteen  hundred 
dollars  When  he  is  twenty-one  years  of  age,  with  interest  from  date. 
Rachel  G.  Rice."  The  court  held  that  this  was  not  a  promissory  note 
because  it  was  not  payable  in  any  event,  and  further  held  that  a  con- 
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WiUiam  Klein,  of  New  York  City,  for  respondent. 

Philbin,  J.  The  complaint  alleged  that  the  defendant 
Marie  Dressier  Dalton,  on  or  about  October  26,  1914, 
''for  value  received  duly  made,  ^ecuted,  and  delivered 
to  this  plaintiff  her  promissory  note  in  writing"  for 
$2,500;  that  prior  to  the  delivery  of  the  note  to  plaintiff 
''tiie  defendants  Dressier  Players,  Incori>orated,  and 
James  H.  Dalton,  for  value  received,  duly  indorsed  the 
same  in  blank,  and  the  defendant  Marie  Dressier  Dalton 
delivered  same  so  indorsed  to  the  plaintiff  herein."  The 
answer  admits  the  making  of  the  note  and  sets  up  pay- 
ment. 

On  the  trial  the  plaintiff's  coimsel  said  there  was 
nothing  denied;  that  the  defense  was  payment.  The 
court  tiien  ruled  that  the  defendant  had  the  aflSrmative. 
The  plaintiff  did  not  offer  the  note  in  evidence,  and, 
consequently,  there  is  nothing  to  show  its  precise  wording. 
Nor  did  plaintiff  offer  any  proof.  The  defendant  moved 
to  dismiss  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
attention  of  the  court  was  called  to  the  fact  that  the 


sideration  could  be  inferred  from  the  words  ''for  value  reodved"  in 
the  absence  of  evidence  to  the  contrary.  The  question  in  this  case  also 
arose  on  the  trial. 

''When  a  copy  of  the  instrument  sued  upon  is  set  forth  in  the  com- 
plaint, and  that  instrument  on  its  face,  shows  the  existence  of  a  valid 
consideration,  no  other  averment  of  the  consideration  need  be  found 
in  the  complaint."  Wood  v.  Knight,  35  App.  Div.  21;  54  Supp.  466. 
In  the  last  mentioned  case  there  were  mutual  obligations  assumed  and 
mutual  promises  made  and  the  court  said  that  such  mutual  promises 
were  sufficient  to  show  consideration  on  the  face  of  the  paper  itself , 
and  cited  as  authority  NeUia  v.  De  Forest,  16  Barb.  61,  at  page  65. 

It  would  seem,  therefore,  that  Prindle  v.  Caruthera  has  not  been 
overruled  and  that  the  doctrine  of  that  case  cannot  be  harmonised 
with  the  later  decisions  holding  that  the  words  "value  received"  are 
insufficient  as  a  matter  of  pleading  to  state  the  consideration  for  a 
contract,  although  it  may  be  that  the  adversary  is  entitled  to  an  order 
requiring  the  pleading  to  be  made  more  definite  and  certain. 
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complaint  set  up  a  non-negotiable  note,  and  no  consider- 
ation was  pleaded.  The  court  subsequently  found  for 
the  plaintiff  for  the  full  amount  claimed.  The  note 
pleaded  was  not  n^otiable  (N^otiable  Instruments 
Law,  §  20,  subd.  4;  CawUy  v.  CosteUoy  15  Hun,  303),  and 
consideration  was  required  to  be  pleaded  and  proved. 
The  use  of  the  words  "value  received"  is  not  a  sufficient 
allegation  of  consideration.  Kinsella  v.  Lockwaod,  79 
Misc.  619;  140  Supp.  513. 

Judgment  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event,  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  upon  payment 
of  costs  of  the  action  to  date.    All  concur. 


Harry  C.  Rosenberg,  Respondent,  v.  New  York  Cen- 
tral Railroad  Co.,  Appellant 

(Supreme  Ck)urt,  App.  Div.,  Second  Dept.,  Nov.  9, 1917) 

Txial;  charge;  failure  to  except;  reversal;  carriers;  liability  for 
negligence  of  yetexinarian  called  to  treat  stock 

1.  Where  the  trial  court  in  charging  the  juiy  erroneously  states 
the  basis  of  the  defendant's  liability,  judgment  in  favor  of 
the  plaintiff  should  be  reversed  even  though  there  is  no  ex- 
ception to  the  charge. 

2.  Where  a  horse  being  transported  by  a  carrier  became  ill  and 
was  killed  by  a  veterinarian,  who  was  called  by  the  carrier, 
to  prevent  the  horse  from  suffering  and  because  in  the  belief 
of  the  veterinarian  the  horse  could  not  recover,  it  was  held 

.  that  the  liability  of  the  carrier  was  limited  to  the  duty  of 
exercising  reasonable  care  and  prudence  in  the  selection  of 
the  veterinarian. 

Appeal  by  the  defendant  from  a  judgment  of  the 
County  Court  of  Orange  County  in  favor  of  the  plaintiff 
and  an  order  denjring  a  motion  for  a  new  trial. 

Beixrsed. 
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J.  Harold  McCord,  for  respondeat. 
Reeve  Ketcham,  for  appellant. 

JenkSi  p.  J.: 

The  plaintiff  gained  a  verdict  against  a  common 
carrier  for  the  value  of  a  horse.  When  the  horse  was 
in  transit  and  quite  far  from  the  place  for  delivery, 
it  was  killed  by  a  veterinarian,  who  had  been  called  in 
by  the  defendant.  The  veterinarian  testified  that  he 
concluded  that  the  horse  was  fatally  ill,  would  die  witlun 
a  few  hours,  and  that  the  killing  was  to  end  suffering. 
He  testified  that  he  thus  acted  upon  his  own  responsi- 
bility. 

I  think  that  the  verdict  rests  upon  a  mistaken  groimd 
of  liability.  For  the  court  told  the  jury,  without  protest 
by  the  plaintiff,  that  there  was  no  proof  of  negligence  of 
carriage,  but  submitted  the  question  of  liability  for  the 
act  of  the  veterinarian,  with  the  instruction  that  the 
jury  must  cast  liability  on  the  defendant,  if  they  con- 
cluded that  the  veterinarian  erred  in  his  diagnosis  against 
recovery.  Now,  the  obligation  of  the  defendant  with 
respect  to  the  veterinarian  was  but  to  exercise  reasonable 
care  and  prudence  in  his  selection.  Lavbheim  v.  De 
Koninglyke  N.  S.  Co.,  107  N.  Y.  228;  13  N.  E.  781;  1 
Am.  St.  Rep.  815.  The  plaintiff  did  not  strive  to  show 
that  defendant  fell  short  in  its  care  or  prudence  of  selec- 
tion. And  even  if  the  jury  preferred  the  proof  of  the 
plaintiff  to  that  of  the  defendant  as  to  the  illness,  its 
causes,  consequences,  treatment,  and  fatality,  that  proof 
pointed  to  nothing  but  professional  error,  and  not  to 
such  professional  incapacity  that  in  itself  permitted  an 
inference  of  negligence  of  the  defendant  in  selection. 
We  must  infer  that  the  wrong  rule  of  liability  laid  down 
by  the  court  worked  injustice,  and  therefore,  even  in  the 
absence  of  specific  exception,  we  should  reverse  the 
judgment  and  order  a  new   trial.    Gowdey  v.  jRobbins, 
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3  App.  Div.  353;  38  Supp.  280;  GUlett  v.  Trustees  of 
Kinderhook,  77  Hun,  604;  28  Supp.  1044;  Smith  v.  Long 
Island  Railroad  Co.,  129  App.  Div.  427;  114  Supp.  228; 
Stvift  V.  Pook,  172  App.  Div.  10;  157  Supp.  928.  In 
view  of  the  new  trial,  it  may  be  pointed  out  that  the 
plaintiff  bears  the  burden  of  showing  that  the  failure  of 
delivery  was  not  excused  by  the  exceptions  of  liability' 
contained  in  the  contract  of  carriage. 

The  judgment  and  order  of  the  Coxmty  Court  of  Orange 
Coimty  are  reversed,  and  a  new  trial  is  ordered;  costs 
to  abide  the  event. 

Mills,  Rich,  Putnam  and  Blackmab,  JJ.,  concurred. 


Helen  Reade,  Respondent,  v.  Wiluam  J.  Halpin,  the 
Society  of  the  Sisters  op  St.  Joseph  op  the  City  op 
Troy,  Appellants,  Impleaded  with  another 

(Sup.  Ct.,  App.  Div.,  Third  Dept.,  Nov.  14, 1917) 

Motions  and  orders;  denial  of  motion  to  dismiss  complaint;  appeal 

1.  A  denial  of  a  motion  to  dismiss  a  complaint,  which  motion 
is  made  after  a  jury  has  rendered  a  verdict  in  favor  of  one  of 
the  defendants  and  has  disagreed  as  to  others,  is  not  such 
an  order  imder  Code  Civ.  Pro.,  §§  767  and  768  as  to  which 
an  independent  appeal  may  be  taken  under  Code  Civ.  Pro., 
§§  992  and  996,  but  such  an  order  can  be  reviewed  only  on 
an  appeal  from  the  judgment  rendered  after  a  trial. 

Appeal  by  the  defendants  from  an  order  denying  a 
motion  to  dismiss  the  complaint  entered  in  the  office  of 
the  Supreme  Court,  Rensselaer  County. 

James  Farrett,  for  respondent. 

Thomas  S.  Fagan,  for  appellants. 
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Cochrane,  J. : 

This  is  an  action  for  malicious  prosecution  against 
three  defendants.  At  the  trial  the  jury  rendered  a 
verdict  in  favor  of  one  defendant,  and  reported  a  dis- 
agreement as  to  the  other  two,  who  are  the  appellants 
herein.  They  immediately  moved  to  dismiss  the  com* 
plaint,  on  grounds  stated  by  them  m  making  similar 
motions  during  the  trial,  at  the  close  of  plaintiff's  evi- 
dence, and  again  at  the  close  of  all  the  evidence,  and  on 
the  additional  ground  that,  on  the  complaint  and  verdict 
in  favor  of  the  other  defendant,  no  damages  could  be 
recovered  against  them;  it  being  argued  that  a  verdict 
against  them  and  in  favor  of  the  other  defendant  would 
be  inconsistent.  This  motion  having  been  denied,  the 
determination  of  the  court  in  disposing  of  the  motion 
was  incorporated  in  the  form  of  an  order,  and  from  such 
alleged  order  this  appeal  has  been  taken. 

The  determination  in  question  is  not  an  order  in  the 
sense  in  which  that  term  is  used  in  the  Code  of  Civil 
Procedure.  Sections  767  and  779,  inclusive,  constituting 
title  5  of  chapter  8  of  the  Code  of  Civil  Procedure,  apply 
to  ''motions  and  orders  generally."  Section  767  is  as 
follows: 

''Definition  and  Form  of  an  Order.  A  direction  of  a 
court  or  judge,  made  as  prescribed  in  this  act  in  an  action 
or  special  proceeding,  must  be  in  writing,  unless  other- 
wise  specified  in  the  particular  case.  Such  a  direction, 
unless  it  is  contained  in  a  judgment,  is  an  order." 

The  section  then  goes  on  to  require  the  court  to  cause 
its  determination,  together  with  a  recital  of  the  papers 
read  on  the  motion  to  be  indorsed  on  or  appended  to  the 
motion  papers.  Section  768  provides,  among  other 
things: 

''Such  application  or  motion  must  be  made  to  a  court 
or  to  a  judge  or  justice  thereof." 

There  are  other  numerous  detailed  provisions  as  to  the 
place  where,  and  the  conditions  imder  which,  a  motion 
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may  be  made^  and  the  manner  in  which  a  disposition 
thereof  shall  be  reached.  These  provisions  have  no 
relevancy  or  application  to  a  determination  such  as  the 
one  in  question.  A  motion  resulting  in  an  order,  imless 
there  is  special  provision  to  the  contrary,  may  be  made 
at  any  time  during  the  history  of  the  action,  from  its 
inception  to  the  trial  and  thereafter,  and  to  any  branch 
of  the  court  at  which  provision  is  made  for  the  hearing 
o{  such  a  motion,  and  to  any  judge  qualified  to  hear  the 
same.  The  determination  in  question  is  of  an  entirely 
different  nature.  It  is  not  subject  to  the  practice  ordi- 
narily applicable  to  motions  and  orders.  A  motion  to 
dismiss  the  complaint  was  made,  it  is  true;  but  such 
motion  was  made  during  the  trial  and  as  a  part  thereof, 
and  necessarily  only  to  the  particular  judge  who  happened 
to  be  conducting  that  particular  trial  and  while  the  same 
was  m  progress.  The  determination  is  not  an  order, 
but  a  ruling  made  during  the  course  of  the  trial.  Section 
992  of  the  Code  of  Qvil  Procedure  provides  that  an 
exception  may  be  taken  to  the  ruling  of  the  court  upon 
a  question  of  law  arising  upon  the  trial,  and  §  996  pro- 
vides that  a  rulii^  to  which  an  exception  is  taken  ''can 
be  reviewed  only  upon  an  appeal  from  the  judgment, 
rendered  after  the  trial.''  The  determination  in  question 
is-  such  a  ruling,  and  is  not  an  order  in  any  appropriate 
sense,  and,  like  many  other  rulings  occ\irring  during  a 
trial,  may  be  reviewed  on  an  appeal  from  the  judgment 
affected  by  such  ruling,  if  the  party  appealing  is  aggrieved 
thereby. 

The  right  of  appeal  in  a  case  like  the  present  has  never 
been  exercised  or  recognized  by  the  profession  or  the 
courts,  and  we  are  referred  to  no  decision  or  legislation 
justifying  the  practice  here  adopted.  On  the  contrary, 
the  case  of  Pangbum  v.  Buick  Motor  Co.,  211  N.  Y.  228; 
105  N.  E.  423,  seems  to  be  an  authority  against  the 
appellants  on  this  question  of  practice.  In  that  case  a 
jury  had  rendered  a  verdict  in  favor  of  one  of  two  defend- 
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ants  and  against  the  other,  which  verdict  was  inconsistent, 
and  the  judgment  rendered  thereon  against  the  one 
defendant  was  reversed  on  appeal  from  the  judgment. 
After  the  judgment  was  entered  against  the  appealing 
defendant,  it  moved  at  Special  Term  to  correct  the  same, 
by  striking  therefrom  the  adjudication  against  itself 
and  inserting  in  lieu  thereof  an  adjudication  that  the 
complaint  be  dismissed,  which  motion  was  denied,  and 
the  order  denying  the  same  was  also  before  the  Court  of 
Appeals  for  its  consideration  on  the  appeal  from  the 
judgment.  The  court,  in  discussing  this  motion,  al- 
though holding  that  the  appellant,  on  its  appeal  from  the 
judgment,  was  entitled  to  a  reversal,  stated: 

"It  does  not  seem  to  need  long  discussion  to  point  out 
the  ineffectiveness  of  this  motion,"  and  that  the  defect 
was  "not  of  a  kind  to  be  corrected  on  such  a  motion." 

Of  course,  if  the  appellants  are  right  in  their  practice, 
it  is  hnmaterial  whether  the  jury  disagreed  or  rendered 
a  verdict  against  them.  In  either  event,  they  could 
raise  the  question  by  motion,  as  the  appellants  sought 
to  do  in  the  case  cited.  If  the  trial  had  resulted  in  a 
judgment  *  against  the  appellants,  their  remedy  would 
be  an  appeal  from  the  judgment.  By  the  disagreement 
of  the  jury,  and  the  denial  of  the  appellants'  motion, 
the  trial  resulted  in  a  nulHty  as  to  them.  They  are  in  no 
more  favorable  position  than  before  the  trial,  and  they 
have  no  grievance  which  may  not  be  redressed  on  another 
trial. 

The  appeal  should  be  dismissed,  with  $10  costs  and  dis- 
bursements. Kellogg,  P.  J.,  Lton,  Woodwaiu)  and 
Sewell,  JJ.,  concurred. 
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Franc  J.  De   Nell,  PlaintiflF,  v.  Reine  Rosenberg, 

Defendant 

(gup.  Ct.,  Special  Term,  N.  Y.  County,  Nov.  30, 1917) 
Bill  of  particulars;  matter  of  evidence;  verification 

1.  In  an  action  for  damages  for  personal  injmies  alleged  to  have 
been  caused  by  the  negligent  operation  of  an  automobile  a 
bill  of  particulars  should  not  be  required  from  the  plaintiff 
stating  the  speed  at  which  it  is  claimed  that  the  defendant's 
car  was  being  operated  at  the  time  of  the  accident,  as  that 
is  a  matter  of  evidence. 

2.  Where  a  complaint  is  not  verified  in  an  action  for  negligence 
the  defendant  is  not  entitled  to  a  verified  bill  of  particulars. 

Motion  by  the  defendant  for  a  verified  bill  of  particu- 
lars in  a  negligence  action. 
Granted  as  to  a  portion  only. 

Frederick  MeUor,  for  the  defendant  and  motion. 

Jacob  Klein,  for  plaintiff  opposed. 

GlEGERICH,   J.: 

The  plaintiff  should  not  be  required  to  state  the 
rate  of  speed  at  which  it  will  be  claimed  the  de- 
fendant's car  was  being  operated  at  the  time  of  the 
hap]>ening  of  the  accident,  as  demanded  in  the  fourth 
paragraph  of  the  motion,  as  that  is  a  matter  of  evidence. 

There  appears  to  be  no  objection  on  the  part  of  the 
plaintiff  to  furnishing  the  other  particulars  sought;  but 
he  urges  that  the  defendant  is  not  entitled  to  a  verified 
bill  of  particulars,  as  the  complaint  is  not  verified.  This 
contention  is  supported  by  the  authorities.  Withers  v. 
Toulndn,  10  N.  Y.  St.  Rep.  704;  13  Civ.  Proc.  R.  1; 
Brav£T  V.  Oceanic  Steam  Navigation  Co.,  Lim.,  26  App. 
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Div.  623,  more  fully  reported  in  49  N.  Y.  Supp.  937; 
Code  Qv.  Proc.,  §  531 ;  1  Nichols'  New  York  Practice,  878. 
The  plaintiff  will  therefore  not  be  reqxiired  to  serve  a 
vmfied  bill,  as  demanded  in  the  notice  of  motion. 

Motion  disposed  of  as  indicated,  without  costs.  The 
order  to  be  entered  hereon  will  fix  a  time  for  the  service 
of  an  unverified  bill  of  particulars.    Settle  order  on  notice. 


EusANOR  Walk£R,  Respondent,  v.  Jakes  J.  Matchett 

Co.,  Inc.,  Appellant 

(Sup.  Ct.,  Special  Term,  New  York  County,  Nov.,  1917) 

Pleading;  answer;  defenses  and  counterclaims;  separately  stating 

and  numbering 

1.  Where  a  defendant  pleads  certain  facts  as  a  defense  and 
counterclaim  a  motion  by  the  plaintiff  should  be  granted 
compelling  the  defendant  to  separately  state  and  number  the 
facts  constituting  the  defense  and  the  facts  constituting  the 
counterclaim,  even  though  the  defendant  claims  that  the 
same  facts  constitute  both  the  defense  and  the  counterclaim. 

Motion  by  the  plaintiff  to  require  the  defendant  to 
separately  state  and  number  the  facts  pleaded  as  a  de- 
fense and  the  facts  pleaded  as  a  coimterclaim. 

Granted. 

Kelly  &  Quinn  and  Alexander  Thain  and  Lilian  H. 
AndrewSy  attorneys  for  the  plaintiff  and  motion. 

Henry  F.  Cochrane,  attorney  for  defendant,  opposed. 

GlEGERICH,  J. : 

The  plaintiff  moves  to  have  the  matter  pleaded  by  the 
defendant  as  a  separate  defense  and  as  a  counterclaim 
divided  and  niunbered,  so  as  to  set  forth  what  part  thereof 
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is  pleaded  by  way  of  defense  and  what  part  by  way  of 
counterclaim.  The  action  is  brought  for  the  agreed  rent 
of  premises  occupied  by  the  defendant.  The  period  for 
which  rent  is  claimed  is  for  the  months  of  February  to 
September,  1917,  inclusive,  at  the  rate  of  $600  per  month. 
The  portion  of  the  answer  against  which  the  motion  is 
directed  sets  forth,  ''for  a  first,  separate,  and  distinct 
defense,  and  by  way  of  counterclaim,"  in  substance  the 
following  facts:  That  the  plaintiff  is  the  owner  of  a  life 
estate  and  entitled  to  the  rents  of  the  premises  in  question; 
that  a  former  lease  e3q)ired  on  May  1,  1916,  and  prior  to 
such  expiration  the  defendant  opened  negotiations  with 
the  plaintiff  for  a  renewal  thereof,  and  that  as  the  result 
of  such  negotiations  the  plaintiff  agreed  with  the  defend- 
ant that  if  the  defendant  would  agree  to  lease  the  premises 
for  a  term  of  five  years,  with  the  privilege  of  a  renewal 
for  five  years  more,  she  would  enter  into  a  lease  in  writing 
whereby  she  would  lease  the  premises  to  the  defendant 
for  a  period  of  five  years  from  the  1st  day  of  May,  1916, 
at  a  yearly  rental  of  $7,200,  payable  monthly  in  advance, 
with  the  privilege  of  a  further  term  of  five  years  on  the 
same  terms  and  conditions,  and  she  would  further  agree 
to  remove  certain  violations  placed  upon  the  premises  by 
the  city  of  New  York,  and  would  make  certain  repairs, 
renewsJs,  and  improvements;  and  that  the  parties  drew 
up  and  signed  an  instrument  in  writing,  which,  however, 
is  brief  and  informal,  although  it  does  contain  substanti- 
ally the  agreement  as  set  forth  in  the  allegations  above 
summarized.  The  portion  of  the  answer  moved  against 
also  alleges  that  the  parties  mutually  agreed  that  they 
would  enter  into  another  instrument,  in  form  a  lease, 
executed  and  acknowledged  as  an  instrument  to  be  re- 
corded, but  that  the  plaintiff  has  failed  and  refused  to 
execute  such  a  formal  lease,  and  has  repudiated  her  agree- 
ment, and  has  asserted  that  the  defendant  has  no  lease, 
and,  further,  that  she  has  refused  to  carry  out  her  agree- 
ment to  remove  the  said  violations  and  to  make  the  said 
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repairs,  renewals,  and  improvements,  and  that  the  d^ 
fendant  has  been  compelled  by  the  City  of  New  York 
to  suspend  the  conduct  of  its  business  for  a  long  period 
of  time,  and  was  not  suffered  and  pennitted  by  the  said 
city  to  resume  business  until  it  had  made  or  partly  made 
the  repairs,  replacements,  and  alterations  which  the  plain- 
tiff had  promised  to  make,  and  that  the  defendant,  in 
order  to  obtain  permission  of  the  city  to  use  the  building, 
was  compelled  to  and  did  expend  large  sums  of  money 
doing  such  work,  amounting  in  all  to  $3,900.  The  same 
part  of  the  answer  further  alleges  that  the  defendant  suf- 
fered a  loss  of  S3,000  as  a  result  of  the  suspension  of  its 
business,  and  asks  for  judgment  that  the  plaintiff  be 
compelled  to  specifically  perform  her  contract  to  execute 
and  acknowledge  a  lease  and  for  a  money  judgment  in  the 
sum  of  $6,900,  and  for  an  injunction  restraining  the  plain- 
tiff from  removing  the  defendant  from  the  premises  or  in 
any  wise  interfering  with  its  use  and  occupation  thereof 
pending  the  hearing  and  determination  of  the  action. 

The  motion  is  resisted  on  behalf  of  the  plaintiff;  but  it 
seems  to  me  quite  plain  that  the  defendant  is  entitled  to 
the  reUef  asked.  It  goes  without  saying  that  a  defense 
and  a  counterclaim  are  distinct  things.  Whether  for 
purposes  of  demurrer  or  reply,  or  motion  or  trial,  the  plain- 
tiff is  entitled  to  have  the  defendant  set  forth  separately 
the  facts  claimed  to  constitute  a  defense  and  the  facts 
claimed  to  constitute  a  counterclaim,  even  though  the 
defendant  may  claim  that  the  same  facts  constitute  both. 
Although  I  have  been  imable  to  find  a  case  deciding  the 
point  now  presented,  the  dictum  contained  in  Loew  v. 
Mclnemey,  159  App.  Div.  513,  at  page  516;  144  N.  Y. 
Supp.  546,  at  page  548,  is  distinct  upon  the  point.  The 
court  there  said: 

"In  the  case  at  bar,  however,  the  new  matter  was  de- 
nominated as  a  coimterclaim  as  well  as  a  defense.  Scien- 
tifically, if  designed  to  operate  as  such,  they  should  be 
separately  stated.    Code  Civ.  Pro.,  §§  500,  507.    The  in- 


Walker  v.  Matchett  Co.  113 

Opinion  of  the  Court 

definiteness  and  uncertainty  could  be  remedied  on  plain- 
tiff's motion." 

After  using  the  words  just  quoted^  the  Appellate  Di- 
vision cited  Bass  v.  Comstockf  38  N.  Y.  21,  as  an  authority. 
That  case  dealt  with  two  causes  of  action  which  were 
not  separately  stated  as  required  by  §  167  of  the  old 
Code.  The  court  said,  at  page  22,  that  the  remedy 
of  the  aggrieved  defendant  was  by  motion.  There  can 
be  no  question  in  my  opinion  but  that  substantially  the 
same  considerations  of  convenience  and  orderly  practice 
which  led  to  the  provision,  which  was  embodied  both  in 
the  old  Code  and  in  the  present  Code,  that  causes  of  ac- 
tion should  be  separately  stated,  require  that  matter 
which  is  to  be  relied  upon  both  as  a  defense  and  as  a 
counterclaim  should  be  separately  stated  and  designated. 
In  the  case  above  set  forth,  and  in  almost  any  case,  it  is 
easy  to  imagine  practical  difficulties  which  might  result 
from  the  court's  refusal  to  direct  such  a  separation.  One  of 
those  difficulties  is  set  forth  in  Loew  v.  Mclnemey,  supra, 
159  App.  Div.  at  page  516;  144  Supp.  at  page  548,  where 
the  court  said: 

"A  rule  of  pleading  having  been  simply  violated,  and  no 
resort  having  been  had  to  the  prescribed  method  of  cor- 
rection, we  are  inclined  to  hold  that,  as  the  new  matter 
was  denominated  as  a  counterclaim,  it  should  stand  as 
such.  There  is  no  sound  or  compelling  reason  why  we 
should  elect  to  ignore  the  statement  that  it  was  a  counter- 
claim. The  suggestion  that  we  affirm,  because  the  trial 
court  heard  and  fairly  disposed  of  this  question  of  usury 
on  ite  merits,  asks  ^  to  disregard  defendants'  right  to 
stand  upon  the  issues  under  the  pleadings.  In  the  absence 
of  a  reply,  defendants  were  not  called  upon  to  prepare 
to  meet  any  opposition  to  then-  counterclaim.  The  court 
erred  in  not  so  treating  it,  and  the  judgment  should  be 
reversed.  As  the  parties  may  in  a  new  trial  shape  their 
pleadings  and  offer  their  proofs  in  a  manner  better  suited 
to  attain  justice,  a  new  trial  will  be  directed." 
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If,  in  the  case  just  quoted  from,  sound  rules  of  pleading 
and  practice  had  been  adhered  to,  the  court  would  not 
have  been  thus  left  in  doubt  and  the  expense  and  trouble 
of  a  new  trial  would  have  been  avoided. 

The  motion  is  granted,  with  $10  costs.  Settle  order  on 
notice. 


William  J.  Logan,  Respondent,   v.  Fidblity-Phenix 

Fire  Insurance  Co.,  Appellant 

(Supreme  Ck)urt,  Appellate  Division,  First  Depart.,  Feb.  1,  1918; 

181  App.  Div.  624;  000  Supp.  000) 

Pleading  {  demanding  equitable  relief  when  only  cause  of  action 
at  law  stated;  demurrer;  return  of  stock  on  demand;  necessity 
of  demand;  res  ad  judicata;  demurrer 

1.  Where  the  relief  demanded  in  the  complaint  is  purely 
equitable,  such  as  that  for  an  accounting,  and  the  cause  of 
action  stated  is  purely  legal,  a  demurrer  to  the  complaint 
will  be  sustained.^ 

2.  Under  a  contract  by  which  the  defendant  agrees  to  return 
certain  stock,  on  demand,  a  cause  of  action  is  not  stated  in 
the  complaint  on  the  contract  without  an  all^ation  of  a 
demand  before  suit. 

3.  The  doctrine  of  res  adjudicaJta  cannot  be  applied  to  a  plead- 
ing, on  a  demurrer,  where  it  is  not  shown  in  the  pleading 
itself  what  was  decided  in  the  former  suit. 

Appeal  from  an  order  made  at  New  York  Special  Term, 
granting  the  plaintiflf's  motion  for  judgment  on  the  plead- 
ings overruling  the  defendant's  demurrer  to  the  complaint. 

Reversed. 


^Before  answer,  a  complaint  praying  equitable  relief  for  which  no 
basis  is  laid  and  showing  a  cause  of  action  at  law  is  demurrable.  Low 
V.  Swartumit,  171  App.  Div.  726;  157  Supp.  1067. 
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EWm  Root  (David  Rumaey,  on  the  brief),  attorney  for 
the  appellant. 

Gifford,  Hobbs  &  Beard  (Anson  Beard,  of  counsel),  for 
the  respondent. 

Sheabn,  J.: 

The  defendant  has  appealed  from  an  order  granting 
plaintiff's  motion  to  overrule  a  demmrer  to  the  complaint, 
interposed  on  the  groimd  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  complaint,  after  alleging  the  broad  and  entirely 
sufficient  power  of  Sheldon,  as  president  of  the  Phenix 
Insurance  C!ompany,  derived  both  by  the  terms  of  its 
charter  and  by  the  customs  of  the  business,  to  warrant 
him  in  making  the  contract  of  borrowing  which  is  set 
forth  in  the  complaint,  alleges  the  making  of  a  contract 
between  the  plaintiff  and  the  Phenix  Insurance  Company, 
acting  through  Sheldon,  its  president,  by  which  the  stock, 
which  is  the  subject  of  this  action,  was  borrowed  by  the 
Phenix  Insurance  Company  under  an  agreement  to  re- 
turn the  stock  on  demand.  It  is  alleged  that  the  plaintiff 
was  induced  to  enter  into  the  contract  by  reliance  upon 
certain  statements  made  by  Sheldon  concerning  the 
business  of  the  company,  the  occasion  for  the  loan,  and 
the  use  which  the  defendant  intended  to  make  of  the 
loan,  which  statements  were  \mtrue;  further,  that  plain- 
tiff delivered  the  stock  '^to  the  said  Sheldon  as  president, 
and  for  the  account,  of  said  Phenix  Insurance  Company," 
and  that — ^^'the  said  Sheldon,  as  president  of  said  Phenix 
Insurance  Company,  at  the  same  time  delivered  to  plain- 
tiff a  receipt  for  the  said  shares  of  stocky  of  which  the 
following  is  a  copy: 

"'New  York,  October  27,  1909. 

"'Received  of  Mr.  Wm.  J.  Logan  fo\ui;een  hundred 
(1,400)  shares  of  Am.  Sugar  Refining  Co.  com.  stock,  for 
acct.  of  Phenix  Insurance  Co.,  to  be  retiuned  on  demand. 

"'George  P.  Sheldon,  President.'" 


116      Logan  v.  Fidelity-Phenix  Fire  Ins.  Co. 

Opinion  of  the  Court 

The  complaint  further  alleges  that  plaintiff  subsequently 
ascertained  the  falsity  of  Sheldon's  statements,  and  that, 
instead  of  the  company  having  used  the  stock  to  borrow 
$145,000  for  the  piupose  of  transferring  certain  reinsur- 
ance, Sheldon  borrowed  that  simi  on  the  loaned  stock 
and  by  'Hhe  use  of  practically  all  of  the  aforesaid  sum  of 
one  himdred  and  forty-five  thousand  dollars  ($145,000) " 
paid  a  $10,000  indebtedness  of  the  Phenix  Ins\u*anoe 
Company  and  completed  the  performance  of  a  contract 
under  which  that  company  was  obligated  to  purchase 
$200,000  face  value  of  New  York  City  bonds,  which  were 
thereby  actually  purchased  by  the  company  and  were 
delivered  into  its  treasury.  The  complaint  further  alleges 
that  the  pledgee,  from  whom  Sheldon  borrowed  the 
$145,000,  thereafter  sold  plaintiff's  pledged  stock  and 
paid  the  $145,000  loan  from  the  proceeds  of  the  sale. 
The  complaint  demands  judgment  that  it  be  ascertained 
through  an  accounting  what  part  of  the  $145,000,  bor- 
rowed by  Sheldon  on  plaintiff's  stock,  was  used  for  the 
benefit  of  defendant  and  fotmd  its  way  into  defendant's 
treasury  through  the  aforesaid  transactions,  and  that 
plaintiff  have  judgment  for  the  amount  so  ascertained. 

It  is  insisted  on  behalf  of  the  plaintiff  that  this  is  an 
equitable  action  to  trace  the  assets  or  money  by  which 
the  defendant  was  unjustly  enriched,  and  to  compel 
defendant  to  account  for  that  part  of  plaintiff's  money 
which  was  used  for  the  company's  benefit.  On  the  other 
hand,  the  defendant  maintains  that  on  the  face  of  the 
complaint  a  valid  express  contract  appears,  under  which 
the  Phenix  Insurance  Company  is  obligated  to  return 
plaintiff's  stock  on  demand,  and  that  the  existence  of 
such  a  valid  express  contract  precludes  any  recovery  of 
benefits  derived  from  the  stock.  In  determining  which 
contention  is  correct,  we  are  confined  to  the  allegations 
in  the  complaint.  Conceding,  as  the  demurrer  does,  the 
broad  power  of  Sheldon  to  borrow  stock  for  the  use  of 
the  company,  it  cannot  be  seriously  denied  that  the  com- 
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plaint  sets  forth  a  complete,  express,  and,  on  its  face,  a 
perfectly  valid,  contract  obligating  the  defendant  to 
retxun  the  borrowed  stock  on  demand.  It  is  not  alleged 
that  any  demand  was  ever  made  for  the  retmn  of  the 
stock,  but  it  does  clearly  appear  that,  imless  the  defendant 
returns  the  stock  on  demand,  it  will  be  liable  to  respond 
in  damages  as  for  a  conversion.  Under  such  circimi- 
stances,  of  course,  it  is  of  no  concern  to  the  plaintiff  what 
use  the  defendant  has  made  of  the  borrowed  stock  or 
what  benefit  it  has  received  therefrom.  Where  plaintiff 
shows  that  pursuant  to  the  terms  of  a  valid  express  con- 
tract he  has  loaned  stocks  returnable  on  demand,  no 
basis  is  laid  for  any  accounting.  Before  answering,  a 
complaiDt  praying  equitable  relief,  for  which  no  basis  is 
laid,  and  showing  a  cause  of  action  at  law,  is  demurrable. 
Low  V.  Swarthwout,  171  App.  Div.  725;  157  Supp.  1067. 
But  this  complaint  does  not  even  state  a  cause  of  action 
at  law,  because  of  the  failure  to  allege  a  demand  for  the 
return  of  the  borrowed  stock.  Neither  are  we  concerned 
with  any  implied  contract,  for  the  express  contract  pre- 
cludes the  existence  of  an  implied  contract.  Gaidd  v. 
Liprmn,  4  Misc.  78;  23  Supp.  778;  Work  v.  Beach,  53 
Hun,  7;  6  Supp.  27. 

But  it  is  said  the  court  should,  in  spite  of  the  broad 
allegations  of  Sheldon's  power  and  authority,  hold  the 
contract  to  be  invalid  on  its  face,  because  it  was  decided 
in  another  action  between  the  same  parties  (161  App. 
Div.  404;  146  Supp.  678)  that  the  contract  was  invalid. 
It  is  further  said  that  the  position  of  the  defendant  is 
illogical  and  untenable,  if  not  unconscionable,  in  thAt, 
having  succeeded  in  another  action  in  having  the  con- 
tract declared  to  be  invalid,  it  is  now  seeking  to  defeat 
the  plaiQtiff  by  asserting  that  the  contract  is  valid.  In 
Triftlring  this  argument,  plaintiff's  counsel  either  fails  or 
refuses  to  appreciate  that  in  the  other  case  the  defendant, 
on  a  trial  of  the  facts,  established  as  a  fact  that  Sheldon 
did  not  have  the  power  to  make  the  contract  sued  on. 
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whereas  here  the  defendant  is  merely  dealing  with  a 
question  of  law  on  demurrer,  where  it  is  compelled  to 
admit  the  allegations  of  authority.  Notwithstanding 
the  adjudication  upon  the  trial  of  the  other  case,  the 
plaintiff  has  again  alleged  that  the  contract  was  authorized 
and  has  set  forth  facts  which,  when  uncontroverted,  show 
on  their  face  that  he  did  have  authority.  There  is  no 
allegation  in  the  complaint  showing  what  were  the  plead- 
ings in  the  other  case,  what  the  facts  were  that  were  liti- 
gated, the  scope  of  the  issues,  or  what  was  decided.  If 
the  plaintiff  is  really  proceeding  upon  the  theory  of  un- 
just enrichment,  growing  out  of  the  use  by  the  defendant 
for  its  benefit  of  money  obtained  from  the  plaintiff  pur- 
suant to  a  contract  negotiated  by  Sheldon,  as  president, 
in  excess  of  or  without  authority,  the  facts  should  be  so 
alleged,  instead  of  setting  out  what  appears  on  its  face  to 
be  a  perfectly  valid  express  contract  n^otiated  imder 
broad  and  sufficient  powers. 

Other  interesting  questions  are  raised  by  the  learned 
cotuxsel  for  the  defendant,  but  it  is  unnecessary  to  pass 
upon  them  in  the  present  state  of  the  complaint. 

The  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  overrule  the  defendant's 
demurrer  to  the  complaint  denied,  with  $10  costs,  with 
leave  to  plaintiff  to  amend  the  complaint  within  20  days 
after  notice  of  entry  of  the  order  of  reversal.    Order  filed. 

Clabke,  p.  J.,  and  Laughlin,  Scott  and  Page,  JJ., 
concurred. 
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Milton  Schnaier,  Appellant,  v.  Bradley  Contracting 
Company,  Respondent,  Impleaded  with  The  City  of 
New  York,  Defendant 

(181  App.  Div.  638;  169  Supp.  88) 

Contracts;  municipal  contractor  under  construction  contract  liable 
directly  to  owner  of  property  which  has  been  injured  by  prosecu- 
tion of  contract 

1.  Under  a  contract  with  the  City  of  New  York  for  the  con- 
struction of  a  subway  in  which  the  contractor  agrees  with 
the  city  that  under  the  plans  and  specifications,  if  the  work 
is  done  without  fault  or  negligence,  the  work  does  not  ia- 
volve  any  danger  to  the  foundation  walls  or  other  parts  of 
adjacent  buildings  or  structures,  and  that  the  contractor 
will,  at  his  own  expense,  make  good  any  damage  that  shall, 
in  the  course  of  the  construction,  be  done  to  any  such  founda- 
tions, walls  or  other  parts  of  adjacent  buildings  or  structmes, 
and  that  the  liability  of  the  contractor  under  this  covenant 
"is  absolute  and  is  not  dependent  upon  any  question  of 
negUgence  on  his  part,  or  on  the  part  of  his  agents,  servants 
or  employees,"  the  owner  of  a  building  which  has  been  in- 
jured  by  such  construction,  may  maintain  an  action  directly 
i^ainst  the  contractor,  on  the  covenent  with  the  city,  to 
recover  the  damages  thus  suffered. 

Appeal  by  the  plaintiff,  Milton  Schnaier,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  respondent, 
entered  in  the  oflSice  of  the  clerk  of  the  county  of  New  York 
on  the  15th  day  of  Jime,  1917,  upon  a  dismissal  of  the 
complaint  at  the  opening  by  direction  of  the  court. 

Reversed. 

G.  H.  BremUier  of  counsel  {Thomas  M.  Healy  with  him 
on  the  brief),  for  the  appellant. 


^  For  complaint  from  this  case,  see  post,  page  126. 
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Frederick  L.  C.  Keating  (Israel  V.  Werbin  with  him  on 
the  brief),  for  the  respondent. 

WiUiam  L.  Ransom  of  counsel  (Howard  A.  Bidler  with 
him  on  the  brief),  for  the  Public  Service  Commission  for 

the  First  District. 

Smith,  J.: 

Plaintiff  is  the  owner  of  an  apartment  house  upon  Lex- 
ington Avenue  at  the  comer  of  Ninety-fifth  Street.  The 
defendant,  the  Bradley  Contracting  Company,  was  con- 
structing the  subway.  In  that  construction,  and  without 
any  allegation  of  negligence  upon  the  part  of  the  Bradley 
Contracting  Company,  the  foundations  of  the  plaintiff's 
apartment  house  were  shaken  and  made  insecure,  and  the 
building  was  otherwise  damaged  in  the  amount  of  $12,000, 
for  which  sum  the  plaintiff  demands  judgment  against 
both  the  Bradley  Contracting  Company  and  the  City  of 
New  York. 

At  the  beginning  of  the  trial  the  complaint  was  dis- 
missed as  to  the  City  of  New  York.  From  the  order  dis- 
missing the  complaint  no  appeal  has  been  taken.  As  the 
trial  progressed,  the  complaint  was  also  dismissed  as 
against  the  Bradley  Contracting  Company  and  the  par- 
ties stipulated  to  strike  out  all  the  evidence  in  the  case 
and  to  raise  that  question  by  letting  the  case  come  to  this 
court  as  upon  the  motion  to  dismiss  the  complaint  as 
failing  to  state  a  cause  of  action. 

Two  questions  are  presented  upon  this  appeal:  First, 
upon  the  construction  of  the  contract — ^whether  it  was 
intended  simply  as  one  to  indemnify  the  city,  or  whether 
a  contract  liability  to  the  property  owner  injured  was 
intended  to  be  asstmied.  Secondly,  assiuning  that  there 
was  an  intention  to  assume  a  direct  liability  to  the  abutter, 
whether  the  individual  abutter  injured  is  so  far  in  privity 
with  the  city  that  he  may  bring  the  action  against  the 
contractor. 
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First  A  fair  construction  of  the  provisions  of  the  con- 
tract indicate  to  my  mind  an  intention  on  the  part  of  the 
contractor  to  become  personally  liable  to  the  abutter  for 
the  injliry  done.    Articles  45  and  47  are  as  follows : 

"Article  45.  The  Contractor  expressly  admits  and  cov^ 
nants  to  and  with  the  City  that  the  plans  and  specifica- 
tions and  other  provisions  of  this  contract,  if  the  work 
be  done  without  fault  or  negligence  on  the  part  of  the 
Contractor,  do  not  involve  any  danger  to  the  foundations, 
walls  or  other  parts  of  adjacent  buildings  or  structures  or 
to  navigation;  and  the  Contractor  will  at  his  own  expense 
make  good  any  damage  that  shall,  in  the  course  of  con- 
struction, be  done  to  any  such  foundations,  walls  or  other 
parts  of  adjacent  buildings  or  structures  or  to  navigation. 
The  liability  of  the  Contractor  under  this  covenant  is 
absolute  and  is  not  dependent  upon  any  question  of  neg- 
ligence on  his  part,  or  on  the  part  of  his  agents,  servants 
or  employees  and  the  neglect  of  the  Engineer  to  direct 
the  Contractor  to  take  any  particular  precautions  or  to 
refrain  from  doing  any  particular  thing,  shall  not  excuse 
the  Contractor  in  case  of  any  such  damage.  Where  the 
work  is  required  to  be  done  by  tunneling  the  same  ad- 
mission and  covenant  shall  also  apply  to  the  foundations, 
walls  and  other  parts  of  buildings  and  to  any  railroad 
track  or  structure,  subway,  street,  conduit,  pipe,  sewer 
or  other  structure  or  surface  over  the  tunnel.  •  •  • 

"Article  47.  The  Contractor  shall  be  solely  responsible 
for  all  physical  injuries  to  persons  or  property  occurring 
on  accoimt  of  and  during  the  performance  of  the  work 
herexmder,  and  shall  indemnify  and  save  harmless  the 
City  from  liability  upon  any  and  all  claims  for  damages 
on  account  of  such  injuries  to  persons  or  property,  and 
from  all  costs  and  expenses  in  suits  which  may  be  brought 
against  the  City  for  such  injuries  to  person  or  property;  it 
being  distinctly  understood,  stipulated  and  agreed  that 
the  Contractor  shall  be  solely  responsible  and  liable  for 
and  shall  fully  protect  and  indeconify  the  City  against 
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all  claims  for  damages  to  person  or  property  occasioned 
by  or  residting  from  blasting  or  other  methods  or  processes 
in  the  work  of  construction  whether  such  damages  be 
attributable  to  negligence  of  the  Contractor  or  his  em- 
ployees or  otherwise." 

The  covenant  of  the  contractor  that  he  would,  at  his 
own  expense,  make  good  any  damage  that  should  be  done 
to  any  foundations,  walls  or  other  parts  of  adjacent  build- 
ings or  structures,  and  the  further  covenant  that  the  con- 
tractor would  be  solely  responsibleior  all  physical  injuries 
to  persons  or  property  occiuring  on  accoxmt  of  or  during 
the  performance  of  the  work  under  the  contract,  whether 
or  not  caused  by  his  negligence  contained  in  article  45 
of  the  contract,  is  a  direct  promise  to  pay  to  the  injured 
abutter.  This  article  contains  no  hint  of  a  liability  for 
indemnity.  The  promise  to  make  good  is  a  promise  to 
pay.  Creed  v.  Hartmann,  29  N.  Y.  591.  Article  47  re- 
peats this  obligation  and  adds  thereto  a  covenant  to  in- 
demnify the  city  for  all  such  liabilities.  It  is  clear  that 
for  some  of  these  injuries  the  city  would  not  be  liable  and 
the  assumed  responsibility  therefor  must,  therefore,  be 
direct  to  the  abutter  injured.  A  covenant  merely  to 
indemnify  the  city  would  be  expressed  in  language  more 
simple  and  to  so  construe  these  covenants  would  emascu- 
late the  covenants  by  taking  therefrom  obligations  ex- 
plicitly assumed  and  such  obligations  as  the  Court  of 
Appeals  has  held  the  mimicipality  is  morally  bound  to 
impose  upon  a  contractor  engaged  in  similar  work.  These 
covenants  are  clearly  distinguishable  from  those  construed 
in  Haefelin  v.  McDonald,  96  App.  Div.  213;  89  Supp.  395. 

Second.  Assmning  then  a  personal  covenant  to  pay  to 
the  abutter,  the  question  remains  whether  the  abutter  is 
so  far  in  privity  with  the  city  that  he  may  take  advantage 
of  the  covenant  made  in  his  behalf. 

In  Pond  V.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  338, 
a  water  company,  in  consideration  of  the  right  to  lay  and 
maintain  its  water  mains  and  pipes  through  the  streets 
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of  an  incorporated  village  for  a  series  of  years,  entered 
into  a  contract  with  the  village  whereby  it  agreed  to 
supply  private  consumers  and  corporations  in  the  village 
with  pure  and  wholesome  water  at  a  rate  per  annum  not 
exceeding  a  designated  sum.  It  was  held  that  an  action 
might  be  brought  by  an  individual  resident  for  a  per- 
manent injunction  restraining  the  company  from  enforc- 
ing collection  of  a  water  rate  in  excess  of  that  fixed  by  the 
contract.  The  court  there  refers  to  the  case  of  Lawrence 
V.  Fox,  20  N.  Y.  268,  and  to  other  cases  considering  con- 
tracts made  by  one  in  behalf  of  another,  and  then  says: 
''The  principle  established  by  this  case  has  been  applied 
to  contracts  entered  into  by  a  father  for  the  benefit  of  his 
daughter,  and  by  a  husband  for  the  benefit  of  his  wife. 
As  to  the  latter  instance,  see  Bv>chanan  v.  TUdeUy  158 
N.  Y.  109.  In  the  case  before  us  we  have  a  mxmicipality 
entering  into  a  contract  for  the  benefit  of  its  inhabitants, 
the  object  being  to  supply  them  with  pure  and  wholesome 
water  at  reasonable  rates.  While  there  is  not  presented  a 
domestic  relation  like  that  of  father  and  child  or  husband 
and  wife,  yet  it  cannot  be  said  that  this  contract  was 
made  for  the  benefit  of  a  stranger.  In  the  case  before  us 
the  municipality  sought  to  protect  its  inhabitants,  who 
were  at  the  time  of  the  execution  of  the  contract  con- 
sumers of  water,  and  those  who  might  thereafter  become 
so,  from  extortion  by  a  corporation  having  granted  to  it 
a  valuable  franchise  extending  over  a  long  period  of  tune. 
We  are  of  opinion  that  the  complaint  states  a  good  cause 
of  action." 

In  Smyth  v.  City  of  New  York,  203  N.  Y.  106,  the  city 
had  contracted  with  a  contractor  to  build  a  subway,  in 
which  contract  the  contractor  obligated  himself  to  be 
responsible  for  all  dam^e  which  might  be  done  to  abutting 
property  or  buildings  or  structures  thereon  by  the  method 
in  which  the  construction  thereunder  should  be  done, 
but  not  includhxg  in  such  damage  any  damage  necessarily 
arising  from  proper  construction  pursuant  to  the  contract 
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or  the  reasonable  use,  occupation  or  obstruction  of  the 
streets  thereby.  It  was  held,  first,  that  although  the  city 
might  not  be  liable  for  the  negligence  of  the  contractor  to 
whom  the  work  had  been  let,  and  might  not  be  liable  on 
the  ground  that  it  suffered  a  nuisance  to  be  maintained 
in  the  streets,  nevertheless,  that  an  abutter  might  bring 
an  action  directly  against  the  contractor  upon  the  cove- 
nant. Chief  Judge  Cullen,  in  speaking  for  the  court, 
says:  ''A  still  broader  doctrine  is  held  in  the  case  of  what 
may  be  termed  public  contracts.  In  Little  v.  Banks,  85 
N.  Y.  258,  it  was  said:  'Contractors  with  the  State,  who 
assume  for  a  consideration  received  from  the  sovereign 
power,  by  covenant,  express  or  implied,  to  do  certain 
thuxgs,  are  liable,  in  case  of  neglect  to  perform  such  cov^ 
nant,  to  a  private  action  at  the  suit  of  the  party  injured 
by  such  neglect,  and  such  contract  inures  to  the  benefit 
of  the  individual  who  is  interested  in  its  performance.' 
(Page  263.)  In  that  case  the  defendant  had  a  contract 
with  the  State  officers  to  sell  and  deliver  to  the  public 
volumes  of  the  law  reports,  which  he  was  about  to  pub- 
lish, at  certain  specified  prices,  and  upon  failure  to  comply 
with  that  agreement  he  agreed  to  pay  to  any  persons 
aggrieved  the  sum  of  $100.  It  was  held  that  the  plaintiff, 
a  person  to  whom  the  defendant  had  refused  to  deliver 
such  reports,  mi^t  maintain  his  action  to  recover  the 
stiptilated  damages." 

Several  cases  are  referred  to,  among  them  the  case  of 
Pond  V.  New  RocheUe  Water  Company,  183  N.  Y.  330, 
and  Chief  Judge  Cullen  then  says:  "In  principle  the 
case  cited  and  the  one  before  us  seem  to  be  almost  identical. 
There,  as  here,  the  first  object  of  the  contract  was  for  the 
supply  of  a  corporate,  as  distinguished  from  a  govern- 
mental want;  there  it  was  supplying  water  for  the  hy- 
drants, street  and  fire  purposes;  here  the  construction  of 
a  railroad.  In  the  first  case  it  was  held  that  the  village 
in  its  governmental  character  had  sufficient  interest  in 
the  welfare  of  its  citizens  and  inhabitants  to  secure  to 
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each  of  them  a  supply  of  water  at  reasonable  rates*  In 
the  case  before  us  it  was  well  known  and  generally  ap- 
preciated that  for  at  least  some  very  substantial  pan^  of 
the  discomfort,  damage  and  injury  occasioned  to  the 
abutters  by  even  the  most  careful  and  proper  prosecution 
of  the  work,  the  abutter  could  not  recover  indemnity  or 
compensation.  It  was  also  appreciated  that  in  the  prose- 
cution of  all  great  works,  at  times  negligence  and  fault 
will  occur,  and  that  such  fault  will  often  be  on  the  part 
of  irresponsible  parties  from  whom  there  would  be  small 
chance  of  recovering  pecuniary  redress.  Therefore,  though 
the  city  might  not  be  liable  for  injuries  occasioned  by  such 
negligence,  it  was  entirely  proper,  if  not  morally  obligatory 
upon  the  part  of  the  rapid  transit  commissioners  to  secure 
the  abutting  owners  from  loss  or  damage  occasioned  by 
negligence  and  improper  conduct  of  the  work." 

In  Rigney  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  217  N.  Y.  31, 
it  was  held,  where  a  contract  between  the  city  and  the 
railroad  company  with  reference  to  the  construction  of  a 
railroad  which  involved  a  change  of  grade,  contained  a 
covenant  on  the  part  of  the  defendant  that  in  the  event 
of  any  damage  resulting  to  any  person  or  property  from 
the  work  the  defendant  would  pay  and  liquidate  the  same 
at  its  own  expense,  and  assume  the  liability  therefor, 
that  this  amounted  to  more  than  a  covenant  to  indemnify 
the  city;  that  it  was  in  addition  an  assiunption  of  liability 
for  damages  which  might  result  to  any  person  from  carry- 
ing it  out,  and  plaintiffs  might  recover  upon  the  theory 
that  the  covenant  or  promise  in  the  contract  between 
the  city  and  the  railroad  company  to  pay  damages  re- 
sulting from  the  change  of  grade  was  for  their  benefit 
within  the  doctrine  of  Lawrence  v.  Fox.  In  that  case  the 
Pond  case  and  the  Smyth  case,  before  cited,  were  approved, 
and  it  was  said:  "The  second  element  of  liability,  viz., 
some  obligation  or  duty  owing  from  the  mimicipality  to 
the  owner  of  the  abutting  property,  is  also  apparent. 
It  exists  in  the  fact  that  the  city  is  under  some  obligation 
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to  protect  its  inhabitants,  and  when  it  enters  into  a  con- 
tract for  public  work,  which  may  result  in  damage  to  one 
of  such  inhabitants,  for  which  otherwise  he  would  be 
without  remedy,  the  municipality  may  require  the  con- 
tractor to  compensate  the  person  injured." 

Within  these  authorities  it  would  seem  clear  that  there 
was  such  privity  between  the  city,  the  party  to  the  con- 
tract, and  the  abutter  as  would  authorize  the  abutter 
to  sue  upon  the  contract  made  in  his  behalf.  The  case 
of  Newman  v.  Bradley  Contracting  Co.,  100  Misc.  1;  164 
Supp.  757,  is  disapproved. 

It  follows  that  the  judgment,  so  far  as  it  dismisses  the 
complaint  against  the  Bradley  Contracting  Company, 
must  be  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Scott,  Laughlin,  Dowling  and  Davis,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 

Form  No.  6 

Complaint;  Mnnidpal  Contract;  Action  Directly  Against  Con- 
tractor for  Damages  to  Building  of  Adjacent  Owner  on  Covenant 
with  City  I 

Supreme  Court,  New  York  County. 

Milton  Schnaier, 

Plaintiff, 

V. 

Bradley  Contracting  Company, 
and  The  City  of  New  York, 

Defendants. 

The  plaintiff,  by  G.  H.  Brevillier,  his  attorney,  com- 
plaining of  the  above  named  defendants : — 

>  From  Schnaier  v.  Bradley  Contracting  Co.^  see  ante,  page  119. 
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First:  Alleges  that  the  defendant,  Bradley  Contract- 
ing Company,  is  and  was  at  all  the  times  herein  mentioned 
a  corporation  created  and  existing  mider  and  by  virtue 
of  the  laws  of  the  State  of  New  YorL 

Second:  Alleges  that  the  defendant,  the  City  of  New 
York,  is  and  was  at  all  the  times  herein  mentioned  a  mu- 
nicipal corporation  created  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  New  York. 

TmRD:  Alleges  that  the  plaintiff  is  and  was  at  all  the 
times  herein  mentioned  a  resident,  citizen  and  taxpayer 
of  the  Borough  of  Manhattan  in  the  City  of  New  York 
and  the  sole  owner  in  fee  simple  absolute  of  a  plot  of  land 
in  the  Borough  of  Manhattan  and  City  of  New  York 
situated  on  the  Southeast  comer  of  95th  Street  and 
Lexington  Avenue,  having  a  front  on  Lexington  Avenue 
of  fifty-five  feet  and  eight  and  one-half  inches  and  ex- 
tending east  along  95th  Street  between  parallel  lines 
ninety-five  feet;  that  there  exists  and  existed  at  all  the 
times  herein  mentioned  upon  the  said  land  a  building 
belonging  to  the  plaintiff  of  large  value  used  for  apart- 
ment house  purposes  and  known  as  "Winton  Court"; 
that  said  building  was  expressly  erected  for  apartment 
house  purposes  and  contains  every  improvement  and  is 
and  was  at  all  the  times  herein  mentioned  exclusively 
occupied  for  apartment  house  purposes  and  had  and  has 
all  the  convenience  usual,  suitable,  proper,  desirable  or 
necessary  to  a  first  class  apartment  house;  that  the  build- 
ing consists  and  at  all  the  times  herein  mentioned  con- 
sisted of  seven  stories  and  basement  with  areas  on  the 
Lexington  Avenue  front  and  on  the  95th  Street  side,  and 
an  outside  open  court  in  the  rear  extending  the  full 
width  of  the  plot  of  land  and  another  on  the  south  side 
in  the  center  of  the  building  and  two  interior  light  and 
air  shifts,  an  elevator  extending  from  the  basement  to 
the  seventh  floor  with  a  pent  house  covering  the  roof 
over  the  stairwell  and  elevator  shaft,  and  fire  escapes 
on  the  front  and  rear  of  the  building;  the  foundation 
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walls  are  built  of  stone  and  extend  to  rock  and  prior  to 
the  acts  of  the  defendant,  Bradley  Contracting  Company, 
hereinafter  complained  of  were  without  visible  defects 
or  cracks  and  showed  no  signs  of  settlement;  the  upper 
walls  are  of  artificial  stone  and  brick  with  terra  cotta 
trim  and  prior  to  said  acts  were  plumb  and  there  were 
no  cracks  or  signs  of  settlement;  that  the  main  entrance 
to  the  building  is  on  Lexington  Avenue  and  is  numbered 
1469  and  is  led  up  to  by  three  steps  and  a  sill  and  the 
entablature  over  the  entrance  rests  on  four  doric  pillars, 
two  on  each  side  of  the  entrance,  and  there  is  another 
entrance  on  05th  Street  numbered  156  East,  95th  Street; 
that  prior  to  said  acts  the  building  was  in  thoroughly 
good  condition  both  internally  and  externally  and  tho- 
roughly good  condition  both  internally  and  externally 
and  thoroughly  adapted  to  its  purpose  as  a  first  class 
apartment  house;  and  that  the  building  was  occupied 
as  such  apartment  house  and  the  plaintiff  derived  a  large 
amotmt  as  rent  therefrom  and  such  building  had  acquired 
a  large  share  of  public  patronage  and  its  reputation  was  of 
the  best. 

Fourth:  Upon  information  and  belief  alleges  that, 
under  authority  of  chapter  4  of  the  Laws  of  1891,  entitled, 
"An  Act  to  Provide  for  Rapid  Transit  Railways  in  Cities 
of  over  One  Million  Inhabitants,"  and  of  the  various  acts 
amendatory  thereof  and  supplemental  hereto,  and  in 
accordance  with  the  provisions  in  said  acts  contained,  the 
defendant,  the  City  of  New  York,  acting  by  the  Public 
Service  Commission  for  the  First  District,  did,  on  or 
about  July  21st,  1911,  enter  into  a  contract  in  writing 
with  the  defendant,  Bradley  Contracting  Company,  for 
a  valuable  consideration  and  their  mutual  covenants  and 
promises,  for  the  construction  was  a  public  improvement, 
on  behalf  of  the  said  city  for  the  benefit  of  the  citizens  of 
said  city  generally  and  particularly  those  citizens  of  said 
city  using  said  Lexington  Avenue  or  95th  Street  or  either 
or  both  of  them  or  owning  property  abutting  on  said  Lex- 
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ington  Avenue  or  95th  Street,  or  either  or  both  of  them, 
including  this  plaintiff,  of  a  Rapid  Transit  Railroad  with 
its  appinrtenances,  forming  part  of  a  certain  route  adopted 
by  the  Board  of  Rapid  Transit  Railroad  Commissioners 
for  the  City  of  New  York  on  May  12,  1905,  and  which 
as  modified  is  known  as  the  Lexington  Avenue  Route  or 
Route  5,  section  11 : 

''Beginning  at  a  point  about  50  feet  south  of  the  center  line 
of  Ninety-third  Street,  thence  under  Lexington  Avenue  to  a 
point  80  feet  south  of  the  center  line  of  One  Hundred  and  Sixth 
Street;  with  stations  at  East  Ninety-sixth  and  at  East  One 
Hundred  and  Second  and  East  One  Hundred  and  Third  Streets," 

in  accordance  with  certain  plans  and  specifications  to  be 
made  in  accordance  with  the  provisions  of  such  acts,  to 
which  contract,  plans  and  specifications  and  the  final 
maps  relating  to  said  railroad  this  plaintiff  refers  and  asks 
that  the  same  be  taken  and  considered  as  a  part  of  this 
complaint;  and  that  the  said  defendant,  Bradley  Con- 
tracting Company,  agreed  with  the  defendant,  the  City 
of  New  York,  to  fully  construct  and  equip  the  rapid 
transit  railroad  upon  the  routes  and  according  to  the  gen- 
eral plan  in  said  contract  mentioned  and  according  to 
the  plans  and  specifications  aforesaid. 

Fifth:  Upon  information  and  belief  alleges  that,  ac- 
cording to  the  said  contract,  plans  and  specifications  the 
railroad  was  to  be  constructed  under  and  through  Lexing- 
ton Avenue  between  East  Ninety-fourth  and  East  Ninety- 
sixth  Streets  in  the  Borough  of  Manhattan  in  the  City  of 
New  York,  and  in  front  of  and  adjacent  to  the  premises 
belonging  to  this  plaintiff  hereinbefore  described,  the 
said  i>ortion  of  Lexington  Avenue  being  included  in  Route 
5,  section  11,  of  said  railroad  and  described  in  said  con- 
tract. 

Sixth:  Upon  information  and  belief  alleges  that  the 
construction  of  the  said  railroad  was  and  is  for  the  benefit 
cxf  the  defendant,  the  City  of  New  York,  and  the  in- 


130       ScHNAEER  V.  Brabley  Contractino  Co. 

Complaint 


habitants  thereof;  that  the  whole  construction  thereof 
and  every  part  thereof  was  to  be  carried  on  under  the 
supervision  of  the  defendant,  the  City  of  New  York, 
and  under  its  direction  and  subject  to  its  approval;  and 
that  the  said  railroad,  when  completed,  will  be  the  prop- 
erty of  the  said  defendant  and  the  said  defendant,  the 
City  of  New  York,  will  derive  revenue  therefrom. 

Seventh:  Upon  information  and  belief  alleges  that 
the  construction  of  the  said  railroad  in  and  imder  Lexing- 
Avenue  in  front  of  and  adjacent  to  plaintiff's  premises 
aforesaid  and  elsewhere,  contemplated  the  use  of  dyna- 
mite and  other  high  explosives  in  performing  the  work 
thereon  required  to  be  done,  and  that  the  defendants  and 
each  of  them  well  knew  that  such  construction  would 
entail  the  use  of  dynamite  and  other  explosives  and  would 
necessarily  be  a  menace  and  source  of  danger  to  the  se- 
curity of  the  property  in  the  neighborhood  thereof. 

Eighth:  Upon  information  and  belief  alleges  that  in 
and  by  the  said  contract  it  was  expressly  provided  and 
agreed  as  follows: — 

"Article  45.  The  Contractor  expressly  admits  and  covenants 
to  and  with  the  City  that  the  plans  and  specifications  and  other 
provisions  of  this  contract,  if  the  work  be  done  without  fault  or 
negligence  on  the  part  of  the  Contractor,  do  not  involve  any 
danger  to  the  foundations,  walls  or  other  parts  of  adjacent 
buildings  or  structures  or  to  navigation;  and  the  Contractor 
will  at  his  own  expense  make  good  any  damage  that  shall,  in 
the  course  of  construction,  be  done  to  any  such  foundations, 
walls  or  other  parts  of  adjacent  buildings  or  structures  or  to 
navigation.  The  liability  of  the  Contractor  under  this  covenant 
is  absolute  and  is  not  dependent  upon  any  question  of  negligence 
on  his  part,  or  on  the  part  of  his  agents,  servants  or  employees 
and  the  neglect  of  the  Engineer  to  direct  the  Contractor  to 
take  any  particular  precautions  or  to  refrain  from  doing  any 
particular  thing,  shall  not  excuse  the  Contractor  in  case  of  any 
such  damage.  Where  the  work  is  required  to  be  done  by  tun- 
neling, the  same  admission  and  covenant  shall  also  apply  to 
the  foundations,  walls  and  other  parts  of  buildings  and  to  any 
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railroad  track  or  structurei  subway,  street,  conduit,  pipe, 
sewer  or  other  structure  or  surface  over  the  tunnel.  .  .  . 

"Article  48.  The  Contractor  shall  be  solely  responsible  for  all 
physical  injuries  to  persons  or  property  occurring  on  account 
of  and  during  the  performance  of  the  work  hereunder,  and  shall 
indenmify  and  save  harmless  the  City  from  liability  upon  any 
and  all  claims  for  damages  on  account  of  such  injiuies  to  persons 
or  property,  and  from  all  costs  and  expenses  in  suits  which  may 
be  brought  against  the  City  for  such  injuries  to  person  or 
property;  it  being  distinctly  understood,  stipulated  and  agreed 
that  the  Contractor  shall  be  solely  responsible  and  liable  for 
and  shall  fully  protect  and  indemnify  the  City  against  all  claims 
for  damages  to  person  or  property  occasioned  by  or  resulting 
from  blasting  or  other  methods  or  processes  in  the  work  of 
construction  whether  such  damages  be  attributable  to  negli- 
gence of  the  Contractor  or  his  employees  or  otjierwise.'' 

That  where  the  word  "Contractor"  is  used  in  the  fore- 
going provision  the  defendant,  Bradley  Contracting 
Company,  is  meant  and  where  the  word  "City"  is  used 
the  defendant,  the  City  of  New  York,  is  meant. 

Ninth:  Upon  information  and  belief  alleges  that  after 
the  making  of  said  contract  and  in  pursuance  thereof  and 
in  accordance  therewith  the  defendant,  Bradley  Con- 
tracting Company,  began  the  work  of  constructing  the 
said  raihx)ad  in  the  Borough  of  Manhattan  in  the  City  of 
New  York  according  to  the  plans  and  specifications  afore- 
said; and  at  various  times  between  July  21,  1911,  and 
January  1,  1915,  was  actually  engaged  in  the  construc- 
tion of  the  said  railroad  and  in  making  excavations  by 
means  of  blasting  with  dynamite  and  other  high  explo- 
sives in  and  imder  Lexington  Avenue  in  front  of  and 
adjacent  to  the  premises  belonging  to  this  plaintiff  herein- 
before described. 

Tenth:  Upon  information  and  belief  alleges  that  be- 
tween July  21,  1911,  and  January  1,  1915,  and  in  the 
course  of  and  by  reason  of  the  construction  by  the  de- 
fendant, Bradley  Contracting  Company,  of  the  said 
railroad  and  in  the  course  of  and  by  reason  of  tunnelling 
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by  said  defendant  in  the  course  of  such  construction  under 
said  Lexington  Avenue  in  front  of  and  adjacent  to  the 
premises  belonging  to  this  plaintiff  hereinbefore  described, 
the  foundations,  walls  and  other  parts  of  the  plaintiff's 
said  buUdmg  upon  the  plaintiff's  said  property  were  dam- 
aged by  the  blasting  or  other  methods  or  processes  in 
the  work  of  construction  done,  used  or  employed  by  the 
defendant,  Bradley  Contracting  Company,  in  the  per- 
formance of  its  work  under  the  said  contract. 

Eleventh:  Upon  information  and  belief  alle^  that 
the  provisions  contained  in  Articles  45  and  47  set  out  at 
length  in  the  eighth  paragraph  hereof  were  inserted  in 
said  contract  for  the  benefit  among  others  of  this  plaintiff 
and  that  said  contract  so  far  as  such  provisions  are  con- 
cerned was  made  for  and  on  behalf  of  this  plaintiff  by 
the  defendant,  the  City  of  New  York. 

Twelfth:  Alleges  that  by  reason  of  the  premises  the 
plaintiff  has  been  damaged  in  the  sum  of  Twelve  Thousand 
Dollars,  no  part  of  which  has  been  paid  or  made  good  to 
the  plaintiff  by  the  defendant  or  either  of  them,  although 
duly  demanded  and  that  the  defendant,  Bradley  Contract- 
ing Company,  has  thereby  failed  to  perform  the  terms 
and  conditions  of  said  contract  on  its  part  to  be  performed. 

Thirteenth:  Upon  information  and  belief  alleges 
that  Lexington  Avenue  in  front  of  and  adjacent  to  the 
premises  belongmg  to  this  plaintiff  hereinbefore  described 
is  and  at  all  the  times  herein  mentioned  was,  and  for  a 
long  time  had  been  a  public  street  or  highway;  that  the 
neighborhood  in  which  the  said  premises  are  situated  is 
fully  populated  and  that  there  was  large  and  constant 
traveling  along  and  upon  Lexington  Avenue  in  front  of 
and  adjacent  to  said  premises;  and  that  the  defendant, 
the  City  of  New  York,  owed  a  duty  to  the  general  public, 
using  said  avenue  and  to  the  property  owners  thereon  not 
to  permit  the  said  Lexington  Avenue  to  be  used  so  as  to 
cause  injury  to  said  public  or  to  the  property  abutting 
on  said  avenue. 
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Fourteenth:  Upon  information  and  belief  alleges  that 
in  and  by  the  said  contract  it  was  expressly  provided  and 
agreed  as  follows : 

"Article  48.  In  case  any  claim  shall  be  made  by  any  person 
or  corporation  against  the  Contractor  or  the  City  for  loss  or 
damage  to  person  or  property  as  aforesaid,  the  amoimt  of  such 
claim  or  so  much  thereof  as  the  Commission  shall  deem  reason- 
able,  shall,  upon  the  requirement  and  in  the  discretion  of  the 
Commission,  be  retained  by  the  Comptroller  out  of  any  moneys 
thereafter  growing  due  to  the  Contractor  hereunder  (in  addition 
to  the  other  sums  hereinbefore  authorized  to  be  so  retained), 
as  security  for  the  payment  of  such  claim  or  claims.  If  and 
when  the  liability  of  the  City  or  the  Contractor  on  such  claim 
or  claims  shall  have  been  established  by  a  judgment  of  a  Court 
of  competent  jurisdiction,  or  shall  have  been  admitted  by  the 
Contractor  to  be  valid,  the  said  claim  or  claims  shall  be  paid 
from  the  amount  so  retaiaed  and  the  balance,  if  any,  paid  to 
the  Contractor." 

That  where  the  word  "  Contractor  "  is  used  in  the  foregoing 
provisions  the  defendant,  Bradley  Contracting  Company, 
is  meant,  and  where  the  word  "City"  is  used  the  defend- 
ant, the  City  of  New  York,  is  meant. 

Fifteenth:  Alleges  that  on  or  about  October  26, 1915, 
the  plaintiff  served  a  notice  in  writing  upon  the  Comp- 
troller of  the  City  of  New  York  that  the  plaintiff's  said 
building  upon  the  plaintiff's  said  property  had  been 
damaged  in  its  foundations,  walls  and  in  other  parts  of 
said  building,  in  the  course  and  by  reason  of  the  con- 
struction by  the  defendant,  Bradley  Contracting  Com- 
pany, of  said  railroad  tmder  said  contract  and  by  the 
blasting,  or  other  methods  or  processes  of  construction 
in  the  sum  of  Twelve  Thousand  Dollars;  and  that  the 
plaintiff  claimed  the  sum  of  Twelve  Thousand  Dollars 
to  make  good  such  damages  under  and  pursuant  to  the 
terms  of  said  contract. 

Sixteenth:  Upon  information  and  belief  allies  that 
in  compliance  with  the  terms  and  provisions  of  said  con- 
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tract  hereinbefore  set  forth  the  defendant,  the  City  of 
New  York,  has  duly  retained  and  now  retains  $12,000 
out  of  the  moneys  growing  due  to  the  contractor  under 
said  contract  after  service  of  notice  of  said  claim;  and  that 
said  sum  is  held  under  and  pursuant  to  said  contract  for 
the  benefit  of  the  plaintiff  and  as  security  for  plaintiff's 
said  claim,  and  to  furnish  a  fund  for  the  payment  of  any 
judgment  acquired  hereimder  by  the  pkuntiff  against 
the  defendants  or  either  of  them. 

Seventeenth  :  Allies  that  prior  to  the  commencement 
of  this  action,  and  on  or  about  October  26,  1915,  the 
plaintiff  duly  presented  in  writing  his  said  claim  to  the 
Comptroller  of  the  City  of  New  York  for  adjustment; 
and  that  more  than  thirty  days  have  elapsed  since  said 
claim  was  presented  as  aforesaid  to  said  Comptroller 
and  received  by  him,  and  said  Comptroller  has  neglected 
and  refused  to  pay  the  same  or  to  adjust  said  claim. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendants  for  the  s\mi  of  Twelve  Thousand  Dollars, 
with  interest  from  the  date  of  commencement  of  this 
action,  together  with  his  taxable  costs  and  disbursements. 

G.  H.  Brevillieb, 
Attorney  for  Plaintiff, 
32  Liberty  St.,  Manhattan, 

[Venfication.]  New  York  City. 


Mabel  E.  Russell,  as  Administratrix,  etc.,  of  George 
A.  Russell,  deceased,  Appellant,  v.  Erie  Railroad 
Company,  Respondent 

(177  App.  Div.  13;  163  Supp.  893) 

Negligence;  Federal  Employers'  Liability  Act;  inference  as  to  cause 
of  accident  from  facts  proved;  fellow-servant  rule  not  applicable; 
evidence;  impeaching  testimony  given  by  plaintiff '9  own  witness 
who  was  employee  of  defendant 

1.  Where  an  employee  was  killed  by  being  caught  in  a  drum 
and  it  appeared  that  the  machinery  which  operated  the  drum 
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would  stop  unless  some  one  had  his  hand  on  the  throttle, 
and  that  the  deceased  was  not  near  enough  to  the  throttle  to 
open  it,  it  was  held  that  the  jury  might  decide  that  the  only 
other  employee  present  opened  the  throttle,  although  he  was 
called  as  a  witness  by  the  plaintiff  and  testified  that  he  did 
not  open  it;  as  the  plaintiff  was  not  bound  by  his  testimony 
even  though  the  plaintiff  called  such  employee  as  a  witness, 
if  other  testimony  showed  that  the  witness  was  wrong.* 
2.  Under  the  Federal  Employers'  Liability  Act  the  fellow- 
servant  rule  has  no  application. 

Appeal  by  the  plaintiff,  Mabel  E.  Russell,  as  adnunis- 
tratrix,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Chemung  on  the  14th  day  of  May,  1914,  upon 
a  dismissal  of  the  complaint  by  direction  of  the  court  at 
the  close  of  plaintiff's  case. 

Reveried. 

Mortimer  L.  Sullivan  and  WoJlace  W.  Seeley^  for  the 
appellant. 

Stanchfield,  LoveUi  Falck  &  Sayles  {Halsey  Saylea  of 
counsel),  for  the  respondent. 

Kellogg,  P.  J.: 

The  action  is  under  the  Federal  Employers'  Liability 
Act  (35  U.  S.  Stat,  at  Large,  65,  chap.  149,  as  amd.  by 
36  id.  291,  chap.  143)  to  recover  for  the  death  of  the 
plaintiff's  intestate  caused  by  the  alleged  negligence  of 
the  defendant  and  its  servante.  At  the  time  of  his  death 
the  intestate  was  operating  a  McMiler  coal  hoist,  and 
was  killed  by  being  wound  between  the  drum  of  the  hoist 
and  the  cable.  The  intestate  was  familiar  with  operating 
this  hoist,  but  the  company  furnished  Canfield  as  an 
assistant  who  had  but  little  practical  experience  in  such 

>  This  case  was  settled  after  the  decision  in  the  text  was  announced. 
For  complaint  from  this  case,  see  post,  page  138. 
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work,  and  the  intestate  was  told  to  instruct  him.  Can- 
field  and  the  deceased  were  alone  in  the  cabin  which 
inclosed  the  boiler,  drums,  levers  and  machinery.  In 
operating  the  hoist  the  cable  sometimes  piled  up  or 
twisted  upon  the  drum,  and  it  was  necessary  to  stop  the 
machine  and  straighten  it  out.  Canfield  says  that  Rus- 
sell said  they  would  have  to  straighten  out  the  cable  on 
the  drum.  He  stopped  the  machine,  climbed  over  in  by 
the  window  and  fixed  the  cable  up.  He  tried  to  pull  the 
cable  up,  and  told  Canfield  to  put  his  foot  against  the 
drum  and  push  it  and  that  would  give  a  slack  so  that 
they  could  straighten  the  cable  out;  Russell  came  over 
where  he  was  and  they  both  got  hold  of  the  cable;  Russell 
walked  over  the  gears;  the  machine  was  not  running; 
they  straightened  the  cable  on  the  drum.  He  continues: 
^'Russell  then  walks  right  aroimd  back  to  the  throttle  of 
the  machine  and  starts  the  machine  going,  then  he  leaves 
the  throttle  and  steps  over  by  the  window  and  picks  the 
cable  up.  .  .  .  The  cable  was  lying  down  under  the 
window  sill  right  across  from  the  drum,  back  there  over 
the  gears  imder  the  window  sill."  Canfield  turned 
around  and  saw  Russell  going  down  over  the  drum,  caught 
between  the  drum  and  the  cable. 

Canfield's  accoimt  of  the  accident  is  not  very  satis- 
factory, and  he  does  not  make  it  plain  how  the  accident 
occurred.  The  important  point  seems  to  be  that  Russell 
set  the  machine  going,  left  the  throttle,  turned  around 
and  went  over  by  the  window,  and  the  next  seen  of  him 
he  was  caught  between  the  drum  and  the  cable.  There 
is  no  substantial  evidence  which  would  justify  the  finding 
that  the  drum  and  cable  could  be  guarded.  But  there  is 
evidence  which  leaves  it  xmcertain  whether  the  accident 
occurred  in  the  way  indicated  by  Canfield  or  whether 
Canfield  urgently  pulled  the  throttle  and  set  the  ma- 
chine going  when  the  decedent  was  in  a  place  of  danger. 

It  is  conceded  by  the  briefs  that  the  decedent  was  an 
employee  of  the  defendant  engaged  in  interstate  com- 
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merce.  He  was,  therefore,  under  the  protection  of  the 
Federal  Employers'  Liability  Law  which  abolishes  the 
fellow-servant  rule.  Second  Employers^  Ldahility  Cases, 
223  U.  S.  1;  Central  Vermont  Ry.  v.  White,  238  id-  607. 
There  was  evidence  tending  to  show  that  the  throttle 
acted  automaticaUy,  and  if  it  was  released  the  Inachine 
would  stop.  At  the  place  where  the  decedent  was  caught 
he  could  not  have  had  hold  of  the  throttle,  which  leaves 
an  inference  with  more  or  less  force  that  in  some  way  and 
for  some  reason  Canfield  must  have  pulled  the  throttle 
at  a  time  when  the  decedent  was  in  a  place  of  danger. 

Apparently  by  a  change  in  the  packing  gland  on  the 
throttle  stem  it  would  prevent  the  throttle  from  acting 
automatically.  The  witness  Coleman,  who  was  first  at 
the  throttle  after  the  injury,  testified  upon  direct  exam- 
ination that  when  released  the  throttle  closed  itself; 
later,  upon  cross^xamination,  he  testified  that  he  had  to 
move  the  throttle  in  order  to  close  it.  It  was  a  fair  ques- 
tion for  the  jtuy  to  determine  which  one  of  these  versions 
was  right.  He  was  an  employee  of  the  company.  Can- 
field  swears  that  he  did  not  pull  the  throttle,  but  if  the 
machine  would  only  run  while  the  throttle  was  being 
held  open,  that  fact  apparently  contradicts  him.  He 
was  called  as  a  witness  for  the  plaintiff  and  was  an  em- 
ployee of  the  defendant;  he  may  have  made  a  mistake. 
His  evidence  is  not  binding  upon  the  plaintiff  if  other 
evidence  shows  that  he  was  wrong. 

We  conclude  that  there  was  a  question  for  the  jury. 
If  Canfield  negligently  started  the  engine  and  thus 
caused  the  death,  the  defendant  is  liable.  The  judgment 
should,  therefore,  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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Form  No.  7 

CompUdnt;  Necfligence;  Federal  Employers'  Liability  Act;  Employee 
Caught  in  Drum  by  Reason  of  Negligence  of  Fellow  Servant  ^ 

Supreme  Court,  Chemung  County. 

Mabel  E.  Russell  as  Sole  Admin- 
istratrix of  the  Goods,  Chattels 
and  Credits  of  George  A.  Rus- 
sell, deceased, 

Plaintiflf, 
against 
Erie  Railroad  Company, 

Defendant. 

Plainti£f  above  named  complaining  of  the  defendant 
herein  alleges: 

First:  On  information  and  belief  that  the  defendant 
is  and  at  the  times  hereinafter  mentioned  was  a  domestic 
corporation  organized  and  in  being  imder  and  by  virtue 
of  the  Laws  of  the  State  of  New  York,  and  owns  and 
operates  and  at  all  times  hereinafter  mentioned  operated 
a  steam  railroad  with  its  appurtenances  passing  through 
various  parts  of  the  State  of  New  York  and  Pennsylvania 
and  particularly  through  the  Town  of  Southport,  Che- 
mung County,  in  said  State. 

Second:  That  on  or  about  the  2d  day  of  December, 
1914,  the  plaintiff's  intestate  was  in  the  employ  of  the 
defendant  railroad  company  as  the  operator  of  a  certain 
coal  hoist  or  crane,  which  was  a  machine  used  for  the 
coahng  of  the  defendant's  engines;  that  said  machine  at 
the  time  of  the  killing  of  plaintiff's  intestate  as  herein- 
after alleged  was  located  on  the  right  of  way  of  defendant 


>  From  Russell  v.  Erie  R.  Co.,  see  antef  page  134. 
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company  at  its  coal  station  in  the  Town  of  Southport, 
N.  Y.,  a  short  distance  from  the  southerly  line  of  the 
City  of  Ehnira,  N.  Y. 

Third:  That  as  parts  of  sidd  machine  there  were  at 
said  time  a  metal  drum,  or  cylinder,  which  revolved 
when  set  in  motion  on  which  was  coiled  a  metal  cable 
which  was  used  in  raising  and  lowering  the  bucket  or 
"clam  shell,"  which  transferred  coal  from  the  place 
where  it  was  stored  to  the  tenders  of  locomotive  en^es^ 
and  as  parts  of  said  machine  there  were  certain  metal 
gears  or  cog  wheels  located  in  and  about  the  floor  of  the 
cabin  or  house  in  which  the  operator  worked  on  said 
hoisting  machine. 

Fourth:  That  on  said  2d  day  of  December,  1914, 
plaintiff's  intestate  while  properly  engaged  in  the  per- 
formance of  his  duties  to  defendant  in  operating  said 
machine,  was  by  reason  of  the  negligence  of  the  defendant, 
its  servants,  officers  and  agents,  caught  and  revolved 
between  the  cable  and  the  rapidly  revolving  metal  drum 
and  wound  to  said  dnmi  by  said  cable  with  the  result 
that  his  life  was  crushed  out  and  he  then  and  there  died. 

Fifth  :  That  plaintiff's  intestate  was  killed  as  aforesaid 
by  reason  of  the  negUgence  of  the  defendant,  its  officers, 
agents,  servants  and  superintendents  in  failing  to  properly 
guard  said  revolving  drum  and  said  moving  cable  and 
moving  gears,  there  being  no  guard  shield  or  housing 
upon  or  over  said  parts  and  they  being  so  exposed  that 
the  plaintiff's  intestate  in  the  proper  performance  of  his 
duties  came  in  contact  therewith  and  become  involved 
in  said  machinery  as  above  described  with  the  result  that 
he  was  then  and  there  killed. 

Sixth:  That  the  defendant  failed  and  neglected  to 
provide  plaintiff's  intestate  with  a  safe  place  in  which  to 
work,  he  being  required  to  work  in  close  proximity  with 
said  unguarded  parts  of  said  machine,  the  cabin  or  hous- 
ing of  said  machine  being  so  small  that  plaintiff's  intes- 
tate in  the  performance  of  his  duties  within  said  cabin  was 
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brought  in  close  contact  with  said  unguarded  parts  of 
said  machine,  he  being  caught  and  killed  as  aforesaid  by 
reason  of  said  fact;  that  the  defendant  neglected  to  pro- 
vide a  sufficient  number  of  competent  co-employees. 

Seventh:  That  the  defendant  negligently  failed  and 
omitted  to  provide  plaintiff's  intestate  with  a  reason- 
ably safe  machine  on  which  to  work,  said  hoisting  ma- 
chine being  defective  in  that  it  was  imguarded  as  afore- 
said, and  the  cable  thereof  when  being  wound  aroimd 
said  drum  instead  of  winding  on  said  drum  in  a  regular 
and  even  manner  piled  or  moimted  up  irregularly  one  coil 
upon  the  other,  which  necessitated  the  uncoiling  thereof 
by  the  exercise  of  physical  force  on  the  part  of  the  operator. 

Eighth:  That  the  defendant  negligently  and  care- 
lessly omitted  to  promulgate  and  enforce  proper  rules 
and  instructions  for  the  operation  of  said  machine  and 
directed  and  permitted  said  machine  to  be  operated  in 
an  imsaf e  manner. 

Ninth:  That  the  plaintiff's  intestate  received  the  in- 
juries which  resulted  in  his  death  as  aforesaid  by  reason 
of  the  negligence,  carelessness  and  imskillfulness  of  the 
defendant,  its  servants,  agents  and  officers  as  enumer- 
ated and  set  forth  above,  and  at  the  time  of  his  killing 
he  himself  was  in  the  exercise  of  due  care  and  diligence. 

Tenth:  Upon  information  and  belief  that  plaintiff's 
intestate  at  the  time  of  his  killing  set  forth  as  aforesaid 
was  engaged  in  interstate  commerce  and  the  defendant, 
the  hoisting  apparatus  which  killed  plaintiff's  intestate 
and  all  of  the  employees  and  instrumentalities  engaged 
in  the  operation  which  resulted  in  his  killing,  and  the 
officers  and  agents  in  control  thereof  were  engaged  in 
interstate  commerce  and  traffic  between  two  States  of 
the  United  States. 

Eleventh:  That  on  the  16th  day  of  February,  1915, 
Mabel  E.  Russell,  this  plaintiff,  was  duly  appointed  by 
the  Surrogate  of  Chemimg  Coimty,  that  being  the  coimty 
in  which  said  intestate  resided  at  the  time  of  his  death. 
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the  administratrix  of  his  estate;  that  on  said  day  letters 
of  administration  were  issued  to  her  by  the  said  Surrogate 
and  she  thereupon  duly  qualified  and  entered  upon  the 
discharge  of  her  duties  as  such  administratrix. 

Twelfth.  That  the  plaintiflf's  intestate  left  him  sur- 
viving as  his  sole  heirs  at  law  and  next  of  kin,  Mabel  E. 
Russell,  his  widow,  of  full  age,  Ralph  V.  Russell,  his  son, 
aged  two  years. 

THmTEENTH:  That  by  reason  of  the  death  of  plaintiff's 
intestate  as  aforesaid,  plaintiff  has  been  damaged  in  the 
sum  of  $25,000. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $25,000,  together  with  the  costs 
and  disbursements  of  this  action. 

Mortimer  L.  Sullivan, 
Chemung  Canal  Bank  Bldg., 

Ehnira,  N.  Y. 
and 
Wallace  W.  Seelet, 
Realty  Bldg.,  Ehnira,  N.  Y., 
Plaintiff's  Attorneys. 
[Verification.] 


United  States  Expansion  Bolt  Company,  Appellant, 
V.  John  Warmonstein,  Respondent 

(181  App.  Div.  790;  169  Supp.  224) 

Contncts;  mutuality;  provision  against  inability  to  perform; 
pleading;  counterclaim;  allegation  of  peifonnance;  counterclaim 
must  be  complete  in  itself 

1.  A  contract  to  sell  a  patented  article  providing  that  if  the 
seller  ''shall  not  be  able  to  furnish"  the  said  article,  such 
party  ''shall  not  be  held  liable  in  damages  to"  the  purchaser, 
is  not  invalid  for  want  of  mutuality,  as  this  provision  is 
merely  a  protection  against  unforeseen  difficulties  and  does 
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not  give  the  seller  the  right  to  arbitrarily  refuse  to  supply 
the  goods. 
2.  A  counterclaim  for  damages  for  violation  of  the  same  con- 
tract by  the  plaintiff,  is  defective  where  it  fails  to  all^e 
performance  on  the  part  of  the  defendant,  as  such  counter- 
claim must  be  complete  in  itself  and  the  defect  cannot  be 
cured  by  reference  to  other  parts  of  the  answer  or  to  the 
complaint.^ 


^  The  doctrine  announced  in  the  text  case  means,  apparently,  that 
the  court  will  not  refer  to  other  portions  of  the  answer  or  to  the  com- 
plaint for  the  necessary  allegations  to  make  a  complete  counterclaim, 
when  such  portions  of  the  other  pleadings  have  not  been  incorporated 
in  the  counterclaim  by  proper  references.  Thus  it  was  said  in  Cragin 
V.  Lovell,  88  N.  Y.  258,  at  page  262:  "A  separate  defense  may  contain 
all  the  requisite  allegations  within  itself  to  make  it  a  perfect  counter- 
claim, or  it  may  refer  to  papers  annexed,  or  to  other  parts  of  the 
answer,  or  to  the  complaint,  and  the  matters  thus  referred  to  are 
just  as  much  a  part  of  the  counterclaim  as  if  written  at  length  therein." 
But  there  should  be  a  clear  reference  to  the  other  matters  and  a  positive 
incorporation  of  them  in  the  counterclaim  by  means  of  such  reference. 

Cragin  v.  LoveU,  supra,  was  followed  in  Douglas  v.  Cootdey,  156 
N.  Y.  521 ;  51  N.  E.  283,  where  it  was  held  that  allegations  of  the  com- 
plaint referred  to  in  a  separate  defense  in  the  answer  are  to  be  treated 
as  incorporated  therein.  The  same  doctrine  was  announced  in  Roserir' 
baum  V.  City  of  N.  7.,  59  Misc.  30;  109  Supp.  775. 

If  there  is  no  such  reference  in  the  counterclaim  itself  allegations 
contained  in  other  portions  of  the  answer  or  in  the  complaint  cannot 
be  considered.  Goldberg  v.  Wood,  45  Misc.  327;  90  Supp.  427;  Barnard 
V.  Lawyers  Title  Ins.  Co.,  45  Misc.  577;  91  Supp.  41;  Douglass  v.  Phenix 
Ins.  Co.,  138  N.  Y.  209;  Aetna  Life  Ins.  Co.  v.  North  Star  Mines  Co., 
56  Misc.  164;  107  Supp.  140;  Roldan  v.  Power,  14  Misc.  480;  35  Supp. 
697. 

The  same  doctrine  is  announced  in  other  jurisdictions.  Stale  v. 
Osbom,  143  Ind.  671;  42  N.  E.  921;  WiUiams  v.  Lancaster,  113  Ga. 
1020;  39  S.  E.  471;  Hurt's  Administrator  v.  Smith,  4  Ky.  Law,  367; 
Jackson  v.  Stetson,  15  Mass.  48;  Pyle  v.  Park  (Tex.  Civ.  App.),  196 
S.  W.  243;  Chupco  v.  Chapman  (Okl.),  160  Pac.  88;  Flaiz  v.  Chicago, 
B.  &  0.  R.  Co.  (Mo.  App.),  184  S.  W.  917;  Wood  v.  Papendick,  268 
ni.  383;  109  N.  E.  266;  Shedd  v.  American  Maize  Products  Co.  (III. 
App.),  108  N.  E.  610;  State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  63 
So.  729;  Idaho  Irr.  Co.  v.  DiU,  25  Idaho,  711;  139  Pac.  714;  Une  v. 
Une,  119  Md.  403;  86  Atl.  1032;  Dalrymple  v.  CoU,  156  N.  C.  353;  72 
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Appeal  by  the  plaintiff,  U.  S.  Expansion  Bolt  Co.,  from 
an  order  of  the  Supreme  Coiurt,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
comity  of  New  York  on  the  7th  day  of  May,  1917,  over- 
ruling a  demurrer  to  the  coxmterclaim  set  up  in  the  answer. 

Reversed. 

Harry  E.  Herman  of  coimsel  (Arthur  0.  Ernst  and  Edwin 
A.  Folk  with  him  on  the  brief),  for  the  appellant. 

Simon  SuUan  of  counsel  (Harry  C.  Adams,  attorney), 
for  the  respondent. 

Page,  J. : 

The  action  is  to  procure  the  cancellation  of  a  con- 
tract on  the  groimd  of  fraudulent  representations  made 
by  the  defendant  in  procuring  the  contract  to  be  made. 
The  defendant  answered  denying  the  material  allegations 
of  the  complaint,  and  alleged  a  counterclaim  for  damages 
for  breach  of  the  contract  on  the  part  of  the  plaintijBf. 
The  plaintiff  demurred  to  the  counterclaim  on  the  ground 
of  msufficiency,  and  the  demurrer  was  brought  on  as  a 
contested  motion.  The  claim  of  the  plaintiff  at  the 
Special  Term  and  on  this  appeal  is  that  the  contract  is 
void  for  want  of  mutuality.  The  contract  recites  that 
the  defendant  is  the  owner  of  certain  letters  patent  and 
engaged  in  manufacturing  articles  under  said  patent. 
The  contract  grants  the  exclusive  selling  rights  of  the 
said  articles  for  the  entire  life  of  the  patent,  that  is,  until 
September  16,  1930,  to  the  plaintiff.  The  plaintiff  agrees 
to  purchase  from  the  defendant  said  articles  to  the  amoimt 
of  12,400,  and  an  increased  amoimt  each  yeax  as  therein 
specified  until  the  sixth  year,  when  the  amount  agreed 


S.  E.  451;  Chicago  &  E.  R.  Co.  v.  Chaney  (Ind.  App.),  97  N.  E.  181; 
Bcnley  v.  Riverside  Tp.,  82  Kan.  429;  108  Pac.  796;  City  Saninga  Bank 
v.  Carlon  (Neb.),  127  N.  W.  161;  Newell  v.  Franklin  (R.  I.),  74  Atl. 
1009;  CUy  of  Ironton  v.  WiefUey  78  Ohio  St.  41;  84  N.  E.  425. 
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to  be  purchased  shall  be  $5,000,  and  thereafter  the  amount 
shall  be  at  least  $5,000  m  each  year.  The  defendant 
agrees  to  furnish  said  articles  pursuant  to  a  schedule  of 
sizes  and  prices  therein  specified,  and  the  plaintiff  agrees 
to  pay  for  all  goods  purchased  upon  the  terms  thereLn 
specified. 

There  can  be  no  question  that,  so  far  as  above  quoted, 
the  contract  is  mutually  binding  upon  the  parties  and  is  a 
valid  contract.  The  plaintiff  claims,  however,  that  the 
following  clause  destroys  this  mutuality:  ''7.  It  is  further 
imderstood  and  agreed  that  in  case  the  party  of  the  first 
part  [the  defendant]  shall  not  be  able  to  furnish  the  said 
Stop-a-Leaks  [the  patented  article]  as  ordered  by  the 
party  of  the  second  part  [the  plaintiff],  the  party  of  the 
first  part  shall  not  be  held  liable  m  damages  by  the  party 
of  the  second  part."  This  provision  of  the  contract  does 
not  give  the  defendant  the  right  arbitrarily  or  of  his  own 
volition  to  terminate  it.  It  is  merely  a  protection  against 
imforeseen  difficulties  that  might  arise  which  would 
without  his  fault  or  neglect,  make  it  impossible  for  him 
to  perform.  It  is  a  well-recognized  rule  that  contracts 
should  provide  against  difficulties  and  hardships  of  per- 
formance. For  if  they  are  not  provided  against,  the  party 
will  not  be  excused,  no  matter  how  great  may  be  the 
difficulty  to  be  overcome  or  the  hardship  incurred  in 
performance.  Instead  of  providing  specifically  against 
the  happening  of  contingencies  that  might  be  foreseen 
which  would  affect  defendant's  ability  to  perform,  such 
as  strikes  of  his  workmen,  destruction  of  his  plant  by  fire, 
and  other  like  events,  which  are  frequently  embodied 
in  a  contract,  this  contract  has  provided  generally  that 
for  anything  that  might  happen  which  would  render  the 
defendant  unable  to  furnish  the  articles  as  ordered,  he 
should  not  be  held  liable  in  damages.  When  such  con- 
tingencies are  provided  against  in  the  contract,  the  con- 
tract is  not  by  the  provision  rendered  unenf orcible  until 
the  contingency  happens.     The  obligation  rests  upon 
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defendant  to  perform  the  contract  according  to  its  terms 
and  conditions  until  he  is  deprived  of  his  ability  to  do  so. 
The  contract,  therefore,  was  mutually  binding.  It  not 
apx)earing  that  defendant  was  not  able  to  fulfill  plaintiff's 
orders,  the  plaintiff  must  be  held  liable  to  respond  in 
damages  for  the  breach  on  its  part. 

There  is,  however,  a  defect  in  the  counterclaim  which 
has  not  been  referred  to  in  the  briefs  of  counsel.  There  are 
no  allegations  in  the  counterclaim  of  due  performance  of 
the  terms  and  conditions  on  defendant's  part  to  be  per- 
formed. The  contract  contains  agreements  on  defend- 
ant's part  that  would  have  to  be  performed  before  plain- 
tiff could  be  put  in  default.  The  counterclaim  must  be 
complete  in  itself,  and  we  cannot  supply  omissions  of 
necessary  allegations  by  reference  to  other  parts  of  the 
answer  or  the  complaint. 

The  order  will,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  demurrer  sustained, 
with  ten  dollars  costs,  with  leave  to  the  defendant  to 
serve  an  amended  answer  upon  payment  of  the  said  costs 
within  ten  days  from  service  of  a  copy  of  the  order  herein, 
with  notice  of  entry  thereof. 

Order  reversed,  with  ten  doUars  costs  and  disburse- 
ments, and  demturer  sustained,  with  ten  dollars  costs, 
with  leave  to  defendant  to  amend  on  payment  of  costs. 

Clahee,  p.  J.,  Laughun,  Dowlino  and  Sheabn,  JJ., 
conctured. 
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Joseph  Dobbins,  Respondent,  v.  Delaware,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant 

(177  App.  Div.  132;  163  Supp.  849) 

Carriers;  duty  to  give  bill  of  lading  without  prejudicial  notation 
thereon;  pleading;  complaint;  pleading  facts  according  to  legal 
effect  ^ 

1.  A  shipper  delivered  to  a  common  carrier  a  carload  of  cabbage 
and  after  the  cabbage  was  loaded  the  agent  of  the  carrier 
offered  to  the  shipper  a  bill  of  lading  with  the  notation  thereon 
"more  or  less  frozen  when  received,"  which  the  shipper  re- 
fused to  accept  as  being  contrary  to  the  fact  and  it  was  found 
by  the  court  that  the  notation  did  not  correctly  state  the 
facts.  The  carrier  refused  to  give  a  clean  bill  of  lading  where- 
upon the  shipper  refused  to  give  any  further  directions  to 
the  carrier  and  in  effect  abandoned  the  cabbage  to  the  carrier, 
whereupon  the  carrier  convoyed  the  cabbage  to  selling  point 
and  sold  the  same  ostensibly  for  the  account  of  the  shipper 
and  tendered  the  proceeds  less  freight  charges.  Hddj  that 
the  carrier  was  liable  to  the  shipper  for  the  value  of  the 
cabbage,  as  it  had  no  right  to  insist  on  the  acceptance  of  a 
bill  of  lading  with  an  incorrect  notation  which  might  be 
prejudicial  to  the  shipper. 

2.  Facts  may  be  pleaded  in  a  complaint  according  to  their  legal 
effect. 

Appeal  by  the  defendant,  Delaware,  Lackawanna  and 
Western  Railroad  Company,  from  a  judgment  of  the 
County  Court  of  Cortland  County  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  said  county  on  the 
23d  day  of  May,  1916,  upon  the  verdict  of  a  jury  for 
$387.85,  and  also  from  an  order  entered  in  said  clerk's 


>  For  complaint,  see  pod,  page  153.    For  charge  of  trial  judge,  see 
post,  page  160. 
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office  on  the  same  day  denying  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 
Affirmed. 

Thomson  &  Byrne  (F.  W.  Thomson  of  coxmsel),  for  the 
appellant. 

James  F.  Dougherty  (Thomas  H.  Dowd  of  counsel),  for 
the  respondent. 

Kellogg,  P.  J.: 

When  the  cabbage  were  put  in  the  cars,  furnished  by 
defendant  for  them,  it  was  its  duty  to  transport  them  to 
the  consignee,  and  in  issuing  a  bill  of  lading  it  must  issue 
it  according  to  the  facts.  Defendant  refused  to  ship  the 
cabbage  unless  plaintiff  would  accept  a  bill  of  lading  with 
a  notation  upon  it  that  the  cabbage  were  *'more  or  less 
frozen  when  received.''  The  evidence  quite  conclusively 
shows  that  the  cabbage  were  m  good  condition  and  were 
not  "more  or  less  frozen  when  received."  In  any  ques- 
tion between  the  plaintiff  and  the  company  about  the 
condition  of  the  cabbage  this  false  notation  would  be 
some  evidence  against  the  plaintiff.  He  was  not  obliged 
to  accept  the  bill  of  lading,  thus  making  an  admission 
against  himself  not  warranted  by  the  facts.  The  require- 
ment of  the  defendant  was,  therefore,  unreasonable  and 
arbitrary,  and  it  violated  its  duty  in  refusing  to  ship  the 
cabbage.  Plaintiff  was  not  bound  to  abandon  his  effort 
to  ship  the  cabbage  and  remove  them  from  the  car,  as  it 
was  defendant's  duty  to  forward  them.  The  defendant 
shipped  the  cabbage,  not  to  the  destination  indicated  by 
the  plaintiff,  but  to  another  place,  and  sold  them,  as  it 
claimed,  on  the  plaintiff's  account.  The  plaintiff,  there- 
fore, was  entitled  to  recover  their  value. 

Tliese  facts  were  properly  proved  under  the  complaint. 
It  alleged  that  the  plaintiff  loaded  the  cabbage  into 
defendant's  car  and  requested  it  to  transport  them  to  the 
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consignee;  that  the  defendant  wholly  refused  and  neg- 
lected to  issue  to  the  plaintiff  a  bill  of  lading  and  deliver 
the  same  to  the  consignee,  and  that  by  reason  of  the 
defendant's  failxu*e  to  transport  the  cabbage  and  give 
plaintiff  a  bill  of  lading,  according  to  its  duty,  the  cabbage 
were  injured  and  the  plaintiff  suffered  loss  of  the  value 
thereof.  The  recovery  is  well  justified  by  the  allegations 
of  the  complaint  and  the  evidence. 

It  is  not  necessary  to  set  forth  in  a  pleading  all  the 
circumstances  attending  a  transaction;  the  facts  may  be 
stated  according  to  their  legal  effect.  Brown  v.  Champ- 
Un,  66  N.  Y.  214;  Kum  v.  Bosselman,  131  App.  Div.  288. 

I,  therefore,  favor  affirmance. 

All  concurred,  except  Woodward,  J.,  who  dissented  in 
opinion,  in  which  Cochrane,  J.,  concurred. 

Woodward,  J.  (dissenting): 

The  complaint  in  this  action,  after  alleging  the  char- 
acter of  the  parties,  etc.,  sets  forth  that  "on  or  about  the 
28th  day  of  February,  1914,  the  plaintiff  above  named 
tendered  to  the  defendant,  at  its  said  shipping  station  in 
the  town  of  Homer,  Cortland  County,  N.  Y.,  27,060 
pounds  of  cabbage  belonging  to  the  plaintiff,  which  was 
securely  packed  for  transportation  and  loaded  in  car  No. 
6850  belonging  to  the  defendant,  and  requested  the 
defendant  to  receive  the  same  and  transport  them  on  its 
said  railroad  and  in  defendant's  cars  and  deliver  the 
same  to  the  consignee;  and  then  and  there  offered  to  pay 
to  the  defendant  the  amount  of  its  charges  for  such  trans- 
portation; that  the  defendant  had  sufficient  means  and 
facilities  for  receiving  and  transporting  said  27,060 
pounds  of  cabbage,  but  the  defendant  wholly  refiised  and 
neglected  to  issue  to  the  plaintiff  a  bill  of  lading  or  carry 
said  27,060  pounds  of  cabbage  and  deliver  the  same  to 
the  consignee  therein  named,  or  any  part  thereof,  to  the 
plaintiff's  damage  of  $405.90;  that  by  reason  of  the  de* 
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fendant's  failure  to  transport  said  carload  of  cabbage, 
and  by  reason  of  the  defendant's  failure  to  issue  to  the 
plainti£f  a  bill  of  lading  for  said  carload  of  cabbage,  which 
was  a  duty  and  obligation  assumed  and  imposed  by  law 
upon  the  defendant  under  the  circumstances  and  con- 
ditions then  and  there  existing  and  prevailing,  and  by 
reason  of  defendant's  failure  to  perform  a  duty  imposed 
by  law  upon  it,  and  as  a  result  of  defendant's  wrongful 
acts  and  omissions,  said  27,060  pounds  of  cabbage  suffered 
from  exposure,  neglect,  delay  in  transit,  and  was  dimin- 
ished in  weight,  frozen,  delayed  and  greatly  depreciated 
in  value,  all  through  the  carelessness,  negligence  and 
omissions  of  the  defendant,  to  the  plaintiff's  damage  of 
$405.90."  The  complaint  further  alleges  that  a  demand 
was  made  upon  the  defendant  and  payment  refused. 

The  answer  admits  the  formal  allegations  in  reference 
to  the  parties,  and  ^'denies  each  and  every  other  allega- 
tion therein  contained,  except  as  hereinafter  specifically 
alleged,"  and  then  follows  with  several  separate  defenses, 
some  of  which  appear  to  have  the  support  of  evidence. 
The  net  result  of  the  pleading  is,  therefore,  to  put  in 
issue  all  of  the  material  allegations  above  set  forth,  for 
the  affirmative  matters  pleaded,  and  which  vary  in  sub- 
stantial particulars  from  the  allegations  of  the  complaint, 
cannot  be  understood  as  modifying  the  denials.  The 
plaintiff  was,  therefore,  called  upon  to  establish  the 
essential  elements  of  his  complaint,  and  because  he  has 
failed  to  do  so  there  was  no  legitimate  question  to  be 
submitted  to  the  jury;  it  is  still  necessary  that  the  cause 
of  action  pleaded  should  find  support  in  the  evidence. 
The  allegation  of  the  complaint  that  the  defendant  had 
the  necessary  facilities  for  receiving  and  transporting 
the  cabbages,  but  that  it  "wholly  refused  and  neglected 
to  issue  to  the  plaintiff  a  bill  of  lading  or  carry  said  27,060 
pounds  of  cabbage,  and  deliver  the  same  to  the  consignee 
therein  named,  or  any  part  thereof,"  is  denied,  and  the 
necessary  proof  is  not  furnished  by  the  showing  made 


150    Dobbins  v.  Del,,  Lackawanna  &  W.  R.  R.  Co. 

Opinion  of  the  Court 

by  the  defendant  that  it  in  fact  tendered  a  bill  of  lad- 
ing across  the  face  of  which  its  agent  had  written  the 
words,  "More  or  less  frozen  when  received,"  and  which 
the  plaintiff  refused  to  accept.  The  defendant  did  not 
''wholly  refuse  and  neglect  to  issue  to  the  plaintiff  a  bill 
of  lading,"  which  constitutes  the  contract  of  carriage, 
but  it  actually  delivered  a  bill  of  lading  to  the  plaintiff's 
employee,  which  bill  of  lading  the  plaintiff  subsequently 
rejected  because  it  did  not  conform  to  his  idea  of  what 
such  bill  of  lading  should  be.  There  was  no  neglect  on 
the  part  of  the  defendant;  it  acted  and  delivered  a  bill  of 
lading  in  all  respects  conforming  to  the  requirements  of 
a  valid  contract  for  the  transportation  of  these  cabbages, 
so  far  as  appears,  but  because  the  defendant's  agent 
placed  a  notation  upon  the  face  of  this  bill  of  lading  the 
plaintiff  saw  fit  to  refuse  to  accept  it,  and  thus  there  was 
never  any  agreement  on  the  part  of  the  defendant  to 
transport  the  cabbages. 

If  the  plaintiff  had  desired  to  show  that  the  inclusion 
of  this  annotation  served  to  vitiate  the  bill  of  lading,  or 
that  it  was  the  duty  of  the  defendant  to  furnish  a  bill  of 
lading  without  such  annotation,  he  should  have  made 
a  "plain  and  concise  statement  of  the  facts"  (C!ode  Civ. 
Pro.,  §  481,  subd.  2)  and  brought  to  the  attention  of  the 
court  the  legal  defect  in  such  a  bill  of  lading.  But  he  has 
chosen  to  allege  that  the  "defendant  wholly  refused  and 
neglected  to  issue  to  the  plaintiff  a  bill  of  lading,"  and 
because  he  has  failed  to  establish  this  fact  he  has  failed 
to  show  that  there  was  any  ground  for  recovery  in  this 
action.  The  defendant  must  be  presiuned  to  have  done 
its  duty  under  the  law;  it  must  be  presiuned  to  have 
issued  a  lawful  bill  of  lading,  and  the  plaintiff  having 
refused  to  accept  such  bill  of  lading  is  not  in  a  position 
to  recover  by  alleging  that  no  bill  of  lading  was  issued, 
and  then  rely  upon  evidence  that  a  bill  of  lading  was 
issued  which  he  himself  declined  to  accept.  That  is  not 
the  lawful  way  of  presenting  the  issue  of  an  improper 
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bill  of  lading.  It  is  true  that  §  54  of  the  Railroad  Law 
(Consol.  Laws,  chap.  49;  Laws  of  1910,  chap.  481)  pro- 
vides that  ''every  railroad  corporation  shall  start  and 
run  its  cars  for  the  transportation  of  passengers  and 
property  at  regular  times,  to  be  fixed  by  public  notice, 
and  shall  furnish  sufficient  accommodations  for  the 
transportation  of  all  pasengers  and  property  which  shall 
be  offered  for  transportation  at  the  place  of  starting, 
within  a  reasonable  time  previously  thereto,  and  at  the 
junctions  of  other  railroads,  and  at  the  usual  stopping 
places,"  etc.,  but  this  does  not  make  it  the  duty  of  a 
common  carrier  to  operate  its  raikoad  without  reason- 
able rules  and  regulations  in  respect  to  such  transporta- 
tion, among  them  being  a  bill  of  lading  showing  the 
character,  quantity,  etc.,  of  the  goods  offered  and  ac- 
cepted. The  defendant  has  the  presumption  that  it  has 
performed  its  duty  in  making  preparations  for  transport- 
ing property  and  in  providing  a  suitable  bill  of  lading, 
and  if  the  plaintiff  wanted  to  show  to  the  contrary  it  was 
his  duty  to  set  out  the  facts;  it  was  his  duty  to  show  by 
the  facts  pleaded  that  the  bill  of  lading  tendered  by  the 
defendant  was  not  a  proper  compliance  with  its  obliga- 
tions, and  not  to  deny  entirely  that  such  a  bill  of  lading 
was  made.  The  principle  still  remains  that  the  judgment 
to  be  rendered  by  any  court  must  be  secundum  aUegala 
ei  probata;  and  this  rule  cannot  be  departed  from  without 
inextricable  confusion  and  uncertainty  and  mischief  in 
the  administration  of  justice.  Parties  go  to  court  to  try 
the  issues  made  by  the  pleadings,  and  courts  have  no 
right  impromptu  to  make  new  issues  for  them,  on  the 
trial,  to  their  surprise  or  prejudice,  or  found  judgments 
on  grotmds  not  put  in  issue  and  distinctly  and  fairly 
litigated.     Wright  v.  Delafield,  25  N.  Y.  266,  270. 

Listead  of  confining  itself  to  this  wholesome  rule, 
the  learned  court  below,  against  the  objection  of  the 
defendant,  submitted  to  the  jury,  not  whether  there  had 
been  a  failure  on  the  part  of  the  defendant  to  issue  a  bill 
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of  lading,  but  whether  the  cabbages  in  question  were  or 
were  not  ''more  or  less  frozen"  when  placed  in  the  car. 
No  such  issue  was  tendered  by  the  plaintiff.  He  alleged 
damages  due  to  the  alleged  fact  that  the  defendant  had 
''wholly  refused  and  neglected  to  issue  to  the  plaintiff 
a  bill  of  lading  or  carry  said  27,060  pounds  of  cabbage, 
and  deliver  the  same  to  the  consignee,"  and  he  has  been 
permitted  to  recover  on  the  ground  that  the  cabbies 
were  not  more  or  less  frozen  at  the  time  they  were  of- 
fered. There  was  an  utter  failure  to  prove  the  cause  of 
action  alleged  in  the  complaint.  There  was  no  attempt 
to  amend  the  complaint,  but  an  issue,  suggested  for  the 
first  time  by  the  learned  trial  court,  was  given  over  to 
the  jury,  and  a  verdict  rendered  for  the  plaintiff  which 
cannot  find  a  ground  in  the  complaint.  Clearly  this 
judgment  ought  not  to  stand. 

The  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event. 

Judgment  and  order  affirmed,  with  costs. 

Cochrane,  J.,  concurred. 
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Fonn  No.  8 

Complaint;   Carriers;  Refusal   to   Accept   Bill   of   Lading  with 

Prejudicial  Notation  Thereon  ^ 

City  Court,  City  of  Cortland.* 

Joseph  Dobbins, 

Plaintiff, 
against 
The  Delaware,  Lackawanna  & 
Western  Railroad  Company, 

Defendant. 

The  plaintiff  in  the  above  entitled  action  for  his  com- 
plaint against  the  said  defendant  herein,  alleges: 

I.  That  during  all  the  times  hereinafter  mentioned, 

^  From  Dobbins  v.  Delaware,  Lackawanna  A  Western  R.  Co.,  see  ante, 
page  146.    See  Charge,  post,  page  160. 
The  defendant  in  its  answer  set  up  the  following  special  defenses. 

II 

For  a  further  and  separate  answer  and  defense  herein,  this  defendant 
alleges  that  heretofore  and  prior  to  February  28,  1914,  plaintiff  re- 
quested of  d^endant's  agent  at  Homer,  N.  Y.,  that  he  be  furnished  a 
suitable  car  at  Homer,  N.  Y.,  in  which  to  load  and  ship  cabbages, 
then  owned  in  storage  by  plaintiff  at  said  point;  that  thereupon  defend- 
ant did  promptly  furnish  to  plaintiff  at  said  point  car  D.,  L.  &  W. 
6850  suitable  in  all  respects  for  such  purposes,  and  thereupon  plaintiff 

'This  action  was  begun  on  or  about  September  12,  1914,  in  the 
City  Court  of  the  City  of  Cortland,  by  the  service  of  a  sununons  and 
complaint  upon  the  defendant.  Thereafter  and  in  due  time,  defendant 
answered  said  complaint.  A  trial  was  had  on  June  1,  1915,  in  said 
City  Court  and  resulted  in  a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $472.69.  Thereupon  the  de- 
fendant duly  appealed  to  the  County  Court  of  Cortland  County  and 
demanded  a  new  trial  in  said  County  Court  as  provided  for  by  the 
Code  of  Civil  Procedure. 

Hie  action  was  tried  in  said  County  Court  before  Hon.  Joseph  E. 
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the  plaintiff  was  engaged  in  business  under  the  name  and 
style  of  Dobbins  Brothers^  and  as  such  was  and  now  is 
engaged  in  the  business  of  buying,  selling  and  handling 
cabbage,  potatoes  and  other  farm  produce,  and  of  shipping 

accepted  said  car  and  proceeded  to  and  did  load  the  same  with  cab- 
bages, and  thereupon  tendered  said  car  and  cabbage  to  this  defendant 
for  carriage  from  Homer,  N.  Y.,  to  a  point  outside  the  State  of  New 
York,  and  demanded  that  d^endant  and  its  agents  issue  to  him,  said 
plaintiff,  a  bill  of  lading  for  said  car  and  its  contents  and  that  defendant 
should  proceed  to  carry  said  car  to  its  said  destination;  that  thereupon 
defendant  examined  the  contents  of  said  car  and  the  cabbages  therein, 
or  a  part  thereof  were  frozen,  some  wholly  and  some  partly,  and  the 
contents  of  said  car  were  not  in  apparent  good  order,  whereupon, 
defendant  through  its  said  agent  issued,  or  ofifered  to  issue  to  plaintiff, 
a  uniform  order  bill  of  lading  approved  by  the  Interstate  Commerce 
Commission  of  the  United  States,  by  its  Order  No.  787  of  June  28, 
1908,  with  the  words  or  notation  added  below  the  description  of  the 
contents,  ''more  or  less  frozen  when  received,''  and  that  plaintiff  then 
and  there  refused  to  accept  such  bill  of  lading  and  demanded  that 
defendant  issue  and  deliver  to  him,  a  bill  of  lading  free  from  any  no* 
tation  or  words  indicating  the  apparent  condition  of  said  contents, 

EoGLBSTON,  County  Judge,  and  a  jury,  at  a  trial  term  of  said  court, 
which  began  on  Dec.  6,  1915,  and  said  trial  resulted  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $387.85.  Judgment  for  said  verdict  together 
with  S73.74  costs  and  disbursements,  amounting  in  all  to  $461.59,  was 
entered  against  the  defendant  on  May  23,  1916,  in  Cortland  County 
clerk's  office. 

An  order  den3dng  defendant's  motion  for  a  new  trial  was  entered 
in  said  clerk's  office  on  the  same  day  and  on  June  7,  1916,  defendant 
filed  in  said  clerk's  office  and  served  upon  plaintiff's  attorney,  its 
notice  of  appeal  to  the  Appellate  Division  of  the  Supreme  Court, 
from  said  judgment  and  order. 

The  judgment  and  order  appealed  from  were  affirmed  by  the  Ap- 
pellate Division,  Third  Department,  the  order  of  affirmance  was 
entered  in  Cortland  County  clerk's  office  on  March  13,  1917,  and 
the  judgment  of  affirmance  was  entered  in  said  clerk's  office  on  March 
13,  1917,  and  thereafter.  Upon  motion  of  the  appellant,  the  said  Ap- 
pellate Division  granted  appellant  permission  to  appeal  to  the  Court 
of  Appeals  from  the  order  of  affirmance  and  the  notice  of  appeal  from 
said  judgment  and  order  of  this  court  was  duly  filed  and  served  on 
June  19, 1917. 
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the  same  in  bulk  over  and  upon  the  various  lines  of  rail- 
road owned  and  operated  by  said  defendant  herein,  all 
of  which  said  defendant  was  fully  aware  of  and  well 
knew  during  all  the  times  hereinafter  mentioned,  and 

which  defendant  refused  to  do.  That  plaintiff,  despite  frequent 
tenders,  of  such  bill  of  lading,  with  the  notation  as  to  the  apparent 
condition  of  said  contents,  refused  to  accept  the  same  and  failed  and 
neglected  to  remove  said  cabbages  from  said  car,  whereupon  defendant 
upon  March  10,  1914,  served  personally  upon  plaintiff,  at  Homer, 
N.  Y.,  a  written  notice  to  the  effect  that  unless  plaintiff  furnished 
defendant,  an  order  for  the  disposition  of  the  contents  of  said  car, 
within  forty-eight  hours  after  the  service  of  said  notice  upon  him, 
defendant  would  dispose  of  said  contents  for  plaintiff's  account;  that 
plaintiff  failed  and  neglected  to  comply  with  such  notice  and  after 
the  expiration  of  such  forty-eight  hours'  interval  said  car  and  contents 
were  moved  by  defendant  to  Scranton,  Pa.,  and  there  such  contents 
were  sold  by  defendant  upon  plaintiff's  account  for  the  sum  of  $222.88 
and  after  deducting  from  said  amount  the  freight  charges  thereon  and 
tte  lawful  demurrage  on  said  car,  there  remained  the  sum  of  $160.98, 
which  defendant  thereafter  and  prior  to  the  commencement  of  this 
action,  tendered  plaintiff,  but  plaintiff  refused  to  accept  said  sum  and 
defendant  has  been  ever  since  and  now  is  ready  and  wilUng  to  pay  said 
sum  to  plaintiff,  but  plaintiff  has  constantly  refused  to  accept  the 
same.  That  defendant  was  ready  and  willing  to  accept  said  goods 
and  carry  the  same  to  their  destination  promptly  at  such  time  as 
plaintiff  accepted  said  bill  of  lading  with  said  annotation,  descriptive 
of  the  apparent  condition  of  said  goods  endorsed  thereon. 

For  a  further  and  separate  answer  and  defense  herein,  this  defendant 
alleges  that  heretofore  and  prior  to  February  28, 1914,  plaintiff  loaded 
D.,  L.  &  W.  car  6850  with  cabbage  at  Homer,  N.  Y.,  which  car  had 
been  furnished  to  him  at  said  place  by  this  defendant,  a  common 
carrier  of  freight  and  merchandise;  that  said  cabbage  was  loaded  at 
said  point  for  the  purpose  of  b^ing  carried  from  said  place  to  a  place 
located  in  another  State  of  the  United  States,  and  that  after  being  so 
loaded  as  aforesaid,  plaintiff  tendered  to  this  defendant  for  carriage, 
outside  the  State  of  New  York  and  demanded  that  defendant  issue  to 
him,  a  bill  of  lading  for  said  car  and  its  contents;  that  said  contents 
were  not  in  apparent  good  order  and  defendant  after  an  examination 
thereof,  tendered  to  plaintiff  a  uniform  bill  of  lading  approved  by  the 
Interstate  Commerce  Conmiission  of  the  United  States  by  its  Order 
No.  787  of  June  27,  1908,  with  the  words  ''more  or  less  frozen  when 
received,"  written  thereon  below  the  description  of  the  contents  cov- 
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a  resident  of  the  town  of  Homer  at  all  the  times  herein- 
after mentioned. 

II.  Plaintiff  further  alleges  upon  his  information  and 
belief  that  at  all  the  times  hereinafter  mentioned,  the 
defendant  was  and  now  is  a  foreign  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Pennsylvania, 
and  was  and  is  a  common  carrier  of  produce,  goods, 
merchandise  and  freight  for  hire,  owning  and  operating 
lines  and  branches  of  railroad,  and  as  such  common 
carrier  was  soliciting,  receiving  and  accepting  and  trans- 
porting for  hire,  grain,  produce,  freight  and  merchandise 
in  bulk  from  Homer,  CJortland,  Preble,  TuUy,  Marathon, 
Syracuse  and  other  places  in  the  State  of  New  York  and 
various  places  in  the  United  States. 

That  as  such  common  carrier  for  hire,  it  was  the  duty 

ered  by  such  bill  of  lading,  which  plaintiff  refused  to  accept;  that  at 
said  time,  defendant  was  engaged  in  commerce  between  different 
States  composing  the  United  States  and  at  said  times,  was  exclusively 
controlled  and  governed  by  the  Act  of  Congress  of  the  United  States, 
known  as  an  Act  to  Regulate  Conmieroe  approved  February  4,  1887, 
and  the  several  acts  amendatory  thereof  and  supplemental  thereto  and 
that  by  §  9  thereof,  it  is  provided  that  any  person  injured  by  a  common 
carrier  subject  to  the  provisions  of  said  Acts  of  Congress  might  either 
make  complaint  thereof,  as  therein  provided,  to  the  Interstate  Com- 
merce Commission,  or  might  bring  suit  to  recover  such  damages  as 
were  sustained  by  a  violation  of  such  act  by  the  common  carrier  in  any 
District  or  Circuit  Court  of  the  United  States;  that  plaintiff  has  never 
made  any  complaint  to  said  Conmiission  of  the  facts  involved  in  this 
action  and  has  never  commenced  any  action  to  recover  his  alleged 
damages  arising  therefrom,  in  any  District  or  Circuit  Court  of  the 
United  States  and  that  by  reason  of  the  facts  aforesaid,  the  City 
Court  of  the  City  of  Cortland,  N.  Y.,  a  court  of  inferior  jurisdiction 
and  not  a  Court  of  Record,  never  had  or  acquired  and  now  has  no 
jurisdiction  in  this  action,  nor  over  the  subject-matter  and  facts  therein 
involved,  and  defendant  pleads  such  lack  of  jurisdiction  as  a  bar 
and  defense  to  this  action. 

IV 

For  a  further  and  separate  answer  and  defense  herein,  this  defendant 
alleges  that  when  said  loaded  with  cabbage  was 

tendered  to  it  on  February  28,  1914,  at  Homer,  N.  Y.,  by  plaintiff  for 
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of  said  defendant  to  accept  and  receive  in  bulk  and 
otherwise  and  to  transport  and  deliver  in  a  proper^  care- 
ful and  suitable  manner  cabbage^  potatoes  and  other 
products,  merchandise  and  freight  delivered  or  tendered 
to  it  by  the  plaintiff  and  other  persons  for  shipment; 
and  to  furnish  to  this  plamtiff  and  to  other  shippers 
proper  and  suitable  cars  and  conveyances  for  shipment 
and  transportation,  and  suitably  and  properly  equip 
its  cars  and  conveyances  so  that  the  contents  thereof 
and  the  produce  therein  could  be  safely,  quickly,  and 
conveniently  and  properly  loaded,  imloaded,  examined 
and  transported  from  the  place  where  said  freight  was 
recdved  to  its  destination. 

That  in  shipping  and  transporting  produce  in  bulk 
in  cars  and  by  rail,  it  is  and  during  aU  the  times  herein- 
after mentioned  was  necessary,  proper  and  customary 
to  protect  said  produce  from  wasting,  leaking  and  spilling, 
decaying,  freezing,  and  to  enable  it  to  be  properly  loaded, 
unloaded,  inspected  and  handled;  to  have  the  cars  in 


carriage  to  a  point  in  another  State  of  the  United  States,  the  contents 
thereof  did  not  appear  to  be  in  apparent  good  order;  that  defendant 
through  its  agent  at  Homer,  N.  Y.,  tendered  to  plaintiff,  a  uniform  bill 
of  lading  therefor,  approved  by  the  Interstate  Commerce  Commission 
of  the  United  States  by  Order  No.  787  of  June  27, 1908,  with  the  words 
"more  or  less  frozen  when  received,"  written  thereon  the  description 
of  the  contents  covered  by  such  bill  of  lading,  which  plaintiff  refused 
to  accept  and  demanded  that  said  bill  of  ladmg  should  specify  that 
said  contents  were  in  apparent  good  order,  which  defendant's  said 
agent  refused  to  do;  and  to  issue  such  bill  of  lading  stating  that  such 
contents  were  in  apparent  good  order  when  they  were  not,  would  have 
been  a  violation  of  the  Act  of  Congress  known  as  An  Act  to  Regulate 
Commerce  Approved  February  4,  1887,  and  the  acts  amendatory 
thereof  and  supplemental  thereto. 

Wherefore,  defendant  demands  judgment,  that  plaintiff's  complaint 
be  dismissed  with  costs. 

A.  D.  Jennet, 
Defendant's  Attorney, 
311  S.  A.  &  K.  Bldg., 
Syracuse,  N,  Y. 
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which  said  produce  was  shipped  protected  and  equipped; 
that  in  shipping  and  transporting  cabbage  and  potatoes 
in  bulk  in  cars  and  by  rail,  it  is  necessary  and  during  all 
the  times  hereinafter  mentioned  was  necessary,  proper 
and  customary  to  protect  said  cabbage  from  freezing  and 
heat,  and  to  enable  the  same  to  be  properly  and  suitably 
loaded  and  unloaded,  and  to  have  the  cars  in  which  said 
produce  was  shipped  equipped  and  properly  furnished 
with  proper  heating  and  cooling  apparatus;  and  in  carry- 
ing and  transporting  any  loose  or  bulk  commodity  in 
freight  cars,  it  is  and  was  necessary  to  use  proper  care 
and  attention  in  the  transportation,  all  of  which  facts 
and  customs  were  well  known  to  the  defendant,  and  of 
which  it  had  full  knowledge  during  all  the  times  herein 
mentioned. 

That  at  all  the  times  hereinafter  mentioned,  the  defend- 
ant owned  and  operated  a  railroad  through  the  town  of 
Homer  and  other  towns  in  the  County  of  Cortland  and 
State  of  New  York,  and  owned  and  maintained  a  shipping 
station  for  the  receipt  of  produce  in  bulk  at  the  town  of 
Homer  and  operated  a  line  of  railroad  through  the  town 
of  Homer  and  other  towns  in  the  County  of  Cortland, 
over  which  it  transported  merchandise. 

That  on  or  about  the  28th  day  of  February,  1914, 
the  plaintiff  above  named  tendered  to  the  defendant  at 
its  said  shipping  station  in  the  town  of  Homer,  Cortland 
Coimty,  N.  Y.,  27,060  pounds  of  cabbage  belonging  to  the 
plaintiff  which  was  securely  packed  for  transportation 
and  loaded  in  car  No.  6850  belongmg  to  the  defendant 
and  requested  the  defendant  to  receive  the  same  and 
transport  them  on  its  said  railroad  and  in  defendant's 
cars  and  deliver  the  same  to  ,  the  consignee;  and 

then  and  there  offered  to  pay  to  the  defendant  the 
amount  of  its  charges  for  such  transportation. 

That  the  defendant  had  sufficient  means  and  faciUties 
for  receiving  and  transporting  said  27,060  poxmds  of 
cabbage,  but  the  defendant  wholly  refused  and  n^ected 


Dobbins  v.  Del.,  Lackawanna  &  W.  R.  R.  Co.    159 

Complaint 

to  issue  to  the  plaintiff  a  bill  of  lading  or  carry  said  27^060 
pounds  of  cabbage,  and  deliver  the  same  to  the  consignee 
therein  named,  or  any  part  thereof,  to  the  plaintiff's  dam- 
age of  $405.90. 

That  by  reason  of  the  defendant's  failure  to  transport 
said  carload  of  cabbage,  and  by  reason  of  the  defendant's 
failure  to  issue  to  the  plaintiff  a  bill  of  lading  for  said 
carload  of  cabbage,  which  was  a  duty  and  obligation 
assumed  by  and  imposed  by  law  upon  the  defendant 
under  the  circumstances  and  conditions  then  and  there 
existing  and  prevailing,  and  by  reason  of  defendant's 
failure  to  perform  a  duty  imposed  by  law  upon  it,  and  as 
a  result  of  defendant's  wrongful  acts  and  omissions,  said 
27,060  pounds  of  cabbage  suffered  from  exposure,  neglect, 
delay  in  transit,  and  was  diminished  in  weight,  frozen, 
delayed  and  greatly  depreciated  in  value,  all  through 
the  carelessness,  ne^'gence  and  omissions  of  the  def^idant 
to  the  plaintiff's  damage  of  $405.90. 

That  on  or  about  the  15th  day  of  March,  1914,  the 
plaintiff  did  make  out  a  statement  of  the  amount  of  dam- 
ages sustained  by  the  plaintiff  amounting  to  the  sum  of 
$405.90,  and  presented  the  same  for  payment  to  said 
defendant,  which  the  defendant  refused  to  pay  or  any 
part  thereof. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  said  defendant  for  the  stun  of  four  hundred  and  five 
dollars  and  ninety  cents  ( $  405.90)  with  interest  thereon 
from  the  15th  day  of  March,  1914,  and  for  the  costs  and 
disbursements  of  this  action. 

Ja30}s  F.  Dougherty, 
Attorney  for  Plaintiff, 
69  Main  Street, 
Cortland,  N.  Y. 

[Verification.] 
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Joseph  E.  Eqqleston,  County  Judge: 

Gentlemen  op  the  Jury: 

The  plaintiff  brings  this  action  to  recover  damages 
against  the  defendant,  which  he  claims  to  have  sustained 
by  reason  of  the  negligence  of  the  defendant  in  not 
shipping  a  quantity  of  cabbage  for  him,  as  the  law  re- 
quires, from  the  Village  of  Homer  to  the  City  of  Phil- 
adelphia. 

It  seems  that  the  plaintiff  is  a  produce  dealer  and  has 
been  for  a  number  of  years,  and  in  the  spring  of  1914, 
was  desirous  of  shipping  a  quantity  of  cabbage  to  the 
City  of  Philadelphia  and  State  of  Pennsylvania. 

The  plaintiff  claims  that  he  ordered  some  cars  of  the 
defendant  to  be  placed  upon  the  tracks  in  the  Village 
of  Homer  that  he  might  ship  the  cabbage  in  question. 
There  is  only  one  car  load  of  cabbage  in  dispute  in  this 
case  and  it  is  a  carload  of  cabbage  loaded  at  the  Village 
of  Homer  by  the  plaintiff  on  or  about  the  26th  day  of 
February,  1914. 

Section  34  of  the  Railroad  Law  of  this  State  provides 
that  ''Every  railroad  corporation  shall  start  and  run  its 
cars  for  the  transportation  of  passengers  and  property 
at  regular  times,  to  be  fixed  by  public  notice,  and  shall 
furnish  sufficient  accommodation  for  the  transportation 
of  all  passengers  and  property  which  shall  be  offered  for 
transportation  at  the  place  of  starting  within  a  reason- 
able time  previously  thereto  and  at  junction  of  other  rail- 
roads and  at  the  usual  stopping  places  established  for 
receiving  and  discharging  way  passengers  and  freight 
for  that  train." 

This  plaintiff  did  deliver  to  the  defendant  this  carload 
of  cabbage  in  question.     It  was  taken  from  his  storehouse 

^  From  Dobbins  v.  Deknvare,  Lackawanna  A  Western  R.  Co,,  see 
anlCf  page  146.    See  Complaint,  ante,  page  153. 
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in  the  Village  of  Homer  by  his  men  and  the  same  was 
placed  in  the  ear  upon  the  tracks  at  Homer. 

There  were  thirteen  tons  and  a  half  of  cabbage  placed 
in  this  car.  After  the  loading  of  the  car  the  plaintiff's 
hired  man,  or  employee,  went  to  the  defendant  and  ob- 
tained a  bill  of  lading  and  when  it  was  shown  to  the  plain- 
tiff himself  he  at  once  went  back  to  the  agent  of  the  defend- 
ant railroad  company,  refusing  to  accept  the  bill  of  lading 
as  it  was  presented  at  that  time,  claiming  that  it  was  not 
in  accordance  with  the  law  and  that  it  was  prejudicial 
to  his  interests,  and  that  it  was  not  true  as  to  the  true 
state  of  the  condition  of  the  cabbages  to  be  shipped, 
and  some  controversy  was  had  over  the  bill  of  lading. 
And  I  think  it  appears,  from  the  evidence  in  this  case, 
that  the  plaintiff  refused  to  accept  the  bill  of  lading  and 
that  the  defendant  through  its  agent  refused  to  issue  any 
other  bill  of  lading  than  the  one  that  was  issued  at  that 
time. 

You  will  note  that  under  the  section  of  the  Railroad 
Law,  which  I  have  read  to  you,  that  the  law  makes  it 
the  duty  of  the  Railroad  Company  to  furnish  cars  for  the 
transportation  of  freight,  which  must  be  done  within  a 
reasonable  time  and  the  cars  shall  be  moved  within  a 
reasonable  time.-  This  is  a  duty  which  the  Railroad 
Company  not  only  owed  to  this  plaintiff  but  would  owe 
to  any  person  that  was  shipping  freight  over  its  line  of 
road. 

The  defendant,  through  its  agent,  refused  to  give  what 
is  known  as  a  clean  bill  of  lading.  That  is  he  insisted, 
the  agent  insisted  upon  inserting  in  the  bill  of  lading 
which  he  offered  to  the  plaintiff,  and  which  the  plaintiff 
refused  to  receive,  a  notation  which,  it  is  claimed  upon  the 
part  of  the  agent,  represented  the  condition  of  the  goods 
that  were  being  shipped,  the  freight  that  was  being  shipped, 
that  is,  that  the  cabbage,  at  the  time,  was  more  or  less 
frozen  when  received  by  the  Railroad  Company,  and  he 
wrote  that  notation  in  the  bill  of  lading. 
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Now  I  will  say  to  you,  gentlemen,  that  the  bill  of  lading, 
as  is  customary  to  be  used  in  cases  of  this  kind,  states, 
that  bill  of  lading  states,  the  property  is  described  as  in 
apparent  good  order  except  as  noted  in  the  bill  of  lading 
itself. 

So  that  one  of  the  questions  which  is  submitted  to  you 
for  your  consideration  at  this  time,  and  which  you  will 
consider  when  you  go  to  your  jury  room  is  whether  or 
not  the  notation  made  by  the  agent  in  this  bill  of  lading 
did  fairly  and  truly  represent  the  condition  of  the  cabbages 
which  were  to  be  shipped  there  at  that  time  and,  if  it  did, 
I  do  charge  you,  gentlemen,  that  the  defendant  had  the 
right  to  make  that  notation  in  the  bill  of  lading.  That  is, 
if  the  conditions  of  the  cabbage  were  fairly  and  honestly 
represented  by  the  words  which  were  placed  in  this  bill 
of  lading,  as  more  or  less  frozen  when  received,  if  that 
did  fairly  and  truly  represent  the  condition  of  the  cabbage, 
then  this  plaintiff  cannot  receive  damages  other  than 
has  been  conceded  by  the  parties  in  this  case  by  stipula- 
tion. 

So  that  the  first  question  for  your  determination  is 
what  was  the  condition  of  the  cabbages  when  received 
there  by  the  Railroad  Company. 

Upon  the  part  of  the  plaintiff  a  number  of  witnesses 
have  been  called.  The  plaintiff,  himself,  has  testified 
as  to  the  condition  of  the  cabbages,  and  he  has  stated 
that  the  cabbages  were  in  a  good  marketable  condition, 
that  they  were  not  frozen.  And  several  of  the  witnesses 
have  testified  that  the  cabbages  were  not  frozen.  Some 
of  them  have  testified,  however,  that  some  of  the  leaves 
upon  the  cabbage  had  been  frosted. 

Now  if  you  shall  find  that  these  cabbages  were  not  more 
or  less  frozen  when  received  you  may  take  up  the  further 
question  as  to  whether  or  not  the  plaintiff  has  been  dam- 
aged by  the  nonfulfillment  of  the  shipment,  of  the  taking 
of  the  cabbage  and  shipping  them  over  the  defendant 
railroad. 
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Upon  the  part  of  the  defendant,  the  agent  has  been 
called  and  he  has  testified  as  to  what  he  observed  about 
these  cabbages  in  question.  He  says  that  when  they  were 
being  loaded  taken  to  the  car  and  passing  the  station  at 
Homer  he  looked,  out  and  saw  them  as  they  were  loaded 
upon  the  sleigh  that  there  were  icicles  upon  them  and 
that  they  were  frosted,  and  that  he  subsequently  went 
into  the  car  and  examined  some  of  them  and  f  oxmd  that 
they  were  frozen. 

And,  from  the  evidence  in  this  case,  both  upon  the  part 
of  the  plaintiff  and  upon  the  part  of  the  defendant,  you 
are  to  consider  the  question  as  to  whether  they  were 
frozen  or  more  or  less  frozen  when  received  by  the  de^ 
fendant. 

This  car  was  loaded  on  the  26th  of  February,  and  the 
controversy  was  had  between  the  plaintiff  and  the  de- 
fendant's agent  on  the  morning  of  the  27th,  as  I  remember 
it.  If  I  am  not  correct  you  will  correct  me  in  that.  And 
the  cabbies  had  been  placed  in  that  refrigerator  car, 
and  some  evidence  has  been  given  so  that  you  might 
understand  what  is  meant  by  a  refrigerator  car,  as  to  its 
havii^  air  chambers  in  it,  and,  as  I  remember  it,  there  was 
some  evidence  given  in  regard  to  a  fire  having  been  placed 
in  the  car  on  the  26th  or  27th,  but  later  there  does  not  seem 
to  be  any  evidence  that  there  was  any  fire  in  the  car. 

Just  when  the  examination  was  made  by  the  defendant's 
agent  with  r^ard  to  his  examination  of  the  cabbage,  as 
to  their  being  frozen,  I  am  not  sure.  You  will  remember 
that  testimony,  gentlemen,  but  I  think  the  agent  testified 
that  after  the  first  day  or  so  there  was  no  fire  kept  in  that 
car.  The  cabbages  were  left  in  the  car  from  the  26th  of 
February  up  to  the  10th  of  March  I  believe,  and  the 
weather  was  cold  during  that  time.  But  this  controversy 
had  arisen  between  the  plaintiff  and  the  defendant's 
agent  and  the  defendant  did  not  ship  the  cabbages  imtil 
after  the  tenth. 

Some  witnesses  have  testified  to  the  fact  that  they 
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went  in  the  cars  and  looked  at  the  cabbages  between  the 
26th  or  27th  and  the  10th,  or  while  they  were  up  there, 
and  they  said  that,  while  they  did  not  see  any  frozen 
cabbages,  there  were  some  cabbages  that  were  frosted, 
as  they  say,  near  the  bulkhead  of  the  car  and  near  the 
door  of  the  car.  Now  whether  that  was  occasioned  or 
not  by  their  being  left  there  in  that  condition  in  the  car 
at  that  time  I  do  not  know  and  the  evidence  doesn't  show. 

But  if  these  cabbages  when  delivered  there  at  that 
time  were  not  frozen,  were  not  frozen  when  received,  if 
you  shall  find,  from  the  evidence,  that  they  were  not 
frozen,  then  it  was  the  duty  of  this  defendant  to  ship 
those  cabbages.  The  defendant  had  no  right  to  insert 
m  this  bill  of  lading  that  they  were  more  or  less  frozen 
when  received  if  that  was  not  true,  and  that  is  one  of  the 
questions  for  you  to  determine  and  which  is  submitted 
to  you  for  determination  in  this  case. 

Were  these  cabbages,  as  stated  in  this  bill  of  lading, 
when  they  were  received  there  more  or  less  frozen.  As 
I  have  said  to  you,  if  you  find  that  they  were,  then  you 
have  no  necessity  for  further  considering  what  the  dam- 
ages were  that  this  plaintiff  has  received,  if  any. 

If  you  shall  find  that  these  cabbies  were  not  more  or 
less  frozen  when  received  and  that  this  insertion  in  the 
bill  of  lading  was  not  justified  upon  the  part  of  the  agent, 
then  you  may  go  to  the  further  question  and  determine 
what  damages,  if  any,  the  plaintiff  has  received  by  reason 
of  the  failure  of  defendant  to  ship  these  cabbages  or  for- 
ward them  over  its  line  of  road. 

Upon  the  part  of  the  plaintiff,  evidence  has  been  given 
to  you  showing,  as  they  claim,  that  the  plaintiff  has  been 
damaged  in  this  matter.  Witnesses  have  been  called 
and  have  testified  to  the  value  of  cabbages,  the  market 
value  of  cabbage  at  that  time.  One  witness  said  that  the 
market  value  of  the  cabbage  there,  at  that  time  was  from 
fifteen  to  eighteen  dollars  a  ton;  another  one  says  from 
eighteen  to  twenty  dollars  a  ton,  and  Mr.  Dobbins  says 
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that  the  cabbage  was  worth  thirty  dollars  a  ton  and  he 
states  that  he  had  a  contract  for  the  sale  of  these  cabbages 
at  thirty  dollars  a  ton. 

Now,  it  is  for  you  to  fix  the  value  upon  these  cabbages, 
in  ascertaining  the  damage,  if  any,  has  been  occasioned, 
by  the  defendant  to  the  plaintiff,  from  the  evidence  in 
this  case.  You  are  not  bound  by  the  evidence  of  any 
particular  witness,  but  this  evidence  has  been  given  to 
you  generally  to  aid  you  to  determine,  if  possible,  what 
the  value  sustained  was. 

Now  if  you  shall  find  that  the  cabbages  were  not  frozen 
when  received  and  that  the  def end^mt  under  the  law 
which  I  have  read  to  you,  should  have  shipped  these 
cabbages  over  its  line  of  road,  that  it  was  not  justified  in 
holding  them  there  in  that  way  or  insisting  upon  putting 
into  that  bill  of  lading  these  words,  this  notation,  if  you 
shall  find  that  question  in  favor  of  the  plaintiff  and  shall 
find  what  his  damages  are,  then  you  will  briQg  in  a  ver- 
dict for  whatever  damages  you  believe  that  he  has  sus- 
tained. 

If  you  shall  find  that  the  cabbies  were  more  or  less 
frozen  at  the  time  they  were  received,  then,  as  I  have 
said  to  you,  the  agent  had  the  right  to  put  that  notation 
in  there,  or  even  if  he  hadn't  put  it  in  there,  if  they  were 
more  or  less  frozen  it  did  no  harm,  if  they  were  more  or 
less  frozen,  to  put  it  in  there  because  it  would  truly  state 
the  condition  of  the  cabbages  at  that  time. 

And  if  you  shall  find  that  to  be  the  fact  then  you  are 
not  called  upon  to  consider  the  question  of  damc^es  at 
all  because  that  would  eliminate  the  question  of  damages 
from  this  case. 

And  if  you  shall  find  that  to  be  the  fact,  then,  gentlemen, 
under  the  stipulation  in  this  case,  which  is  concededly 
admitted,  that  is,  that  the  plaintiff  refusing  to  remove 
these  cabbages  from  the  car,  the  defendant  shipped  them 
and  sold  them,  receiving  for  the  same  $222.88.  If  I  am 
not  right  in  these  figures  you  will  correct  me,  gentlemen. 
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That  there  was  cost  or  demurrage  for  freight,  $61.90, 
leaving  due  to  the  plaintiff  for  these  cabbages  which  were 
sold  by  the  defendant  in  the  market  at  Scranton,  the  sum 
of  $160.98,  and  that  the  plaintiff  would  be  entitled  to 
that  amoimt  with  interest  on  that  simi  from  March  14th, 
1914.  That  I  assume  is  the  time  when  the  cabbages  were 
sold  by  the  defendant. 

If  you  shall  find  that  the  plaintiff  is  entitled  to  damages 
in  this  case  under  the  other  theory  of  the  case  which  I 
have  presented  to  you,  then  whatever  sum,  in  damages, 
you  do  find  that  he  is  entitled  to  you  will  give  him  inter- 
est upon  that  sum  for  one  year  and  nine  months.  You 
can  figure  the  interest  upon  that  for  one  year  and  nine 
months,  if  you  find  that  the  plaintiff  is  entitled  to 
dams^es. 

Now,  gentlemen,  this  plaintiff  and  this  defendant  had 
some  controversy  in  this  matter.  It  did  not  seem  to  be 
an  ugly  controversy.  It  was  a  controversy  between  them, 
each  asserting  his  right  in  the  matter.  There  does  not 
seem  to  be  any  bad  feeling  about  it  but  they  could  not 
reconcile  their  difference,  and  you  have  been  called  into 
this  case,  as  fair  and  impartial  men,  to  listen  to  the  evi- 
dence and  to  do  what  the  plaintiff  and  the  defendant 
could  not  do.  You  are  to  try  and  find  out  what  is  right 
and  just  in  this  matter.  If  the  plaintiff  has  been  damaged 
at  the  hands  of  the  defendant,  why  then  he  is  entitled 
to  such  damages  as  he  has  received,  if  it  was  caused  by 
the  n^ect  of  the  defendant  to  perform  its  duties  to  one 
of  its  citizens.  So  that  you  are  to  take  this  case,  gentlemen, 
and  consider  it  carefully  and  render  such  a  verdict  as  you 
believe  the  evidence  in  the  case  warrants. 

Mr.  Dowd: — In  order  to  raise  the  question,  your 
Honor,  we  would  like  to  except  to  that  part  of  your 
Honor's  charge  where  you  say  that  the  agent  of  the 
defendant  had  the  right,  you  say  that  if  ihe  agent  of  the 
defendant, — ^whatever  you  said  upon  that  subject,  if  it 
truthfully  reflected  the  condition  of  the  cabbage — 
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The  Court: — ^Whatever  I  said  about  that,  you  may 
have  an  exception. 

Mr.  Dowd: — ^We  want  to  make  these  four  requests  to 
charge: 

FiBST.  That  if  the  cabbages  offered  by  the  plaintiff 
to  the  defendant,  upon  the  occasion  in  question,  were 
in  good,  merchantable  condition  and  in  a  condition  to  be 
transported  by  the  defendant  without  damage  to  it,  it 
was  the  duty  of  the  defendant  to  accept  the  cabbages 
and  move  them  to  their  destination  or  to  a  connecting 
carrier. 

The  Court: — ^I  decline  to  charge  that  other  than  as  I 
have  charged. 

Mr.  Dowd : — We  except. 

Mr.  Dowd : — Second.  That  there  is  no  evidence  in  the 
case  that  the  defendant  had  promulgated  or  maintained 
a  rule  or  regulation  that  shippers  must  accept  a  bill  of 
lading  stating  the  condition  of  the  property  offered  for 
transportation  before  the  defendant  could  be  required 
to  accept  the  property  for  transportation. 

The  Court: — I  so  charge. 

Mr.  Dowd: — ^Third.  That,  there  being  no  evidence 
in  the  case  that  the  defendant  had  promulgated  and 
maintained  a  general  rule  and  r^ulation  that  i)ersons 
offering  property  for  transportation  to  it  must  accept  a 
bill  of  lading  containing  a  notation  describing  the  condi- 
tion of  the  property,  the  plaintiff  was  not  bound  to  accept 
such  a  bill  of  lading  in  this  instance. 

The  Court: — ^I  decline  to  so  charge. 

Mr.  Dowd: — ^We  except. 

Mr.  Dowd: — ^Fourth  and  last.  That  such  a  r^^tion 
to  have  any  force  or  validity,  must  have  been  openly 
and  publicly  promulgated  imder  such  reasonable  con- 
ditions that  shippers  generally  might  have  notice  thereof. 

The  Court: — I  decline  to  so  charge. 

Mr.  Dowd: — We  except. 

Mr.  Thomson: — ^If  your  Honor  please,  as  Mr.  Dowd 
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said,  for  the  sake  of  the  record,  I  would  like  to  take  ex- 
ceptions to  the  submission  to  the  jury  of  the  question 
in  respect  to  the  notation.  Also  an  exception  to  the  sub- 
mission to  the  jury  of  the  question  as  to  whether  the 
defendant  fulfilled  its  legal  obligation  in  all  respects  to 
the  plaintiff. 

Also  to  the  submission  to  the  jury  the  question  of 
damages. 

On  the  groimd  that  the  plaintiff's  witness,  witness  pro- 
duced by  the  pkdntiff  here  as  to  the  condition  of  the 
cabbage,  that  he  testified  that  there  was  frost  in  the  cab- 
bages, which  is  in  accordance  with  the  statement  in  the 
notation  and  the  plaintiff  is  bound  by  that  testimony 
regardless  of  what  he,  himself,  swore  to. 

Also  on  the  ground — 

Mr.  Dowd: — ^The  plaintiff  objects  to  the  statement 
of  the  groimds.    Can't  he  just  except. 

The  CJoiut: — ^Let  him  state. 

Mr.  Thomson: — ^Also  on  the  groimd  that  the  damages, 
if  any  are  proved  to  the  cabbages,  were  not  caused  directly 
by  the  form  of  receipt  in  the  bill  of  lading  and  that  those 
damages  must  have  accrued  after  that  dispute  was  had 
and  ended,  and  that  there  in  no  proof  in  Uie  case  at  all 
as  to  what  caused  that  damage  or  that  it  was  caused. 

Now  I  will  call  your  Honor's  attention,  in  that  relation^ 
so  that  it  can  change  its  charge  if  it  desires  to,  to  the  fact 
that  the  evidence  also  shows  that  a  little  frost  in  the 
cabbage  is  beneficial  to  them  and  enhances  their  value 
and,  therefore,  that  the  notation,  under  any  conditions, 
couldn't  have  damaged  them  in  any  way. 

The  Court: — ^Why  didn't  you  put  in  your  bill  of  lading 
then  that  the  cabbages  were  better  than  they  were  when 
they  were  received?  Those  words  were  put  in  there  for 
some  purpose. 

The  Court: — ^If  that  was  the  true  condition,  I  have 
already  spoken  upon  that  subject,  the  truth  won't  hurt 
anybody. 


Dobbins  v.  Del.,  Lackawanna  &  W.  R.  R.  Co.    169 

Charge 

Mr.  Thomson : — I  would  like  to  have  the  Court  charge 
the  jury  that  the  plaintiff  had  no  right  to  leave  his  property 
in  the  hands  of  the  defendant^  as  he  did  leave  it,  thereby 
withdrawing  his  expert  care  and  knowledge  from  said 
property  and  thereby  enhancing  the  dam^e  to  the 
property,  if  any  occurred. 

The  Court: — ^I  decline  to  so  charge. 

Mr.  Thomson: — I  except. 

I  also  ask  the  court  to  charge  the  jury  that  delivery, 
under  the  law,  by  the  plaintiff  of  any  cabbage  referred  to 
in  the  complaint  was  never  accomplished,  delivery  to  the 
defendant  was  never  accomplished,  as  a  matter  of  law. 

The  Court: — I  decline  to  so  cluu'ge. 

Mr.  Thomson: — ^I  except. 

I  also  ask  the  court  to  charge  the  jury  that  these 
cabbages  were  left  in  the  hands  of  the  defendant,  not  as 
a  common  carrier  but  as  an  involuntary  bailee,  and  that 
whatever  it  did  in  the  way  of  handling  and  selling  the 
cabbage,  after  this  dispute  over  that  bill  of  lading,  was 
done,  not  as  a  common  carrier  but  simply  as  an  involun- 
tary bailee,  and  that  there  is  no  evidence  in  the  case 
that  in  respect  to  those  acts,  as  such  involuntary  bailee, 
it  committed  any  wrong  against  the  plaintiff  or  acted  in 
any  wrongful  manner  that  caused  him  any  damage. 

The  Court: — I  decline  to  so  charge. 

Mr  Thomson: — ^I  ask  the  court  to  charge  the  jury 
that  the  form  of  the  notation  in  the  receipt  did  no  direct 
damage  to  the  cabbages  in  and  of  itself. 

The  Court: — I  decline  to  so  charge. 

Mr.  Thomson: — I  ask  the  court  to  charge  the  jiny 
that  if  the  plaintiff,  Dobbins,  had  accepted  the  bill  of 
lading  tendered  to  him,  with  the  notation  thereon,  that 
the  cabbages  were  more  or  less  frozen,  that  it  didn't  bind 
liinn  as  to  the  condition  of  the  cabbages  because  he  had 
no  choice  as  to  the  form  of  receipt,  and  that  that  receipt, 
provided  he  had  been  damaged  thereafter,  could  have 
been  questioned  in  this  court,  and,  at  the  most,  it  was 
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mere  presumptive  evidence  of  what  it  said,  it  could  be 
rebutted. 

The  Court : — I  decline  to  so  charge.  I  don't  think  that 
is  a  question  for  the  jury.  I  think  that  is  more  of  a  legal 
question  in  the  case  than  anything  else. 

Mr.  Thomson: — I  also  ask  the  court  to  charge  the 
jury  that  these  requests  and  the  fact  that  you  leave  the 
case  to  the  jury  is  no  expression  upon  the  merit  whatever 
by  the  attomejrs  or  by  the  court,  upon  the  merts  of  the 
question. 

The  Court: — ^I  so  charge. 

Mr.  Thomson: — ^And  if  you  will  permit  me  to  have  an 
exception  to  all  the  court's  denials  to  charge? 

The  Court: — ^Yes,  you  may  have  an  exception. 


United  States  Fidemty  and  Guaranty  Company, 
Respondent,  v.  Carnegie  Trust  Company,  Appel- 
lant ^ 

(177  App.  Div.  176;  164  Supp.  92;  aff'd  221  N.  Y.  646.) 

Surety;  subrogation;  bankruptcy;  agreement  of  depositary  to 
reimburse  surety;  claim  by  surety  after  paying  bond  after  de- 
positor has  received  dividend  from  bankrupt 

1.  PlaintifiF  became  surety  that  the  defendant  would  pay  a  sum 
deposited  with  it  and  the  defendant  agreed  to  reimburse  the 
plaintiff  for  any  sum  it  should  be  compelled  to  pay  imder  its 
surety  bond.  The  defendant  became  bankrupt  and  paid  to 
the  depositor  thirty-five  per  centum  of  the  deposit  as  a 
dividend  in  bankruptcy.  Thereafter  the  plaintiff  paid  to  the 
depositor  the  full  amoimt  of  the  surety  bond  and  then  made 
claim  against  the  defendant  on  its  indemnity  agreement. 

^See  the  following  forms  from  this  case  at  the  pages  indicated: 
Complaint,  post,  page  179;  Judgment,  poat,  page  195;  Judgment  on 
Order  of  Appellate  DiviBion,  post,  page  197.  See  also  decision  of 
court  at  special  term,  post,  page  192. 
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The  claim  was  rejected  by  the  superintendent  of  banks  in 
charge  of  the  defendant.  In  an  action  on  the  indemnity 
agreement — Held,  that  the  plaintifiF  had  an  independent 
claim  against  the  defendant,  and  not  by  way  of  subrogation 
through  the  depositor  to  whom  the  surety  bond  was  issued, 
and  could  enforce  said  claim  directly  against  the  estate  of  the 
bankrupt  defendant  under  the  indemnity  agreement. 
(Laughlin  and  Dowling,  JJ.,  dissented  with  opinion.) 

Appeal  by  the  defendant^  Carnegie  Trust  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  6th  day  of  November,  1916. 

An  appeal  is  also  taken  from  an  order  entered  in  said 
clerk's  office  on  the  2d  day  of  November,  1916,  granting 
plaintiff's  motion  for  judgment  on  the  pleadings,  pmmiant 
to  which  the  judgment  appealed  from  was  entered. 

Joseph  A.  Kellogg  (WHbert  Ward  with  him  on  the  brief), 
for  the  appellant. 

WiUiam  J.  McArthur  {Leonidas  Dennis  with  him  on  the 
brief),  for  the  respondent. 

Smith,  J.: 

The  facts  in  this  case  are  so  fully  and  fairly  stated  in 
the  opinion  of  my  brother  Justice  LAUOHLm,  filed  here- 
with, that  it  is  not  necessary  to  restate  them  in  this 
opinion.  I  will  proceed  at  once,  therefore,  to  an  ejcpres- 
sion  of  my  views  upon  the  questions  presented. 

In  Remington  on  Bankruptcy  [Vol.  1  (2d  ed.),  §  757], 
in  discussing  guaranteed  allowable  claims,  it  is  said: 
''There  should  be  no  deduction  for  the  amounts  paid 
in  on  the  debt  by  the  surety.  The  creditor  should  prove 
for  the  entire  debt  as  if  no  part  thereof  had  been  paid  by 
the  surety;  and  if  the  dividend  plus  the  payments  made 
by  the  surety  exceed  the  total  amount  due,  then  the 
creditor  holds  the  excess  in  trust  for  the  surety.''    That 
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rule  seems  also  to  be  laid  down  in  §  756.  The  Bank- 
ruptcy Act  especially  provided  that  where  there  is  a 
secured  claim  the  value  of  the  security  must  be  deducted 
from  the  claim  before  proof.  (30  U.  S.  Stat,  at  Large, 
560,  §  57.)  But  a  secured  claim  as  there  mentioned  is 
defined  to  be  a  claim  secured  by  a  lien  upon  the  bankrupt's 
property.  (Id.  545,  §  1,  subd.  23.)  A  claim  seciu^  by 
the  surety  bond  or  by  an  indorser,  for  instance,  is  not  a 
secured  claim  within  the  meaning  of  the  Bankruptcy 
Law,  and,  therefore,  comes  within  the  common-law  right 
authorizing  proof  of  the  full  amount  of  the  claim,  whether 
or  not  any  part  thereof  has  been  paid  by  the  surety. 

If  this  be  the  rule  I  am  imable  to  see  how  it  is  possible 
that  this  surety,  upon  paying  to  the  bankruptcy  creditors 
$25,000,  is  entitled  to  subrogation.  If  the  surety  pay 
the  claim  in  full,  then  the  creditors  have  no  claim  against 
the  bankrupt  but  the  surety  is  subrogated  to  their  rights. 
When,  however,  the  creditors  are  entitled  to  dividends 
upon  their  entire  claim  in  addition  to  their  rights  against 
the  surety,  that  makes  subrogation  impossible.  There 
is  nothing  to  which  the  sm-ety  can  be  subrogated. 

It  does  not  follow,  however,  because  the  surety  cannot 
be  subrogated  to  the  rights  of  the  bankruptcy  creditors  that 
it  has  no  claim  for  the  moneys  paid  on  the  surety  bond. 
The  Carnegie  Trust  Company  gave  its  indemnity  agree- 
ment covenanting  to  make  good  to  the  surety  company 
any  moneys  which  that  company  should  be  compelled 
to  pay  under  its  bond.  The  sm^ty  company  thus  has 
become  the  creditor  of  the  Carnegie  Company  to  the 
extent  of  the  required  payment,  and  its  right  to  its  divi- 
dend cannot  be  impaired  by  the  fact  that  the  claim  arises 
upon  a  payment  of  a  deficiency  upon  another  debt  of  the 
Carnegie  Company  which  has  already  had  its  full  divi- 
dends. To  hold  otherwise  would  hold  nugatory  the  in- 
denmity  agreement.  The  authorities  holding  that  one 
debt  of  a  bankrupt  cannot  create  two  liabilities  against 
the  estate  apply  only  where  a  creditor  is  thus  seeking 
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an  undue  proportion  of  the  assets  of  the  bankrupt.  No 
such  result  can  be  here  reached^  and  the  surety's  claim 
here  arises,  as  any  other  claim  might  arise,  out  of  a  con- 
tract which  itself  contemplates  the  possible  inability 
of  the  debtor  to  pay  a  certain  debt  in  full. 

It  is  not  necessary  to  determine  whether  or  not  the 
claim  of  the  plaintiff  can  be  allowed  in  such  a  way  as  to 
diminish  the  dividends  which  would  otherwise  accrue  to 
the  bankruptcy  creditors.  It  is  contended  that  such  effect 
cannot  be  given,  because  it  would  violate  the  spirit  of  the 
guaranty.  The  Special  Term  has  so  held,  and  has  made 
full  provision  for  the  protection  of  the  bankruptcy  cred- 
itors  in  the  judgment  appealed  from,  and  from  this  judg- 
ment  the  plaintiff  has  taken  no  appeal. 

I  recommend,  therefore,  that  the  judgment  be  affirmed, 
with  costs. 

Clarke,  P.  J.,  and  Shearn,  J.,  concurred;  Laughun 
and  DowuNO,  JJ.,  dissented. 

Laughlin,  J.  (dissenting) : 

Pursuant  to  the  Bankruptcy  Act  of  1898  (30  U.  S.  Stat, 
at  Lai^e,  562,  §  61),  the  United  States  District  Court  for 
the  Southern  District  of  New  York  duly  designated  the 
defendant  as  a  depository  for  the  money  of  bankrupt 
estates;  but  security  was  required  by  statute  and  on  the 
31st  day  of  May,  1907,  the  plaintiff  executed  a  bond  in 
the  penal  sum  of  $25,000,  conditioned  that  the  defendant 
should  well  and  tnily  account  for  and  pay  over,  as  pro- 
vided by  the  statute  and  the  rules,  orders  and  decrees 
of  the  court,  all  moneys  so  deposited  with  it.  The  de- 
fendant evidently  made  a  formal  application  in  writing 
to  the  plaintiff  to  execute  the  bond,  for  that  is  recited 
in  an  agreement  in  writing,  of  the  same  date,  made  by 
the  defendant  with  the  plaintiff,  wherein  it  is  also  recited 
that  in  consideration  of  the  execution  of  such  bond  and  of 
one  dollar,  defendant  agreed,  among  other  things,  that 
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it  would  at  all  times  indemnify  and  save  the  plaintifiF, 
in  efifect,  harmless;  and  would  reimburse  it  for  all  simis 
of  money  it  might  be  obliged  to  pay  by  reason  of  the  exe- 
cution of  the  bond;  and  would  notify  the  plaintiff  of  the 
commencement  of  any  proceeding  or  action  with  respect 
to  the  fund  so  deposited.  It  was  further  provided  in  the 
agreement  that  the  plaintiff  should  have  the  right  at  any 
time  to  call  upon  the  defendant  to  account  and  to  procure 
its  discharge  from  liability  under  the  bond,  and  that 
plaintiff  should  have  the  right  ''to  look  to  and  rely  upon 
the  property  of  the  depository,"  its  income  and  earnings, 
and  to  follow  and  recover  out  of  its  property  for  anything 
due  or  to  become  due  to  the  plaintiff  under  the  agreement ; 
and  that  the  acceptance  of  the  agreement  should  not 
abridge  or  limit  the  right  of  the  plaintiff  to  be  subrogated 
to  any  right  or  remedy,  or  limit  any  right  or  remedy  which 
it  might  otherwise  have,  acquire  or  enforce;  and  that  the 
plaintiff  should  have  every  right  or  remedy  which  an. 
individual  surety,  acting  without  compensation,  would 
have. 

On  the  7th  day  of  January,  1911,  the  Superintendent  of 
Banks  took  charge  of  the  defendant.  At  that  time  there 
had  been  deposited  with  the  defendant,  pxirsuant  to  its 
designation  as  such  depository  and  remained  undrawn, 
funds  to  the  extent  of  $180,000.  A  trustee  and  a  re- 
ceiver in  bankruptcy  claimed  a  preference  and  brought 
actions  against  the  defendant  to  have  a  preference  de- 
clared as  against  the  other  creditors  of  the  defendant; 
but  it  was  held  by  the  Court  of  Appeals,  reversing  this 
comt,  Henkel  v.  Carnegie  Trust  Company,  154  App.  Div. 
596;  139  Supp.  969;  that  the  claim  made  by  the  trustee 
and  receiver  in  bankruptcy  was  not  entitled  to  preference. 
Henkel  v.  Carnegie  Trust  Company,  213  N.  Y.  185.  The 
receiver  in  bankruptcy  thereafter  claimed  the  penalty  of 
the  bond  from  the  plaintiff  and  brought  an  action  against 
the  plaintiff  thereon  in  the  Federal  court  in  behalf  of  all 
creditors  of  bankrupts  similarly  situated,  and,  pursuant 
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to  an  order  made  in  that  action  on  the  26th  day  of  May, 
1915,  the  plaintiff  paid  the  penalty  of  the  bond  and  six 
per  cent  interest  from  the  date  of  the  commencement  of 
the  action.  The  plaintiff  thereupon  presented  a  claim 
to  the  Superintendent  of  Banks  for  reimbursement,  and 
on  its  being  rejected  brought  this  action,  alleging  these 
facts  and  that  the  defendant  has  funds  applicable  to  the 
payment  of  the  claim  in  excess  of  the  amount  thereof. 
The  answer  alleges,  as  a  separate  defense,  in  effect  that 
the  claims  of  depositors  of  the  bankrupt  estate  funds  were 
filed  with  the  Superintendent  of  Banks  and  allowed  as 
impref erred  claims;  that  thirty-five  per  cent  dividends, 
amounting  to  $67,192.50,  have  been  duly  allowed  and 
paid  thereon  by  ordef*  of  this  court,  and  the  same  percent- 
age of  dividends  was  likewise  allowed  and  paid  on  all 
other  unpref  erred  claims.  The  j  udgment  demanded  by  the 
plaintiff  is  that  its  claim  be  allowed  in  full  and  that  it  be 
declared  that  it  is  entitled  to  receive  from  the  Superin- 
tendent of  Banks  its  distributive  share  of  the  assets  of 
the  plaintiff.  By  the  judgment  it  is  ordered,  adjudged 
and  decreed  that  the  plaintiff  has  a  good  and  provable 
claim  against  the  assets  of  the  defendant  and  that  the 
Superintendent  of  Banks  be  directed  to  receive  and  allow 
the  claim  as  a  valid  unpref  ^red  claun,  and  that  in  making 
payment  thereon  of  the  dividends  which  have  been  de- 
clared  or  may  hereafter  he  declared  the  Superintendent  of 
Banks  ''shall  deduct  therefrom  and  pay  over,  pro  rata, 
among  the  creditors  of  the  Carnegie  Trust  Company,  for 
whose  benefit  plaintiff's  bond,  referred  to  in  the  complaint, 
was  ^ven,  a  sum  equal  to  the  amount  in  which  the  divi- 
dends payable  to  the  said  creditors  have  been  reduced  by 
the  allowance  of  the  plaintiff's  claim.'' 

It  is  claimed  in  behalf  of  the  appellant  that  the  effect 
of  the  judgment  is  to  duplicate  the  claims  against  the 
defendant  to  the  extent  of  the  plaintiff's  claim  for  reim- 
bursement and  to  reduce  the  future  dividends  to  the  other 
creditors  proportionately.    If  that  were  its  effect,  mani- 
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festly  it  could  not  be  sustained.  It  is  not  entirely  clear 
what  is  intended  by  the  judgment.  It  is  contended  that 
the  plaintiff's  claim  is  predicated  on  the  indemnity  agree- 
ment and  not  on  subrogation  to  the  rights  of  the  bank- 
ruptcy creditors  to  the  extent  that  their  claims  were 
reduced  by  the  payment  made  by  the  plaintiff  on  the 
bond.  If  the  plaintiff  had  paid  the  penalty  of  the  bond 
before  the  bankruptcy  creditors  filed  their  claims  they 
would  have  been  entitled  to  prove  their  claims  only  in 
the  amoimt  thus  reduced,  and  the  plaintiff  would  have 
been  entitled  to  file  and  prove  a  claim,  in  their  right  by 
subrogation  or  if  it  saw  fit,  under  the  indemnity  agree- 
ment, as  it  claims  here.  There  would  then  have  been  no 
duplication  of  claims,  and  while  the  plaintiff's  claim  might 
have  been  in  excess  of  the  amoimt  by  which  the  claims 
of  the  bankruptcy  creditors  were  reduced,  owing  to  the 
costs  and  expenses  of  the  action  to  collect  plaintiff's 
liability  on  the  bond,  still  the  bankruptcy  creditors  would 
have  valid  clauns  for  the  balance  unpaid  on  the  deposit 
accoimt,  after  applying  the  proceeds  of  the  collection  on 
the  bond;  and  the  plaintiff  likewise  would  have  a  valid 
claim  imder  the  indemnity  agreement  to  the  extent  of 
the  entire  amount  which  it  was  obliged  to  pay  on  the  bond. 
The  bankruptcy  creditors,  however,  filed  and  proved 
their  claims  in  full,  and  when  they  were  allowed  by  the 
Superintendent  of  Banks  the  plaintiff,  not  having  paid 
its  liability  on  the  bond,  had  no  provable  claim.  It  is 
to  be  inferred  from  the  answer  that  this  was  the  situation 
when  the  dividend  of  thirty-five  per  cent  was  declared 
and  paid  to  the  bankruptcy  creditors.  On  subsequently 
paying  the  amoimt  for  which  it  was  liable  on  the  bond, 
the  plaintiff  doubtless  could,  if  it  had  so  elected,  have 
asserted  a  claim  on  the  theory  that  it  had  become  sub- 
rogated to  the  rights  of  the  bankruptcy  creditors  to  the 
extent  that  their  claims  had  been  reduced  by  the  pay- 
ment made  by  the  plaintiff  and  have  asserted  an  inde- 
pendent claim  under  the  mdemnity  agreement  for  the 


U.  S.  Fidelity  &  G'y  Co.  v.  Carnegie  Trusp  Co.    177 

Dissenting  Opinion  by  Lsughlin,  J. 

ftirther  amount^  if  any^  of  its  claim  to  indemnity;  but  it 
saw  fit  to  assert  a  claim  under  the  indemnity  agreement 
for  the  full  amount  which  it  was  obliged  to  pay.  That, 
I  think,  it  coxild  do  as  against  the  balance  of  the  fund  un- 
disbribuied  at  the  time;  but,  of  course,  it  is  only  entitled  to 
future  dividends,  and  in  the  proportion  that  its  claim 
bears  to  the  balance  unpaid  on  the  claims  of  other  un- 
preferred  creditors.  If  it  were  now  to  be  paid  a  thirty- 
five  per  cent  dividend  on  its  claim,  the  same  as  has  been 
paid  to  other  creditors,  it  would,  in  efifect,  be  receiving 
what  has  already  been  paid  to  the  bankruptcy  creditors. 
By  failing  to  discharge  its  liability  on  the  bond  it  has 
permitted  the  bankruptcy  creditors  to  recover  a  dividend 
on  the  entire  amount  of  their  claims  imdiminished  by  its 
liability  to  them;  and  it  is  hi  a  no  more  favorable  position 
than  if  it  had  claimed  by  subrogation;  and  manifestly, 
on  the  theory  of  subrogation,  it  would  be  limited  to 
sharing  in  that  part  of  the  assets  remaining.  If,  as  ap- 
pears to  be  assumed  in  the  opinion  of  Mr.  Justice  Smith, 
equitable  principles  applied  in  the  administration  of  the 
Bankruptcy  Law  are  to  govern,  then  I  think  the  plaintiff 
could  not  prove  an  independent  claim  in  its  own  right, 
and  that  its  only  remedy  would  lie  in  proof  of  the  entire 
claim  by  the  bankruptcy  creditors  and  the  recovery  of 
their  proportionate  share  of  the  bankrupt  estate  holding 
any  surplus  over  the  balance  due  them  for  the  surety. 
Bankruptcy  Act  (30  TJ.  S.  Stat,  at  Large,  560),  §  57; 
Collier,  Bankruptcy  (10th  ed.),  724, 736;  Young  v.  Gordon, 
219  Fed.  Rep.  168;  Matter  of  Keep  Shirt  Co.,  200  id.  80; 
Matter  of  Heyman,  95  id.  800.  The  indemnity  agreement 
could  not,  I  think,  change  the  rule,  for  it  merely  expresses 
a  liability  for  reimbursement  which  would  have  been 
implied  by  law.  We  are  here,  however,  administering 
general  equity  jurisdiction  without  regard  to  the  Federal 
Bankruptcy  Law  and  rules  or  the  decisions  thereimder. 
The  views  I  have  expressed  accord  to  the  plaintiff  its 
full  rights.    The  bankruptcy  creditors,  however,  are  not 
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before  the  court  and  no  adjudication  should  be  made 
herein  which;  although  it  could  not  be  res  adjudicata  with 
respect  to  their  rights,  might  establish  by  stare  decisis 
the  rules  of  law  applicable  thereto.  After  the  bankruptcy 
creditors  received  dividends  aggregating  thirty-five  per 
cent  of  their  claims,  the  plaintiff  paid,  to  apply  on  the 
balance  of  their  claims,  the  amount  of  its  liabUity  on  the 
undertaking,  and  to  that  extent  the  claims  of  the  bank- 
ruptcy creditors  in  their  own  right  have  necessarily  been 
reduced.  It  is  quite  clear,  I  think,  that  the  plaintiff 
should  not  be  permitted  to  have  the  same  dividend  de- 
clared and  paid  on  its  claim  as  has  already  been  paid  on 
the  other  claims,  and  that  it  should  be  limited  to  par- 
ticipating in  dividends  to  be  declared  in  the  future,  and 
even  as  to  those  it  is  manifest  that  it  should  not  be  per- 
mitted to  participate  if  the  bankruptcy  creditors  are  at 
the  same  time  to  be  permitted  to  receive  dividends  on 
their  claims  as  if  they  had  received  nothing  from  the 
plaintiff,  for  that  would  duplicate  the  claims  and  be 
prejudicial  to  the  rights  of  other  creditors.  It  is  manifest, 
therefore,  I  think,  that  the  plaintiff  is  not  entitled  to  the 
judgment  it  demands,  and  while  ordinarily  that  would 
not  necessarily  deprive  the  court  of  granting  the  judg- 
ment to  which  the  moving  party  appears  to  be  entitled, 
giving  him  leave  to  withdraw  the  motion  on  payment  of 
costs,  if  unwilling  to  take  the  judgment  to  which  the 
court  deems  him  entitled — still  in  the  case  at  bar,  I  am 
of  opinion  that  the  plaintiff's  claim  should  not  be  ad- 
judicated without  the  presence  of  the  bankruptcy  cred- 
itors at  least,  as  it  is  probable  that  their  respective  claims 
will  come  in  conflict. 

I  am  of  opinion,  therefore,  that  the  judgment  should 
be  reversed  and  motion  denied,  with  costs  to  appellant 
to  abide  the  event. 

DowMNG,  J.,  concurred. 

Judgment  aflSrmed,  with  costs. 
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Fonn  No.  9 

Complaint;  Surety;  Action  by  Surety  on  Indemnity  Agreement 

After  Payment  of  Surety  Bond  * 

Supreme  Court,  New  York  County. 

United  States  Fidelity  &  Guar- 
anty Company, 

Plaintifif, 
against 
Carnegie  Trust  Company, 

Defendant. 

The  plaintiff,  the  United  States  Fidelity  and  Guaranty 
Company,  by  Leonidas  Dennis,  complaining  of  the  de- 
fendant, alleges  as  follows : 

First.  That  at  all  the  times  hereinafter  mentioned  the 
plaintiff  was  and  still  is  a  foreign  corporation  organized 
and  existing  under  and  by  virtue  of  the  Laws  of  the  State 
of  Maryland,  having  an  office  for  the  regular  transaction 
of  business  at  No.  45  Cedar  Street,  in  the  Borough  of 
Manhattan,  City  of  New  York,  and  had  duly  complied 
with  all  the  provisions  of  §  15  of  the  General  Corporation 
Law  of  the  State  of  New  York,  and  all  other  provisions 
of  law  which  had  to  be  complied  with  in  order  to  authorize 
a  foreign  corporation  to  do  business  witjiin  the  State  of 
New  York. 

Second.  That  the  defendant,  Came^e  Trust  Company, 
was  a  domestic  corporation  duly  created  and  existing 
imder  and  by  virtue  of  the  laws  of  the  State  of  New  York 
as  a  banking  corporation  for  the  purpose  of  conducting  a 
banking  and  trust  company  business  pursuant  to  the  laws 
of  the  State  of  New  York, 


1  From  United  States  FiddUy  A  OvaranJty  Co.  v.  Carnegie  Trust  Co, 
See  anXe,  p.  170. 
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Third:  That  on  or  about  the  24th  day  of  May,  1907, 
the  said  Carnegie  Trust  Company  was  duly  designated 
by  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  as  a  depository  for  the  money 
of  bankrupt  estates,  pursuant  to  the  provisions  of  an 
Act  of  Congress  "An  Act  to  Establish  a  Uniform  System 
of  Bankruptcy  througihout  the  United  States,  Approved 
July  1st,  1898." 

Fourth:  That  thereafter  and  on  or  about  the  31st  day 
of  May,  1907,  the  United  States  Fidelity  and  Guaranty 
Company,  at  the  special  instance  and  request  of  the  said 
Carnegie  Trust  Company,  executed  a  bond  to  the  United 
States  of  America,  wherein  the  said  Cam^e  Trust 
Company  was  principal  and  the  said  United  States  Fi- 
delity and  Guaranty  Company  was  surety,  said  bond 
being  in  the  penal  sum  of  $25,000  and  conditioned  that 
the  said  Carnegie  Trust  Company  would  well  and  truly 
account  for  and  pay  over  all  moneys  deposited  with  it 
as  such  depository  and  will  pay  out  the  same  only  as 
provided  by  the  Act  of  Congress  in  such  case  made  and 
provided,  and  the  Rules  of  Court  applicable  thereto  and 
would  abide  by  all  lawful  orders  and  decrees  of  Court 
in  and  by  the  premises.  A  copy  of  said  bond  is  hereto 
annexed  and  made  a  part  hereof  and  marked  "Exhibit  A." 

Fifth:  That  at  the  time  of  the  execution  of  the  said 
bond  or  \mdertaking  by  the  said  United  States  Fidelity 
and  Guaranty  Company,  and  as  a  consideration  for  the 
execution  of  said  bond  or  \mdertaking,  the  said  Carnegie 
Trust  Company  entered  into  an  agreement  in  writing 
with  the  United  States  Fidelity  and  Guaranty  Company 
wherein  they  agreed  among  other  things,  that  they 
would  at  all  times  indenmrfy  and  keep  indemnified  and 
save  harmless  said  United  States  Fidelity  and  Guaranty 
Company  from  and  against  all  claims,  demands,  liabil- 
ities, costs,  charges  and  expense  of  every  kind  and  nature 
which  it  should  at  any  time  sustain  or  incur  and  as  well 
from  and  against  all  orders,  judgments  and  adjudications 
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whatever  by  reason  or  in  consequence  of  having  executed 
said  bond  and  would  pay  over,  reimburse  and  make  good 
to  the  said  United  States  Fidelity  and  Guaranty  Com- 
pany, its  successors  and  assigns,  all  sums  and  amoimts 
of  money  to  meet  every  claim,  demand,  liability,  cost, 
charge,  exi)ense,  suit,  judgment  or  adjudication  against 
it  by  reason  of  the  execution  of  the  bond  applied  for  and 
before  the  company  shall  be  required  to  pay  thereimder. 

Sixth:  Said  agreement  further  provided  that  the  said 
United  States  Fidelity  and  Guaranty  Company  shoidd 
have  the  right  to  look  to  and  rely  upon  the  property  of 
the  Carnegie  Trust  Company  and  its  income  and  earn- 
ings, and  to  follow  and  recover  out  of  the  said  Carnegie 
Trust  Company,  property  and  the  income  and  earnings 
thereof  for  anything  due  or  to  become  due  to  said  United 
States  Fidelity  and  Guaranty  Company  under  the  terms 
of  said  agreement.  A  copy  of  said  agreement  is  hereto 
annexed  and  made  a  part  hereof,  and  marked  ''Exhibit  B." 

Seventh:  That  on  the  7th  day  of  January,  1911, 
\mder  the  provision  of  the  Banking  Laws  of  the  State  of 
New  York  constituting  Chapter  2  of  the  Consolidated 
Laws,  and  particularly  \mder  §  19  thereof,  the  Super- 
intendent of  Banks  of  the  State  of  New  York  took 
possession  of  the  property  and  business  of  the  said  de- 
fendant corporation,  Carnegie  Trust  Company,  and  has 
ever  since  retained  such  possession,  and  at  the  present 
time  is  engaged  in  the  liquidation  of  the  affairs  of  the 
said  defendant  corporation. 

Eighth:  That  on  the  7th  day  of  January,  1911,  there 
was  on  deposit  with  the  Carnegie  Trust  Company  as  a 
depository  of  the  fxmds  of  the  said  bankrupt  estates 
pursuant  to  such  designation,  upwards  of  $180,000. 
That  thereafter,  a  demand  was  made  on  behalf  of  the 
said  depositors  of  the  said  bankrupt  funds  for  the  pay- 
ment of  the  full  amoxmt  so  on  deposit  as  a  preferred  claim 
against  the  assets  of  the  Carnegie  Trust  Company. 

Ninth:  That  thereafter  such  proceedings  were  had 
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that  in  an  action  instituted  in  the  Supreme  Court,  New- 
York  County,  it  was  on  or  about  the  28th  day  of  De- 
cember, 1914,  finally  determined  that  the  said  claim  of 
the  said  bankrupt  estate  was  not  entitled  to  a  preference, 
and  thereafter  and  on  or  about  the  16th  day  of  March, 
1915,  demand  was  made  upon  the  plaintiff.  United  States 
Fidelity  and  Guaranty  Company,  for  the  payment  of  the 
full  amount  of  its  bond,  to  wit:  $25,000,  and  thereafter 
an  action  was  duly  commenced  against  the  United  States 
Fidelity  and  Guaranty  Company  in  the  United  States 
District  Court,  Southern  District  of  New  York,  wherein 
Robert  C.  Morris,  as  Receiver  of  Simon  Lindau,  alleged 
bankrupt,  suing  for  nxunerous  persons  having  a  common, 
interest,  was  plaintiff,  and  the  United  States  Fidelity 
and  Guaranty  Company  was  defendant. 

Tenth:  That  thereafter,  such  proceedings  were  had 
in  said  action  that  on  or  about  the  26th  day  of  May,  1915, 
an  order  was  duly  entered  in  said  action  directing  that 
the  said  defendant.  United  States  Fidelity  and  Guaranty 
Company,  deposit  the  sum  of  $25,000  with  interest  at 
6%  on  the  16th  day  of  March,  1915,  in  full  payment  and 
discharge  of  and  from  all  liability  upon  the  bond  afore- 
mentioned. 

Eleventh:  That  thereafter  and  on  the  26th  day  of 
May,  1915,  the  United  States  Fidelity  and  Guaranty 
Company,  deposited  pursuant  to  the  terms  of  said  order, 
the  sxmi  of  $25,291.81,  in  full  satisfaction  of  its  liability 
upon  the  bond  herein  referred  to. 

Twelfth:  That  thereafter  and  on  or  about  the  10th 
day  of  J\me,  1915,  claim  was  filed  with  the  Superintendent 
of  Banks  of  the  State  of  New  York,  wherein  claim  was 
made  for  the  said  simi  of  $25,291.81,  a  copy  Oi  which  is 
hereto  annexed  and  marked  '' Exhibit  C."  That  there- 
after, and  on  or  about  the  16th  day  of  June,  1915,  said 
Superintendent  of  Banks  notified  the  plaintiff  herein  in 
in  writing,  that  he  doubted  the  justice  and  validity  of 
said  clEiim,  and  that  he  therefore  rejected  the  same. 
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Thirteenth  :  That  prior  to  the  said  16th  day  of  June, 
1915;  there  has  been  no  rejection  by  the  said  Superin- 
tendent of  Banks  of  the  claim  of  the  plaintiff  herein. 

Fourteenth:  That  liquidation  of  the  said  Gamete 
Trust  Company  by  the  Superintendent  of  Banks  is  still 
in  progress,  and  the  assets  of  the  said  Carnegie  Trust 
Company  have  not  at  all  been  distributed,  and  there  are 
in  the  hands  of  the  Superintendent  of  Banks  assets  ap- 
plicable to  the  payment  of  claims,  a  sum  in  excess  of  the 
said  sum  of  $25,291.81. 

Fifteenth:  That  the  plaintiff  herein  has  a  valid 
claim  against  the  assets  of  the  said  Carnegie  Trust  Com- 
pany in  the  hands  of  the  said  Superintendent  of  Banks 
for  the  sum  of  $25,291.81,  no  part  of  which  sum  has  been 
paid,  although  the  same  has  been  duly  demanded. 

Wherefore  the  plaintiff  demands  judgment  agaiost 
the  defendant  that  the  proof  of  claim  filed  with  Eugene 
Lamb  Richards,  as  Superintendent  of  Banks,  on  or  about 
the  10th  day  of  June,  1915,  by  the  above-named  pkdntiff 
against  the  assets  of  the  said  Came^e  Trust  Company, 
be  declared  to  be  a  good  and  proper  proof  of  claim  enti- 
tling the  said  plaintiff  to  its  distributive  share  of  the  assets 
of  said  corporation  in  the  manner  provided  by  law,  and 
that  the  said  Eugene  Lamb  Richards  as  Superintendent 
of  Banks  of  the  State  of  New  York,  be  directed  to  receive 
and  accept  the  aforesaid  proof  of  claim  filed  with  him 
by  the  plaintiff  on  or  about  the  10th  day  of  June,  1915, 
and  to  treat  the  same  as  a  valid  and  proper  claun  to  the 
extent  of  the  moneys  therein  described  against  the  assets 
of  the  defendant,  Cam^e  Trust  Company,  and  that  the 
plaintiff  have  such  other  and  further  equitable  relief  in 
the  premises  as  to  the  co\irt  upon  the  trial  of  this  action 
may  seem  just  and  proper,  together  with  the  costs  and 
disbtirsements  of  this  action. 

Leonidas  Dennis,  Attorney  for  Plaintiff, 
45  Cedar  Street,  Manhattan,  New  York  City. 
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Exhibit  "A" 

Know  all  bien  bt  these  presents,  that  We,  Cam^e 
Trust  Company,  a  corporation  under  the  laws  of  the  State 
of  New  York,  as  Principal,  and  the  United  Stated  Fi- 
delity &  Guaranty  Company,  a  corporation  organized 
and  existing  xmder  the  laws  of  the  State  of  Maryland, 
having  an  office  and  usual  place  of  business  at  No.  66 
Liberty  Street,  in  the  City  of  New  York,  as  Surety,  are 
held  and  firmly  boimd  unto  the  United  States  of  America 
in  the  sum  of  twenty-five  thousand  dollars  lawful  money 
of  the  United  States  of  America,  to  be  paid  to  the  said 
United  States  of  America,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  successors  and 
assigns,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this  31st  day  of  May,  1907. 

Whereas,  Carnegie  Trust  Company  has  been  desig- 
nted  by  the  District  Court  of  the  United  States  for  the 
Southern  Districtof  New  York,  sitting  as  a  court  of  bank- 
ruptcy, as  a  depository  for  the  money  of  bankrupt  es- 
tates, pursuant  to  the  provision  of  an  Act  of  Congress 
entitled  "An  Act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,  approved  Jxily  1st, 
1898.'' 

Now,  therefore:  the  condition  of  this  obligation  is 
such  that  if  the  said  Carnegie  Trust  Company  shall  well 
and  truly  account  for  and  pay  over  all  moneys  deposited 
with  it  as  such  depository,  and  shall  pay  out  the  same 
only  as  provided  by  the  Act  of  Congress,  in  such  case 
made  and  provided,  and  the  Rules  of  Court  applicable 
thereto,  and  shall  abide  by  all  lawful  orders  and  decrees 
of  the  court,  in  and  by  the  premises,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

In  witness  whereof,  the  parties  hereto  have  caused 
these  presents  to  be  executed  by  their  proper  officers 
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thereunto  duly  authorized,  the  day  and  year  first  above 
written. 

Carnegie  Trust  Company, 
By  L.  M.  Shaw,  President. 

A*  test)  I 
F.  H.  Parker,  Secretary, 
The  United  States  Fidelity  &  Guaranty  Co., 
By  Sylvester  J.  O'Sullivan,  Manager. 
Attest : 
George  E.  Hayes,  Attorney-in-Fact. 


State  of  New  York, 
City  of  New  York, 


ss.: 


On  this  31st  day  of  May  in  the  year  one  thousand  nine 
hundred  and  seven,  before  me  personally  came  L.  M. 
Shaw,  to  me  known,  who  being  by  me  duly  sworn,  did 
depose  and  say  that  he  resided  in  the  City  of  New  York; 
that  he  is  President  of  the  Carnegie  Trust  Company, 
the  corporation  described  in  and  which  executed  the  above 
instrument;  that  he  knew  the  seal  of  said  corporation; 
that  the  seal  affixed  to  said  instrument  was  such  corpora- 
tion seal;  that  it  was  so  affixed  by  order  of  the  Board 
of  Directors  of  said  corporation,  and  that  he  signed  his 
name  thereto  by  like  order. 

Jesse  Watson, 
Notary  Public,  Kings  County, 
Certificate  filed  in  New  York  County. 

Exhibit  "B" 

This  agreement  made  between  Carnegie  Trust  Co. 
(hereinafter  called  the  Depository),  and  the  United 
States  Fidelity  &  Guaranty  Company  (hereinafter 
called  the  Company),  witnesseth: 

Whereas,  the  Company  has  executed,  or  is  about  to 
execute,  for  the  Depository,  the  Bond  described  in  the 
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foregoing  application,  which  application  is  hereby  re- 
ferred to  and  made  a  part  of  this  agreement. 

Now,  THERBFOBE,  In  Consideration  of  the  execution  of 
such  bond  and  the  sum  of  one  dollar  paid  to  the  depository 
by  the  company,  the  depository  covenants  and  agrees 
with  the  company  as  follows: 

1.  That  all  declarations  and  answers  made  in  the  fore- 
going applications  are  true,  and  that  the  same  are  ooade 
for  the  purpose  of  inducing  the  company  to  execute  the 
Bond  applied  for  without  demanding  collateral  security 
from  the  Depository. 

2.  That  the  depository  will  pay  to  the  company,  or 
its  duly  authorized  agent,  the  premiums  agreed  in  said 
application  to  be  paid. 

3.  That  the  depository  will,  at  all  times,  indemnify 
and  keep  indemnified  the  company,  and  save  it  harmless 
from  and  against  all  claims,  demands,  liabilities,  costs, 
charges  and  expenses  of  every  kind  and  nature  which  it 
shall  at  any  time  sustain  or  incur  and  as  well  from  and 
against  all  orders,  judgments,  and  adjudications  whatever 
by  reason  or  in  consequence  of  having  executed  said 
bond,  and  will  pay  over,  reimburse  and  make  good  to  the 
company,  its  successors  and  assigns,  all  sums  and  amounts 
of  money  to  meet  every  claim,  demand,  liability,  cost, 
charge,  expense,  suit,  judgment  or  adjudication  against  it 
by  reason  of  the  execution  of  the  bond  applied  for  and 
before  the  company  shall  be  required  to  pay  thereimder. 

4.  That  the  depository  will  immediately  notify  the 
company  at  its  principal  office  in  the  city  of  Baltimore  of 
the  making  of  any  demand  or  the  giving  of  any  notice  or 
commencement  of  any  suit  or  proceeding,  or  the  fixing 
of  any  liability  which  the  company  may  be  called  upon  to 
discharge,  by  reason  of  the  execution  of  said  bond. 

5.  That  the  depository  will,  on  request  of  the  company, 
procure  the  company's  discharge  from  liability  under 
said  bond,  and  the  company  shall,  at  its  option,  have  the 
light  to  the  use  of  the  depository's  name,  and  to  all  the 
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rights  and  privileges  of  the  depository,  and  at  any  time 
shall  have  the  right  to  be  discharged  from  liability  for  the 
further  default  of  the  depository,  and  to  require  the  de- 
pository, to  account  and  give  new  surety  or  sureties. 

6.  That  the  vouchers  or  other  evidence  of  payment  by 
the  company  in  discharge  of  any  liability  \mder  said  bond 
shall  be  prima  facie  evidence  against  the  depository  of  the 
fact  and  amoimt  of  the  depository's  liability  of  the  com- 
pany. 

7.  That  the  company  shall  have  the  right  to  look  to  and 
rely  upon  the  property  of  the  depository  and  its  income  and 
earnings,  and  to  follow  and  recover  out  of  the  depository's 
property  now  belonging  to  it,  or  which  may  hereafter 
belong  to  it,  and  the  income  and  earnings  thereof  for 
anything  due  or  to  become  due  the  company  \mder  this 
agreement,  the  execution  of  the  said  bond  of  the  company 
beii^  for  the  depository's  special  benefit  and  the  special 
benefit  and  protection  of  the  depository's  property,  its 
income  and  earnings. 

8.  That  the  acceptance  of  this  agreement,  and  of  the 
depository's  agreement  to  pay  premiums  for  the  execution 
of  said  bond,  or  the  acceptance  at  any  time  by  the  com- 
pany of  other  security,  shall  not  in  any  way  abridge  or 
limit  the  right  of  the  company  to  be  subrogated  to  any 
right  or  remedy,  or  limit  any  right  or  remedy  which  the 
company  might  otherwise  have,  acquire,  exercise  or  en- 
force, and  the  company  shall  have  every  right  and  remedy 
which  an  individual  surety  acting  without  compensation 
would  have. 

In  tbstimont  whereof,  Carnegie  Trust  Co.  has  caused 
this  appUcation  to  be  signed  by  its  president  and  secretary 
and  its  corporate  seal  to  be  hereimto  affixed  this  31st 
day  of  May,  A.  D.  1907. 

Carnegie  Trust  Co., 
By  L.  M.  Shaw,  Prest. 
[Corporate  Seal] 
Attest:  F.  H.  Parker,  Secretary. 
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ss.: 


State  of  New  York, 
County  of  New  York. 

On  the  31st  day  of  May,  in  the  year  1907,  before  me 
personally  came  L.  M.  Shaw,  to  me  known,  who  being 
by  me  duly  sworn,  did  depose  and  say,  that  he  resided 
in  the  City  of  New  York;  that  he  is  the  president  of  the 
Carnegie  Trust  Co.,  the  corporation  described  in,  and 
which  executed  the  above  instrument;  that  he  knew  the 
seal  of  said  corporation;  that  the  seal  afiixed  to  said  in- 
strument was  such  corporate  seal;  that  it  was  so  af&xed  by 
order  of  tiie  board  of  directors  of  said  corpomtion,  and 
that  he  signed  his  name  thereto  by  like  order. 

And  the  said  L.  M.  Shaw  further  said  that  he  was 
acquainted  with  F.  H.  Parker  and  knew  him  to  be  the 
secretary,  cashier  or  secretary  of  said  corporation;  that 
the  signature  of  the  said  F.  H.  Parker  subscribed  to  said 
instrument  was  in  the  genuine  handwrithxg  of  said  F.  H. 
Parker  and  was  thereto  affixed  by  order  of  the  said  Board 
of  Directors  in  the  presence  of  him,  the  said  L.  M.  Shaw^ 
president. 

Jesse  Watson  [Seal], 
Notary  Public,  Kings  Co., 
Certificate  filed  in  N.  Y.  Co. 

Exhibit  "  C  " 


In  the  Matter  of  Carnegie  Trust 
Company. 


ss. 


State  of  New  York, 
Coimty  of  New  York. 

Alonzo  Gk)re  Oakley,  being  duly  sworn,  deposes  and 
says,  that  he  is  the  manager  of  the  New  York  office  of 
the  United  States  Fidelity  and  Guaranty  Company,  a 
corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Maryland,  and  author- 
ized to  transact  business  in  the  State  of  New  York,  and 
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having  an  office  and  place  of  business  at  Nos.  45-49  Cedar 
Street  in  the  Borou^  of  Manhattan,  City  of  New  York. 

That  heretofore,  the  Carnegie  Trust  Company,  a 
domestic  banking  corporation,  located  and  doing  business 
in  the  Borough  of  Manhattan,  City  of  New  York,  was  duly 
designated  by  the  District  Court  of  the  United  States  for 
the  southern  district  of  New  York,  sitting  as  court  of 
Bankruptcy,  as  a  depository  for  the  money  of  bankrupt 
estates,  pursuant  to  the  provisions  of  an  Act  of  Congress, 
entitled  "An  Act  to  Establish  a  Uniform  System  of  Bank- 
ruptcy throughout  the  United  States,  Approved  Jidy  1st, 
1898." 

That  thereafter  and  on  or  about  the  31st  day  of  May, 
1907,  the  United  States  Fidelity  and  Guaranty  Company, 
at  the  special  instance  and  request  of  the  said  Carnegie 
Trust  Company,  executed  a  bond  to  the  United  States  of 
America,  wherein  the  said  Cam^e  Trust  Company 
was  principal,  and  the  said  United  States  Fidelity  and 
Guaranty  Company  was  surety,  in  the  penal  sum  of 
$25,000,  conditioned  that  the  said  Carnegie  Trust  Com- 
pany would  well  and  truly  account  for  and  pay  over  all 
moneys  deposited  with  it  as  such  depository,  and  as  such 
depository,  would  pay  out  the  same  only  as  provided  by 
the  Acts  of  Congress  in  such  case  made  and  provided, 
and  the  rules  of  the  court  applicable  thereto,  a  copy  of 
which  bond  is  hereto  annexed  and  made  a  part  hereof. 

That  at  the  time  of  the  execution  of  said  bond  and  as 
a  consideration  therefor,  the  said  Carnegie  Trust  Company 
entered  into  an  agreement  in  writing  with  the  United 
States  Fidelity  and  Guaranty  Company,  wherein  they 
agreed,  among  other  things,  to  indemnify  and  keep  in- 
demnified the  said  United  States  Fidelity  and  Guaranty 
Company  and  to  save  it  harmless  from  and  against  all 
claims,  demands,  liabilities,  costs,  charges  and  expense 
of  every  kind  and  nature  which  it  shall  at  any  time  sustain 
or  incur  by  reason  or  in  consequence  of  its  having  executed 
said  bond,  and  the  said  Carnegie  Trust  Company  further 
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agreed  that  it  would  pay  over,  reimbtirse  and  make  good 
to  the  said  United  States  Fidelity  and  Guaranty  Com- 
pany, its  successors  and  assigns,  all  sums  and  amounts 
of  money  to  meet  every  claim,  demand,  liability,  costs, 
charge  and  expense,  suit,  judgment  or  adjudication  against 
it  by  reason  of  the  execution  of  the  said  bond  a  copy  of 
which  agreement  is  herein  annexed  and  made  a  part 
hereof. 

That  on  the  7th  day  of  January,  1911,  there  was  on 
deposit  with  the  Cam^e  Trust  Company  as  the  deposi- 
tory of  the  f\mds  of  the  said  bankrupt  estate,  upwards  of 
$180,000.  That  on  the  said  7th  day  of  January,  1911, 
said  Carnegie  Trust  Company  defaulted  in  the  payment 
of  said  sum  or  sums  on  deposit  to  the  credit  of  the  said 
bankrupt  estate,  and  the  said  Carnegie  Trust  Company 
was  tsLken  into  the  custody  of  the  Superintendent  of 
Banks  of  the  State  of  New  York,  and  on  the  26th  day  of 
May,  1915,  there  was  still  due  from  the  said  Carnegie 
Trust  Company  to  said  bankrupt  estate  more  than  the 
simi  of  $25,000. 

That  thereafter  and  on  or  about  the  26th  day  of  May, 
1915,  the  said  United  States  Fidelity  and  Guaranty 
Company  as  surety,  was  compelled  to  and  did  pay  to  the 
person  or  persons  duly  empowered  to  receive  the  same, 
the  sum  of  $25,291.81,  in  full  settlement  of  its  liability 
tmder  the  bond  hereinbefore  referred  to. 

That  by  reason  of  said  payment  as  surety  as  aforesaid, 
and  imder  the  terms  and  conditions  of  the  aforementioned 
agreement  of  the  Cam^e  Trust  Company,  the  United 
States  Fidelity  and  Guaranty  Company  is  entitled  to  re- 
ceive the  full  sum  of  $25,291.81,  with  interest  from  the 
date  of  payment. 

That  no  part  of  said  sum  has  been  paid,  and  the  full 
amoimt  thereof  remains  due  and  owing  to  the  United 
States  Fidelity  and  Guaranty  Company  by  reason  of  such 
payment. 

That  there  are  no  offsets  or  coimterclaims  or  debts  due 
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by  the  United  States  Fidelity  and  Guaranty  CompaDy 
to  the  Carnegie  Trust  Company^  its  successors  or  assigns, 
in  any  manner  or  form  whatsoever. 

Deponent  therefore  files  claim  on  behalf  of  the  United 
States  Fidelity  and  Gxiaranty  Company  with  the  superin- 
tendent of  banks  of  the  State  of  New  York,  in  charge 
of  the  said  Carnegie  Trust  Company,  for  the  smn  of 
$25,291.81,  and  asks  that  the  said  claim  be  allowed,  and 
that  the  said  United  States  Fidelity  and  Guaranty  Com- 
pany upon  the  payment  of  the  next  dividend  receive  the 
full  proportionate  share  of  all  dividends  heretofore  paid 
or  hereafter  to  be  paid. 

Alonzo  Gore  Oaklet. 

Sworn  to  before  me  this  9th  day  of  June,  1915. 

Chester  Stiles, 
Commissioner  of  Deeds, 
City  of  New  York, 
Residing  in  Kings  Coimty. 

Certificate  filed  in  New  York  No.  100,  Kings,  Queens 
and  Richmond  Co\mties. 


State  of  New  York, 

City  of  New  York,      }    ss. : 

Coxmty  of  New  York. 

i  

i  Alonzo  Gore  Oakley,  being  dxily  sworn,  says : 

That  he  is  the  manager  of  the  above  named  plaintiff 
corporation;  that  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  that 
'  as  to  those  matters  he  believes  it  to  be  true. 

That  the  reason  this  verification  is  made  by  deponent 
and  not  by  the  plaintiff  is  because  plaintiff  is  a  foreign 
corporation  and  deponent  is  its  manager. 

That  the  sources  of  his  informaj^ion  and  the  grounds 
of  his  belief  as  to  all  matters  therein  stated  to  be  alleged 
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upon  iDformation  and  belief  are  papers  and  documents 
in  his  possession  in  his  official  capacity. 

Alonzo  Gore  Oakley. 
Sworn  to  before  me,  etc. 

Opinion  at  Special  Term,  Part  VI.,  by  Mr.  Justice 
Finch. 
U.  S.  Fidelity  &  Guaranty  Co.  v.  Carnegie  Trust 
Co. — ^This  is  a  motion  by  the  plaintiff  for  judgment  on 
the  pleadings.  The  plaintiff  brought  an  action  against 
the  defendant,  alleging  in  brief  that  the  defendant  was 
a  depository  of  the  funds  of  certain  bankrupt  estates,  and 
as  a  condition  of  being  made  such  depository  had  given 
a  bond  executed  by  the  plaintiff  to  the  United  States  in 
the  sum  of  $25,000.  At  the  same  time  the  defendant 
executed  to  the  plaintiff  an  agreement  to  indemnify  the 
plaintiff  for  any  money  paid  out  under  such  bond.  The 
Superintendent  of  Banks  of  the  State  of  New  York  sub- 
sequently took  possession  of  the  property  and  business 
of  defendant  and  has  ever  since  retained  such  possession 
and  is  at  the  present  time  engaged  in  the  liquidation  of 
the  affairs  of  the  defendant;  that  when  such  Superin- 
tendent took  possession  of  said  defendant  there  was  on 
deposit  with  the  said  defendant,  as  a  depository  of  the 
funds  of  said  bankrupt  estates,  pursuant  to  such  desig- 
nation, upwards  of  $180,000;  that  thereafter  a  demand 
was  made  on  behalf  of  the  said  depositors  of  the  said 
fxmds  of  bankrupt  estates  for  the  payment  of  the  full 
amount  on  deposit  as  a  preferred  claim  against  the  assets 
of  the  defendant;  that  thereafter  in  proceedings  duly 
brought  it  was  determined  by  this  court  that  the  claims 
of  said  depositors  were  not  entitled  to  a  preference  in 
payment  out  of  the  assets  of  the  defendant;  that  there- 
after a  demand  was  made,  and  such  proceedings  were 
had,  that  the  plaintiff  paid  the  amount  of  its  bond,  with 
interest  from  the  tin)^  of  the  demand,  to  a  receiver  on 
behalf  of  the  said  depositors  of  the  bankrupt  funds,  and 
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the  plaintiff  was  discharged  upon  such  payment  from  all 
liability  upon  the  bond.    Thereafter  the  plaintiff,  relying 
upon  its  agreement  of  indemnity  given  by  the  defendant, 
filed  a  claim  with  the  Superintendent  of  Banks  of  the 
State  of  New  York,  and  such  claim  was  rejected  by  said 
Superintendent;  that  the  Superintendent  of  Banks  is  still 
in  the  process  of  distributing  the  assets  of  the  said  de- 
fendant, and  that  there  are  in  his  hands  assets  in  excess 
of  the  amount  of  the  smn  paid  by  the  plaintiff  in  full 
satisfaction  of  the  bond.    The  defendant,  after  certain 
denials,  sets  up  as  a  separate  defense  that  the  said  claims 
of  the  depositors  of  the  funds  of  the  bankrupt  estates 
were  duly  filed  with  the  Superintendent  of  Banks  and  by 
him  allowed  as  general  unpreferred  claims  against  the 
defendant,  and  that  dividends  of  35  per  cent,  have  been 
paid  thereon  by  order  of  the  court.     There  is  no  question 
raised  upon  this  motion  as  to  form  of  the  action  or  as  to 
the  denial  in  the  answer  of  a  material  allegation  of  the 
complaint  (the  denial  is  of  the  allegation  that  the  plaintiff 
had  authority  to  do  business  within  the  State  of  New 
York).    The  parties  submit  to  the  court  for  decision  the 
sole  question,  namely,  whether  the  plaintiff's  claim  is 
provable  and  to  be  paid  pro  rata  with  the  claims  of  the 
said  depositors  of  the  f imds  of  bankrupt  estates  for  whose 
benefit  the  bond  was  given  to  the  United  States.    Both 
counsels  state  that  after  a  careful  examination  they  have 
been  unable  to  find  any  cases  bearing  upon  this  conten- 
tion.    Both  counsel  also  assimxe  that  if  the  plaintiff's 
claim  is  not  provable  against  the  creditors  for  whose 
benefit  the  bond  was  ^ven,  then  it  is  not  provable  at  all. 
The  claim  of  the  plaintiff  is  not  based  upon  a  subrogation, 
but '  is  based  upon  the  written  contract  of  indemnity 
^ven  by  the  plaintiff  to  the  defendant  at  the  time  of  the 
execution  of  the  bond.    In  the  distribution  of  the  fimds 
of  an  insolvent  estate   the   court  acts  upon  equitable 
principles.    If  the  plaintiff's  claim  were  upon  the  theory 
of  a  subrogation,  authorities  hold  that  such  subrogation 
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would  not  be  allowed,  where  such  subrogation  would 
defeat  or  impair  the  security  of  the  depositors  of  the  fund 
of  bankrupt  estates  for  their  debt,  would  violate  the 
spirit  of  the  contract  of  guaranty  and  would  be  inequit- 
able and  unjust.    Child  v.  New  York  &  New  England 
R.  R.,  129  Mass.  170,  at  p.  177.     Since  the  court  in  the 
distribution  of  an  insolvent  estate  acts  upon  the  same 
principles  of  equity  as  are  present  when  subrogation  is 
sought,  it  follows  that  the  plaintiff  cannot  prove  against 
the  funds  of  this  insolvent  estate  in  competition  with  the 
claims  of  those  creditors  for  whose  benefit  the  bond  was 
given.    The  plaintiff  having  given  its  bond  to  secure  the 
depositors  of  the  funds  of  the  bankrupt  estates,  it  would 
be  inequitable  and  in  violation  of  the  spirit  of  the  bond 
of  guaranty  given  by  the  plaintiff  to  derogate  from  its 
obligation  under  this  bond  by  allowing  it  to  prove  the 
amount  of  the  bond  pro  rata  with  the  creditors  for  whose 
benefit  the  bond  was  given.    It  does  not  follow,  however, 
that  because  it  is  inequitable  for  the  plaintiff  to  prove 
against  the  assets  in  the  hands  of  the  Superintendent  of 
Banks  pro  rata  with  the  claims  of  the  creditors  for  whose 
benefit  the  bond  was  given  that  therefore  the  plaintiff 
cannot  prove  at  all.    From  all  that  appears  the  claims  of 
the  depositors  of  the  bankrupt  estates  may  be  a  very  small 
amount  when  compared  with  the  whole  amoxmt  of  claims 
proven,  and  it  would  therefore  be  unfair  to  the  plaintiff  to 
preclude  the  plaintiff  from  proving  entirely.    Except  as 
against  those  creditors  for  whose  benefit  the  plaintiff  gave 
the  bond,  the  plaintiff  has  a  provable  claim  against  the 
assets  of  the  defendant.    The  decree  should  be  so  drawn 
that  while  the  plaintiff  should  not  be  allowed  to  prove  in 
competition  with  those  for  whose  benefit  the  bond  was 
given,  yet  the  other  creditors  should  not  suffer  because 
of  this  exemption.     The  motion  for  judgment  on  the 
pleadings  is  therefore  granted,  and  the  claim  of  the  plain- 
tiff is  directed  to  be  proved  so  as  not  to  diminish  the 
assets  which  would  otherwise  be  distributed  among  the 
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depositors  of  the  bankrupt  estates^  and,  on  the  other 
h^Eid,  so  as  not  to  prejudice  other  creditors  by  this  ex- 
emption to  the  bankruptcy  creditors.  A  practical  appli- 
cation of  the  principles  here  laid  down  will  work  out  as 
follows:  The  amount  which  would  be  paid  the  bank- 
ruptcy creditors  if  the  plaintiff's  claim  were  not  allowed 
can  be  estimated;  then  the  amount  which  would  be  paid 
to  the  other  general  creditors  if  plaintiff's  claim  had  been 
proved  as  against  all  the  general  creditors,  and  the  bal- 
ance remaining  will  be  plaintiff's  share.  The  judgment 
should  contain  general  provisions  embodying  these 
principles. — ^The  New  York  Law  Journal,  October  23, 
1916. 


Form  No.  10 
Judgment  ^ 

At  a  Special  Term  of  the  Supreme  Court,  Part  VI,  held 
in  and  for  the  County  of  New  York,  at  the  County 
Court  House,  in  the  Borough  of  Manhattan,  on  the 
2d  day  of  November,  1916. 

Present,  Hon.  Edward  R.  Finch,  Justice. 

United  States  Fidelity  &  Guar- 
anty Company, 

Plamtiff, 
against 
Carnegie  Trust  Company, 

Defendant. 


A  motion  having  been  made  herein  for  a  judgment 
in  favor  of  the  plaintiff  upon  the  pleadings,  and  the  said 
motion  having  duly  come  on  to  be  heard  before  the 
Honorable  Edward  R.  Finch,  one  of  the  Justices  of  this 

Court,  at  a  Special  Term  thereof,  Part  VI,  at  the  Coimty 

^^^"^^^"^■^^■^■^■^-^■"^■■■"^ 

1  From  U.  S.  Fidelity  and  GtuxrarUy  Company  v.  Carnegie  Trtist  Co., 
ante,  p.  170. 
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Court  House,  in  the  Borough  of  Manhattan,  City  of  New 
York,  on  the  20th  day  of  June,  1916,  and  the  plaintiff 
appearing  by  Leonidas  Dennis,  Esq.,  its  attorney,  and 
William  J.  McArthur,  Esq.,  of  counsel,  in  support  of 
said  motion,  and  the  defendant  appearing  by  Carmody, 
Kellogg  &  Gormly,  Esqrs.,  its  attorneys,  and  Wilbert 
Ward,  Esq.,  of  counsel,  in  opposition  thereto,  and  the 
court  after  due  deliberation  having  on  the  2d  day  of 
November,  1916,  made  and  entered  an  order  granting 
the  said  motion. 

Now,  upon  motion  of  Leonidas  Dennis,  Esq.,  attorney 
for  .the  plaintiff,  it  is 

Ordered,  adjudged  and  decreed  that  the  plaintiff. 
United  States  Fidelity  and  Guaranty  Company,  has  a 
good  and  provable  claim  against  the  assets  of  the  defend- 
ant, Carnegie  Trust  Company,  and  it  is  further 

Ordered,  adjudged  and  decreed  that  the  Super- 
intendent of  Banks  of  the  State  of  New  York  be  and  he 
hereby  is  directed  to  receive  and  allow  the  claim  filed 
by  the  United  States  Fidelity  and  Guaranty  Company 
on  or  about  the  10th  day  of  June,  1916,  as  a  valid  un- 
preferred  claim  against  the  Carnegie  Trust  Company, 
and  it  is  further 

Ordered,  adjudged  and  decreed  that  in  making 
payment  upon  the  said  claim,  so  filed  and  allowed,  of  the 
dividends  which  have  been  declared  or  may  hereafter 
be  declared  payable  to  the  plaintiff's  claims  against  the 
defendant,  Carnegie  Trust  Company,  the  Superintendent 
of  Banks  shall  deduct  therefrom  and  pay  over,  pro  rata, 
among  the  creditors  of  the  Carnegie  Trust  Company, 
for  whose  benefit  plaintiff's  bond,  referred  to  in  the  com- 
plaint, was  given,  a  sum  equal  to  the  amount  in  which 
the  dividends  payable  to  the  said  creditors  have  been 
reduced  by  the  allowance  of  the  plaintiff's  claim. 

Enter, 
E.  R.  F., 
J.  S.  C. 
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Form  No.  11 
Judgment  on  Order  of  Appellate  Division  ^ 
Supreme  Court,  New  York  County. 

United  States  Fidelity  &  Guar- 
anty Company, 

Plaintiff, 
against 
Carnegie  Trust  Company 

Defendant. 

An  appeal  having  been  taken  to  the  Appellate  Division 
of  the  Supreme  Court,  First  Department,  from  a  judg- 
ment of  the  Supreme  Court  entered  in  the  ojQBce  of  the 
Clerk  of  the  County  of  New  York,  on  the  6th  day  of  No- 
vember, 1916,  as  resettled  by  an  order  of  the  said  court 
dated  Novenber  17th  1916,  and  the  said  appeal  having 
duly  come  on  for  argument,  and  said  Appellate  Division, 
on  the  30th  day  of  March,  1917,  made  an  order  affirming 
the  said  judgment  so  appealed  from,  with  costs,  and  the 
costs  of  the  respondent  having  been  taxed  at  the  sum 
of  Eighty-three  and  75/100  dollars  ($83.75), 

Now,  on  motion  of  Leonidas  Dennis,  attorney  for  the 
respondent,  it  is 

Ordered  and  adjudged  that  the  said  judgment  so 
appealed  from  be  and  the  same  hereby  is  affirmed,  and 
it  is  further 

Ordered  and  adjudged  that  the  plaintiff-respondent 
have  judgment  against  the  defendant-appellant  for  the 
sum  of  eighty-three  and  75/100  dollars  (S83.75)  costs 
as  taxed  by  the  Clerk 

Judgment  signed  and  entered  this  10th  day  of  April, 

1917. 

Wm.  F.  Schneider, 
Clerk. 

1  From  V.  S,  Fidelity  and  Ouaraniy  Co.  v.  Carnegie  Trust  Co.,  ante^ 
p.  170. 
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White  Studio,  Inc.,  Appellant,  v.  Alexander  W. 
Dretfoos  et  al..  Doing  Business  under  the  Finn 
Name  of  Afeda  Studio,  Respondents 

(221  N.  Y.  46;  reVg  160  App.  Div.  885;  144  Supp.  1160,  no  opinion)  * 

Unfair  competition;  reproducing  imcopyiifi^ted  photograpliB  with 

the  plaintiff's  name  thereon 

1.  A  complaint  alleging  that  the  defendant  reproduced  un- 
copyrighted  photographs  made  by  the  plaintiff  with  the 
plaintiff's  name  thereon  states  a  good  cause  of  action  for 
an  injunction  to  restrain  unfair  competition;  but  it  does  not 
state  a  cause  of  action  by  allegations  that  the  defendant 
reproduced  uncopyrighted  photographs  made  by  the  plaintiff 
and  placed  the  defendant's  own  trade  name  thereon.^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  Jime  1,  1914,  aflSrming  a  judgment  in  favor  of 
defendants  entered  upon  an  order  of  the  court  at  Special 
Term  granting  a  motion  by  defendants  for  judgment 
on  the  pleadings. 

/.  Maurice  Wormser  and  Leon  Laski,  for  appellant. 

W.  N.  Seligaberg  and  Clarence  M.  LewiSj  for  respondents. 


^  This  case  originally  came  up  on  a  motion  for  a  preliminary  in- 
junction which  was  granted  by  the  court  below.  See  opinion,  post, 
page  206.  This  injunction  order  was  reversed  by  the  Appellate  Divi- 
sion. See  opinion,  poat,  page  209.  The  defendant  then  moved  for 
judgment  on  the  pleadings  dismissing  the  complaint  and  the  motion 
was  granted  without  opinion  on  the  authority  of  the  Appellate  Divi- 
sion decision  reversing  the  injunction  order.  This  judgment  Was 
aflBrmed  also  without  opinion.  160  App.  Div.  885;  144  Supp.  1150. 
The  Court  of  Appeals  in  the  opinion  in  the  text  reversed  this  latter 
judgment  in  part. 

*  For  complaint  from  this  case,  see  post,  page  200. 
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Crane  J.: 

This  action  is  brought  to  restrain  unfair  competition, 
and  the  Appellate  Division  has  decided  that  the  complaint 
does  not  state  a  cause  of  action. 

We  agree  with  the  Appellate  Division  that  so  much  of  the 
complaint  as  alleges  that  the  defendants  reproduced  photo- 
graphs of  individuals  taken  by  the  plaintiff ,  placing  thereon 
the  name  of  '^Apeda,  New  York/'  does  not  state  a  cause 
of  action. 

The  complaint,  however,  further  alleges  that  the 
plaintiff  took  photographs  of  stage  scenes  and  characters, 
known  in  the  theatrical  profession  as  ''flash  lights"  and 
afiixed  thereto  its  trade  name  "White";  that  such  pic- 
tures are  used  in  the  lobbies  of  theaters  and  elsewhere  for 
e3diibition  where  the  play  is  being  presented.  It  further 
alleges  that  the  defendants,  intending  to  deceive  the 
public  into  believing  that  they  were  the  original  takers 
and  makers  of  said  flash  light  photographs  reproduced 
them,  placing  thereon  the  name  "White,  New  York," 
and  that  the  defendants  thereby  intended  to  and  actually 
did  deceive  the  public  into  the  belief  that  they  were  pur- 
chasing the  original  flash  light  photographs  made  by  the 
plaintiff,  when,  in  fact,  the  photographs  were  reproduc- 
tions made  by  the  defendants,  and  that  such  acts  were 
unfair  competition  injuring  the  plaintiff. 

The  defendants  have  no  right  to  sell  reproduced  photo- 
graphs of  stage  plays,  representing  them  to  be  the 
originals  made  by  the  plaintiff,  using  the  plaintiff's  name 
thereon. 

"The  doctrine  of  unfair  trade  amounts  to  no  more 
than  this:  One  person  has  no  right  to  sell  goods  as  the 
goods  of  another,  nor  to  do  other  business  as  the  business 
of  another,  and  on  proper  showing  wiU  be  restrained  from 
so  doing."  Dyment  v.  Leuris,  144  Iowa,  509,  613;  38  Cyc. 
766;  Baa  v.  Broadway  Bazaar,  194  N.  Y.  429,  436;  Munro 
V.  Tousey,  129  N.  Y.  38;  Benewlent  &  Protective  Order  of 
Elks  V.  Improved  B.  &  P.  Order  of  Elks,  206  N.  Y.  469; 
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Weinstock  v.  Marks,  109  Cal.  529;  Gulden  v.  Chance,  182 
Fed.  Rep.  303. 

Unfair  competition  may  result  from  representations  or 
conduct  which  deceive  the  public  into  beUeving  that  the 
business  name,  reputation  or  good  will  of  one  person  is 
that  of  another.  GUn  &  Hall  Mfg.  Co.  v.  HaU,  61  N.  Y. 
226;  Howard  v  Henriques,  3  Sandf.  725;  Lee  v.  Haley, 
L.  R.  [5  Ch.  App.]  155;  Holbrook  v.  NeehiU,  163  Mass.  120, 
125;  American  Tobacco  Co.  v.  Polacsek,  170  Fed.  Rep.  117. 

As  to  these  allegations  the  complaint  states  a  good 
cause  of  action. 

The  judgment  should  be  reversed  and  the  motion  denied, 
with  costs  to  the  appellant  in  all  courts. 

HiscocK,  Ch.  J.,  Chase,  Hogan  and  Andrews,  JJ., 
concur;  Cabdozo  and  McLaughlin,  JJ.,  not  sitting. 
Judgment  reversed,  etc. 
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Complaint;  Unfair  Competition  Reproducing  Uncopyrighted  Photo- 
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Supreme  Court,  County  of  New  York. 

White  Studio,  Inc., 
Plaintiff, 
against 
Alexander  W.  Dreyfoos  and 
Henry  Obstfield,  doing  busi- 
ness under  the  firm  name  and 
style  of  Apeda  Studio, 

Defendants. 

Plaintiff  above  named  by  Leon  Laski,  its  attorney, 
for  its  complaint,  respectfully  shows: 

1  From  White  Studio  v.  Dreyfoos,  ante,  page  198.    See  also  opinions, 
post,  pages  206  and  209,  a  on  motion  for  a  preliminary  injunction. 
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First:  That  at  all  the  times  heremafter  mentioned, 
plaintiff  wa^  and  stiU  is  a  domestic  corporation,  engaged 
in  the  business  of  photography  and  having  its  principal 
place  of  business  in  the  Borough  of  Manhattan,  City  of 
New  York. 

Second:  Upon  information  and  belief ,  that  at  all 
the  times  hereinafter  mentioned  the  defendants  were 
and  still  are  engaged  in  the  business  of  photography  in 
the  Borough  of  Manhattan,  City  of  New  York,  under 
the  name  and  style  of  "Apeda  Studio." 

Third:  That  prior  to  the  11th  day  of  March,  1912, 
one  Luther  S.  White,  was  then  and  had  been  engaged 
in  the  business  of  photography  in  the  Borough  of  Man- 
hattaA,  City,  Coimty  and  State  of  New  York,  for  more 
than  twenty  years  imder  the  name  and  style  of  "White 
Studio,"  which  said  business,  however,  was  conducted  by 
the  said  Luther  S.  White. 

Fourth:  That  during  all  of  said  period,  the  said 
White,  under  the  said  name  and  style,  was  engaged  in 
the  taking,  making  and  vending  of  photographic  por- 
traits for  compensation,  and  was  widely  and  favorably 
known  throughout  the  United  States  of  America  and 
particularly  to  the  theatrical  profession,  and  enjoyed  a 
high  artistic  reputation  therein,  and  in  consequence 
thereof  established  an  extensive  and  highly  profitable 
patronage  and  business  from  the  public  generally  and 
from  the  theatrical  profession  particularly;  and  throughout 
all  of  said  period  used  the  name  "White"  as  the  symbol 
of  photographic  portraiture  made  by  the  said  Luther  S. 
White  and  the  said  White  Studio,  and  by  which  said 
symbol  the  photographic  portraitinres  of  the  said  White 
and  the  said  White  Studio  were  well  and  favorably  known 
to  the  public  aforesaid. 

Fifth:  That  on  or  about  the  11th  day  of  March,  1912, 
the  said  Luther  S.  White  transferred,  assigned  and  set 
over  unto  the  plaintiff  corporation,  all  his  right,  title  and 
interest  in  and  to  the  said  business  theretofore  conducted 


202  White  Studio  v.  Dreypoos 

Complaint 

by  him  under  the  name  of  ''White  Studio,"  together 
with  all  right,  title,  and  interest  in  and  to  the  use  of  the 
trade  name  "White." 

Sixth:  That  from  the  date  of  the  incorporation  of 
said  "White  Studio,  Inc.,"  down  to  the  present  time,  the 
said  plaintiff  has  maintained  and  carried  on  said  photo- 
graphic business  theretofore  carried  on  by  him  said  Luther 
S.  White,  and  employed  the  said  trade  name  "White," 
continuing  the  same  style  and  character  of  said  trade 
name  upon  photographic  portraitures  made  by  it,  and 
has  maintained  the  artistic  distinction  and  success  of  the 
said  business  theretofore  established  and  carried  on  by 
the  said  Luther  S.  White,  and  by  reason  thereof  the 
plaintiff  has  enjoyed  a  large  and  lucrative  patronage  from 
the  public  aforesaid  and  the  trade  name  "White"  has 
become  widely  and  favorably  known  to  the  said  public, 
as  the  symbol  of  photographic  portraitures  taken,  made 
and  vended  by  the  said  plaintiff  corporation. 

Seventh:  That  by  reason  of  the  experience,  skill  and 
ability  of  the  said  Luther  S.  White  and  of  the  said  plain- 
tiff, photographic  portraits  taken  by  the  said  plaintiff 
under  said  trade  name  of  "White,"  which  was  aflSxed 
to  each  photograph  taken,  possessed  an  individual  style 
and  finish,  betokening  a  high  quality  of  skill  and  experi- 
ence  by  which  the  said  photographs,  when  exhibited  with 
the  trade  name  of  the  plaintiff  affixed  thereto,  caused 
wide  and  favorable  comment  as  to  the  high  artistic  dis- 
tinction and  character  of  the  said  photographs,  and  by 
reason  of  which  the  trade  and  custom  of  the  plaintiff  was 
increased,  and  plaintiff  enjoyed  and  still  enjoys  a  favor- 
able and  profitable  reputation  therefrom. 

Eighth:  That  heretofore  and  in  the  year  1912,  in 
the  City  of  New  York,  the  plaintiff  took  and  made  photo- 
graphs of  actors  and  actresses  and  other  persons  of  large 
reputation  throughout  the  United  States. 

Ninth  :  That  thereafter  without  the  knowledge  or  con- 
sent of  the  plaintiff,  the  said  defendants  took,  made  and 
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vended  photographic  reproductions  of  such  photographs 
of  such  actors,  actresses  and  other  persons. 

Tenth  :  That  upon  the  said  origintd  photographs  taken 
and  made  by  the  plaintiff,  appears  the  signature  of  the 
plaintiff's  trade  name  "White." 

Eleventh:  That  the  said  defendants  intending  to  de- 
ceive the  public  into  the  belief  that  the  said  persons  had 
said  photographs  taken  and  made  by  the  defendants  and 
intending  to  deceive  the  public  generally  and  the  theatrical 
profession  in  particular  into  the  belief  that  the  said  photo- 
graphic reproductions  made  by  them  were  in  fact  the 
original  photographs  made  by  them,  did  erase  from  the 
said  photographic  reproductions  the  plaintiff's  trade 
name  and  substituted  therefor  and  in  place  thereof  the 
trade  name  of  the  defendants,  to  wit,  *' Apeda,  N.  Y."  ^ 

Twelfth:  That  the  said  unlawful  and  wrongful  act 
of  the  defendants  was  calculated  to  and  did  deceive  the 
pubUc  and  the  theatrical  profession  in  particular  into  the 
belief  that  said  persons  of  large  reputation  had  employed 
the  defendants  to  make  said  photographs,  and  by  reason 
thereof  was  calculated  to  and  tended  to  induce  other 
persons  to  patronize  the  said  defendants  in  the  place  and 
stead  of  the  plaintiff,  and  that  thereby  the  said  defendants 
did  wrongfully  and  illegally  hold  themselves  out  to  be  the 
original  takers  and  makers  of  the  said  photographs  of  said 
persons,  and  did  thereby  appropriate  to  themselves  the 
plaintiff's  skill  and  experience  in  the  posing  of  the  sub- 
ject of  the  said  photographs  and  in  the  taking  and  making 
thereof,  to  the  plaintiff's  great  damage. 

Thirteenth  :  That  at  the  City  of  New  York  and  in  the 
year  1912,  the  plaintiff  made  and  took  photographs  of  the 
stage  scenes  and  of  the  characters  in  certain  plays,  com- 
monly and  generally  known  in  the  theatrical  profession  as 
''flash  lights,"  being  flash  light  photographs  of  the  original 
stage  settings  and  original  characters  in  costmnes  about 


^  This  was  not  restrained.    See  opinion,  ante,  page  198. 
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to  appear  or  appearing  in  said  play,  and  that  plaintiff 
was  employed  to  take  such  flash  light  photographs  by  the 
owners  and  producers  of  the  said  plays. 

FouBTEENTH :  That  such  flash  lights  or  flash  light  pho- 
tographs are  used  generally  for  the  purpose  of  exhibition 
in  the  cities  where  such  plays  are  to  be  presented  and  in 
the  lobbies  of  the  theaters  where  such  plays  are  on  actual 
presentation;  and  are  kept  on  hand  for  the  purpose  of 
supplying  other  persons  and  companies  who  obtain  per- 
mission to  use  the  said  plays;  and  that  on  each  of  the  said 
photographs  appears  the  plaintiff's  trade  name  ^' White." 

Fifteenth:  That  thereafter,  with  the  knowledge  and 
consent  of  the  plaintiff,  the  defendants  took,  made  and 
vended  photographic  reproductions  of  the  said  flash  light 
photographs. 

Sixteenth:  That  the  said  defendants  intending  to 
deceive  the  public  into  the  belief  that  they  were  the  original 
takers  and  makers  of  the  said  flash  light  photographs, 
sent  out  broadcast  throughout  the  United  States  notices 
and  advertisements  to  the  effect  that  they  have  on  hand 
and  for  sale,  a  list  of  ''flash  lights,"  including  those  origin- 
ally taken  and  made  by  the  plaintiff  and  the  said  Luther  S. 
White  of  the  plays  Imown  as  "Mother,"  "The  Chorus 
Lady,"  "The  Commuters,"  "A  Gentleman  of  Leisure," 
"Gentleman  from  Mississippi,"  "Overnight,"  "Strong- 
heart,"  "The  Travelmg  Salesman,"  "Thais"  and  "Wom- 
an's Way." 

Seventeenth:  That  the  said  photographic  reproduc- 
tions of  said  flash  light  photographs  so  made  by  the  de- 
fendants as  aforesaid,  reproduced  the  trade  name  "White, 
N.  Y." 

Eighteenth:  That  the  said  defendants  thereby  in- 
tended to  and  actually  did  deceive  the  public  into  the 
belief  that  the  said  flash  lights  were  originally  taken  and 
made  by  the  said  defendants  and  by  the  use  of  the  said 
trade  name  of  the  plaintiff,  intended  to  and  did  deceive 
the  pubUc  into  the  belief  that  they  were  purchasing  the 
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origmal  flash  light  photographs  of  the  said  plays  as  afore- 
said taken  and  made  by  the  said  plaintiff,  when  in  truth 
and  fact  the  said  flash  lights  so  offered  by  the  defendants 
were  photographic  reproductions  of  plaintiff's  original 
work,  made  by  defendants. 

Nineteenth:  That  the  said  offers  and  advertisements 
of  said  flash  light  photographs  by  the  defendants  on  which 
the  trade  name  of  the  plaintiff  appears,  was  calculated  to 
and  did  deceive  the  public  into  the  belief  that  they  were 
obtaining  the  plaintiff's  original  work  or  work  done  by  the 
plaintiff,  and  was  in  fraud  of  plaintiff's  rights  and  to 
the  great  injury  of  plaintiff's  reputation,  and  is  imfair 
trade  competition. 

Twentieth:  That  by  reason  of  the  said  acts  of  the  de- 
fendants, plaintiff  has  been  greatly  and  irreparably  dam- 
aged in  its  reputation  and  in  the  sale  and  distribution  of 
its  wares,  and  is  without  remedy  at  law  in  the  premises. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  said  defendants,  and  each  of  them,  be 
enjoined  and  restrained  from  photographically  reproducing 
photographs  originally  taken,  posed  and  made  by  the 
plaintiff,  and  on  which  the  trade  name  of  the  plaintiff 
appears,  except  by  indicating  on  said  photographic  re- 
production in  some  suitable  words  that  the  same  is  a 
photographic  reproduction  of  a  photograph  originally 
made,  taken  and  posed  by  this  plaintiff. 

2.  That  the  defendants,  and  each  of  them,  be  enjoined 
and  restrained  from  erasing  and  obliterating  or  in  any 
other  way  concealing  the  said  trade  name  of  the  plaintiff 
upon  photographic  reproductions  of  photographs  origi- 
nally taken,  made  and  posed  by  the  plaintiff  and  on  which 
said  trade  name  originally  appears,  and  from  vending  or 
disposing  of  said  photographic  r^roductions,  except 
that  the  same  shall  indicate  plainly  by  some  suitable 
words  that  the  same  are  photographic  reproductions 
made  by  the  defendants  of  photographs  originally  taken, 
made  and  posed  by  the  plaintiff. 
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3.  That  pending  the  trial  of  this  action  the  said  de- 
fendants be  enjoined  and  restrained  from  reproducing 
photographs  posed,  taken  and  made  by  the  plaintiff  and 
on  which  the  trade  name  of  the  plaintiff  appears,  except 
by  indicating  on  said  photographic  reproduction  in  some 
suitable  words  that  the  same  is  a  photographic  reproduc- 
tion of  a  photograph  originally  made,  taken  and  posed 
by  this  plaintiff;  and  that  the  defendants  be  enjoined  and 
restrained  pending  the  trial  of  this  action,  from  erasing 
or  obliterating  or  in  any  other  way  concealing  the  trade 
name  of  the  plaintiff  upon  the  photographs  made  and 
taken  by  them;  and  that  the  defendants  be  enjoined  and 
restrauxed  penduxg  the  trial  of  this  action,  from  making, 
selling,  vending  or  otherwise  disposing  of  reproductions 
of  photographs  originally  taken  and  made  by  the  plaintiff 
and  upon  which  appears  said  trade  name,  except  that  the 
same  shall  indicate  plainly  by  some  suitable  words,  that 
the  same  are  reproductions  made  by  the  defendants  of 
photographs  originally  taken,  made  and  posed  by  the 
plaintiff. 

4.  That  the  plaintiff  have  such  other  and  further  judg- 
ment as  may  be  just  herein,  together  with  the  costs  and 
disbursements  of  this  action.       LicoN  Laski, 

Attorney  for  Plaintiff, 
160  Broadway, 
Borough  of  Manhattan, 
[Verification.]  New  York  City. 

Opinion  of  Mr.  Justice  Samxtel  Greenbaum,  on  motion 

to  continue  preliminary  injunction  ^ 

White  Studio,  Inc.,  v.  Dreyfoos — ^The  plaintiff  corpo- 
ration seeks  to  enjoin  the  defendants  pendente  lite  from 

*  The  f oregomg  opinion  of  Mr.  Justice  Greenbaum  is  not  elsewhere 
reported.  The  order  entered  on  this  opinion  was  reversed  by  the 
Appellate  Division.  See  opinion,  post,  page  209.  The  judgment 
entered  on  the  order  of  the  Appellate  Division  was  modified  by  the 
Court  of  Appeals. 
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reproducing  or  selling  reproduced  photographs  unless 
there  is  indicated  upon  such  reproductions  in  some  suit- 
able manner  that  they  were  made  from  an  original  taken 
by  the  plaintiff.  Plaintiff  is  engaged  in  the  photographic 
business  in  the  City  of  New  York,  and  also  maintains 
branch  offices  in  other  cities  in  the  United  States.  The 
trade  name  of  plaintiff  consists  of  the  signature  of 
"White,"  the  foimder  of  the  business,  with  the  letters 
"N.  Y."  placed  thereunder,  and  it  has  built  up  a  large  and 
profitable  business  with  theatrical  managers  and  members 
of  the  theatrical  profession.  The  defendants  are  engaged 
in  the  same  general  business  as  the  plaintiff  imder  the 
name  of  "Apeda  Company,"  and  while  it  also  takes 
original  photographs  its  principal  work  or  specialty 
consists  in  making  copies  or  reproductions  of  original 
pictures.  The  plaintiff  complains  that  the  defendants 
have  reproduced  copies  of  certam  photop-aphs  of  Amelia 
Bingham,  an  actress  of  note,  from  a  picture  originally 
taken  by  the  plaintiff,  omitting  the  plaintiff's  name  there- 
from and  affixing  their  own  trade  name,  "  Apeda,"  thereto; 
that  they  have  also  reproduced  copies  of  certain  flash- 
light photographs  from  originals  taken  by  the  plaintiff, 
and  offered  the  same  for  sale  without  removing  therefrom 
the  plaintiff's  trade  name,  "White,"  and  without  indi- 
cating m  any  manner  that  such  photographic  copies 
were  taken  from  origmals  made  by  the  plaintiff.  The 
defendants,  upon  argument  of  this  motion,  consented  to 
the  granting  so  much  thereof  as  seeks  to  enjoin  the  use 
of  the  trade  name  "White"  upon  copies  of  reproduced 
photographs,  so  that  the  inquiry  is  now  narrowed  down 
to  the  question  of  the  right  of  the  defendants  to  affix 
their  own  trade  name  "Apeda"  upon  photographic  re- 
productions without  indicating  in  some  suitable  way  that 
such  reproductions  are  made  from  origmal  photographs 
taken  by  the  plaintiff.  The  plaintiff's  photographs  re- 
produced by  the  defendants  are  not  protected  by  copy- 
right.   It  is  undisputed  upon  this  state  of  facts  that  the 
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right  to  reproduce  rests  solely  with  the  person  for  whom 
the  original  photographs  were  made.  The  defendants, 
however,  invoke  the  familiar  principle  that  any  product 
or  article  improtected  by  patent  or  copyright  may  be 
reproduced  or  duplicated  and  sold  by  the  general  public 
without  an  mfringement  upon  the  rights  of  others.  Westn 
cott  Chuck  Co.  V.  Oneida  National  Chuck  Co.,  199  N.  Y, 
247;  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  159. 
But  while  this  is  true  the  plamtiff  is  nevertheless  entitled 
to  be  protected  from  unfair  competition.  It  is  also  urged 
by  the  defendant  that  since  the  right  to  reproduce  copies 
is  possessed  solely  by  the  person  for  whom  such  photo- 
graph is  made,  that  such  person  may  authorize  the  mak- 
ing of  copies  imder  such  conditions  as  he  or  she  may 
deem  proper,  and  that  under  this  right  may  authorize 
the  use  of  the  name  of  the  reproducing  photographer 
upon  any  pictures  made  by  hun.  In  this  connection  it 
appears  in  the  defendants'  affidavit  that  the  orders  for 
the  copies  of  the  Amelia  Bingham  photographs  were 
given  to  the  defendant  by  a  representative  of  Miss  Bing- 
ham, and  that  each  order  provided  that  the  pictures  were 
to  be  marked  ^'Apeda,  N.  Y."  While  it  is  true  that  the 
general  property  right  in  the  picture  as  well  as  the  right 
of  reproduction  remains  in  the  person  photographed,  I 
do  not  think  that  this  right  includes  the  power  upon  the 
part  of  such  person  to  authorize  the  sale  or  reproduction 
imder  conditions  that  may  create  unfair  trade  compe- 
tition or  a  deception  upon  the  public.  If  the  patron's 
rights  be  thus  unrestrained  he  or  she  may  authorize  the 
unlimited  reproduction  and  sale  of  photographs  under  the 
name  of  the  reproducing  photographer,  who  might  thus 
be  enabled  to  appropriate  to  himself  the  entire  credit  and 
trade  arising  from  a  highly  artistic  or  skillful  piece  of 
work  made  by  aiiother  b  Jiness  competitor.  The  cases 
cited  by  the  plaintiff,  holding  that  articles  unprotected 
by  patent  may  be  reproduced  and  sold  with  impunity, 
do  not,  in  my  opinion,  control  this  application.     The 
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defendant  doubtless  has  the  right  under  the  cu-cum- 
stances  here  appearing  to  reproduce  the  photographs 
originally  taken  by  the  plaintiff^  but  this  does  not  carry 
with  it  the  further  right  to  use  thereon  his  name  to  his 
own  profit  and  advantage  and  the  detriment  of  the  origi- 
nal photographer.  Such  a  use  of  another's  work,  to  my 
mind,  would  operate  as  unfair  competition  and  should  be 
restrained.  I  am  therefore  of  opinion  that  if  the  defend- 
ant desires  to  use  the  name  of  "Apeda"  upon  the  repro- 
ductions of  the  original  photographs  of  the  plaintiff  it 
may  only  do  so  by  indicating  in  some  suitable  manner 
that  such  reproductions  are  copies  of  original  photo- 
graphs taken  by  the  plaintiff,  and,  failing  to  do  this, 
defendants  will  be  enjoined  from  aflSxing  their  name 
upon  such  reproductions.  Motion  to  continue  the  in- 
jimction  granted  as  indicated,  with  $10  costs  to  plaintiff. 

Opinion  of  Appellate  Division  reversmg  order  of  Mr. 

Justice   Greenbaum  granting  injunction.     Opinion 

by  Clarke,  J.^ 

Plaintiff  is  a  corporation.  Its  business  is  that  of  mak- 
ing original  photographs.  It  uses  the  name  ''White"  as 
a  trade  name.  Defendants  are  copartners  doing  business 
under  the  name  Apeda  Studio.  Their  chief  business  is 
that  of  manifold  reproduction  of  photographs,  and  in  the 
theatrical  trade  their  name  "Apeda"  has  become  almost 
synonymous  with  photographic  reproduction. 

Plaintiff's  claim  is  that  the  defendants  have  repro- 
duced plaintiff's  work  in  large  quantities,  and  sold  such 
reproductions  at  a  less  rate  than  it  charges.  It  claims 
that  it  was  being  imfairly  competed  with.  The  defend- 
ants offer  to  omit  the  plaintiff's  name  from  its  reproduc- 
tions, but  this  is  not  what  the  plaintiff  desires.    It  wants 

1  Reported  156  App.  Div.  762;  142  Supp.  37.  See  Mr.  Justice 
Greenbaxtm's  opinion,  ante,  page  206,  and  note.  The  above  decision 
was  of  course  overruled  but  not  directly  reversed  by  the  Court  of 
Appeals.    See  arUe,  page  198. 


210  White  Studio  v.  Drbtfoos 

Opinion  of  Appellate  Division 

the  benefit  of  the  increased  advertisements  caused  by  the 
distribution  of  the  defendants'  reproductions  with  its 
name  appearing  thereon^  but  in  addition  it  asks  that 
there  should  appear  "Reproduced  by  Apeda,"  or  words 
to  that  effect. 

The  order  appealed  from  provides:  ''That  the  defend- 
ants and  each  of  them,  their  agents,  servants  and  em- 
ployees, be  and  they  hereby  are  enjoined  and  restrained 
during  the  pendency  of  this  action  from  reproducmg 
photographs  posed,  taken  and  made  by  the  plaintiff  and 
on  which  reproductions  appear  the  plaintiff's  trade  name, 
unless  the  said  defendants  shall  indicate  on  such  photo- 
graphic reproductions  in  some  suitable  words,  that  the 
said  is  a  photographic  reproduction  of  a  photograph 
originally  made,  taken  and  posed  by  this  plaintiff;  and  it 
is  further  ordered,  that  the  defendants  and  each  of  them, 
their  agents,  servants  and  employees  be  and  they  hereby 
are,  enjoined  and  restrained  during  the  pendency  of  this 
action,  from  making,  selling,  vending  or  otherwise  dis- 
posing of  reproductions  of  photographs  originally  taken, 
made  and  posed  by  the  plaintiff  and  upon  which  repro- 
ductions appear  the. plaintiff's  trade  name  'White'  unless 
the  defendants  shall  indicate  upon  the  said  photographic 
reproductions  in  some  suitable  words  that  the  same  are 
reproductions  made  by  the  defendants  of  photographs 
originally  taken,  made  and  posed  by  the  plaintiff  herein." 

It  is  settled  law  that  the  ordinary  contract  between  a 
photographer  and  his  customers  is  a  contract  of  employ- 
ment. The  conception  as  well  as  the  production  of  the 
photograph  is  work  done  for  the  customers  and  they,  not 
their  employee,  are  the  exclusive  owners  of  all  proprietary 
rights.  Bovms  v.  Cooke,  L.  R.  1903,  2  K.  B.  Div.  227; 
Press  Pvb.  Co.  v.  Falk,  59  Fed.  Rep.  324;  PoUard  v. 
Photographic  Co.,  L.  R.  40  Ch.  Div.  345,  cited  in  Rober- 
son  V.  Rochester  Folding  Box  Co.,  171  N.  Y.,  538.) 

In  the  Roherson  case  the  Court  of  Appeals  suggested 
that  "The  legislative  body  could  very  well  interfere  and 
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arbitrarily  provide  that  no  one  should  be  permitted  for  his 
own  selfish  purpose  to  use  the  picture  or  the  name  of  an- 
other for  advertising  purposes  without  his  consent." 
The  l^islature  took  the  hint  and  in  §§  50  and  51 
of  the  Civil  Rights  Law  (Consol.  Laws,  chap.  6;  Laws  of 
1909,  chap.  14)  prohibited  the  use  for  advertising  pur- 
poses or  for  the  purpose  of  trade  of  the  portrait  or  picture 
of  any  living  person  without  having  first  obtained  the 
written  consent  of  such  person.  (See,  also.  Laws  of 
1911,  chap.  226,  amdg.  §  51.)  The  actress,  the  reproduc- 
tion of  whose  portrait  is  one  of  the  acts  complained  of, 
gave  to  the  defendants  written  orders  for  such  reproduc- 
tions and  with  instructions  that  they  should  be  marked 
"Apeda,  N.  Y." 

The  plaintiff  has  no  copyright.  It  has  no  right  to  sell 
and  dispose  of  reproductions  from  its  negative  without 
the  consent  of  the  sitter.  Having  no  copyright  it  attempts 
to  prevent  the  defendants  from  reproducmg  and  sellmg,. 
with  the  consent  of  the  sitter,  as  if  it  had  such  copy- 
right. The  language  of  the  court  in  Bamfarth  v.  Douglas 
Post  Card  &  Machine  Co.,  158  Fed.  Rep.  355,  is  appli- 
cable. "No  question  under  the  law  of  trade-marks  or  the 
law  of  unfair  competition  is  now  involved.  These  cards 
are  not  trade-marks,  either  singly  or  collectively,  in  any 
sense  of  the  word.  They  do  not  identify  and  distinguish 
the  complainant's  product,  but  are  the  product  itself; 
and  there  can  be  no  question  of  unfair  competition,  be- 
cause the  complainants  have  no  legal  right  to  the  exclusive 
production  and  sale.  It  would  be  useless  to  elaborate  a 
subject  so  well  understood.  A  photograph,  if  it  be  also 
an  artistic  production,  the  result  of  original  intellectual 
conception  on  the  part  of  the  author,  may  be  copyrighted 
with  the  same  effect  as  if  it  were  a  book;  but  without  this 
protection  of  the  Federal  statutes  neither  the  book  nor 
the  photograph  can  continue  to  be  the  author's  exclusive 
property  after  it  has  been  printed  and  offered  to  the 
public  for  sale.  .  .  .    No  doubt  a  photograph  might  be 
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adopted  as  a  trade  mark  to  distinguish  a  manufactured 
article;  but  how  a  photography  if  it  be  also  a  work  of  art, 
and  therefore  capable  of  copyright,  can  be  the  subject 
of  imfair  competition  I  am  unable  to  imderstand.  The 
only  possible  way  to  compete  with  such  a  photograph 
is  to  reproduce  it,  and  any  one  may  do  this  lawfully  after 
it  has  been  published,  tmless  the  protection  of  the  Federal 
Statutes  concerning  copyright  has  previously  been  ob- 
tained. ...  To  copy  is,  therefore,  not  to  compete  \m- 
fairly  in  a  legal  sense,  but  to  compete  with  the  f uU  sanc- 
tion of  the  law." 

The  attempt  here  made  to  prevent  copying  without 
complying  with  the  provisions  of  the  copyright  law  must 
fail.  As  the  plaintiff  has  refused  the  offer  of  the  defendants 
to  eliminate  its  name  from  the  reproductions,  it  has  no 
substantial  claim  to  any  equitable  relief. 

The  order  appealed  from  should,  therefore,  be  re- 
versed, with  ten  dollars  costs  and  disbmrsements,  and  the 
motion  for  an  injunction  denied,  with  ten  dollars  costs  to 
the  appellants. 


Frank  E.  Taft,  Appellant,  v.  Frank  A.  Bronson,  Re- 
spondent 

(180  App.  Div.  154;  167  Supp.  433) 

Pleading;  joinder  of  causes  of  action  on  contract  and  tort;  claims 

arising  out  of  the  same  transaction 

1.  A  complaint  in  which  it  is  alleged  that  the  plaintiff  was 
induced  to  purchase  stock  of  a  corporation  on  the  false  and 
fraudulent  representations  of  the  defendant  that  the  cor- 
poration was  doing  a  good  business  and  practically  had  no 
debts  or  obligations,  and  further,  that  the  defendant  a^^eed 
at  the  time  of  the  purchase  to  repurchase  said  stock,  at  the 
price  paid  therefor  by  the  plaintiff,  if  the  plaintiff  should 
cease  to  be  employed  by  the  said  corporation  and  to  be  paid 
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a  salary  for  his  services^  and  that  the  plaintiff  had  ceased  to 
be  so  employed  and  that  the  stock  was  worthless,  in  which 
judgment  is  demanded  for  the  amount  paid  by  the  plaintiff 
for  such  stock,  is  not  demurrable  on  the  ground  of  misjoinder 
of  causes  of  action,  as  the  two  causes  of  action,  one  for  tort 
and  the  other  on  contract,  grew  out  of  the  same  transaction 
and  are  not  mconsistent.^ 

Appeal  by  the  plaintiff  from  an  order  of  the  Supreme 
Court,  made  at  the  Broome  Special  Term  and  entered  in 
the  office  of  the  Clerk  of  Broome  County  on  the  15th 
day  of  August,  1917,  denying  his  motion  for  judgment  on 
the  pleadings  and  sustaining  the  defendant's  demurrer  to 
the  complaint. 

Hinman,  Howard  &  KaiteU  {Frank  L.  Wooster  and 
Archibald  Howard  of  counsel),  for  the  appellant. 

NeweU,  Rhodes  &  Swartwood  {Leon  C.  Rhodes  of  coun- 
sel), for  the  respondent. 

Cochrane,  J. : 

The  complaint  sets  forth  a  cause  of  action  against  the 
defendant  for  false  and  fraudulent  representations  in  the 
sale  to  the  plaintiff  by  the  defendant  of  150  shares  of  the 
capital  stock  of  a  corporation  organized  and  controlled 
by  the  defendant.  It  is  alleged  that  such  false  and  fraudu- 
lent representations  consisted  in  statements  that  the  cor- 
poration was  doing  a  good  business  and  that  it  practically 
had  no  debts  or  obligations,  which  representations  were 
false  and  known  by  the  defendant  to  be  false  and  were 
made  by  him  with  intent  to  deceive  and  defraud  the 
plaintiff;  that  plaintiff  paid  to  the  defendant  $10,000  for 
said  corporate  stock,  which  was  in  fact  worthless,  but 
would  have  been  worth  the  whole  amount  paid  therefor 
had  the  representation  of  the  defendant  been  true.  The 
conq>laint  then  alleges  that  at  the  time  of  the  sale  by  the 
defendant  to  the  plaintiff  of  said  corporate  stock,  the 

1  For  complaint  from  this  case,  see  post^  page  216. 
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defendant;  controlling  the  management  of  said  corpora- 
tion^  agreed  in  writing  with  the  plaintiff,  as  an  inducement 
to  him  to  pm'chase  the  stock,  that  he  should  be  engaged 
as  an  employw  of  said  corporation  and  paid  a  salary  for 
his  services,  and  that  in  case  his  said  employment  should 
be  terminated  and  his  salary  discontinued,  the  defendant 
would  repurchase  from  the  plaintiff  said  stock  and  pay  him 
therefor  the  sum  of  $10,000;  that  the  employment  of  the 
plaintiff  by  said  corporation  has  been  terminated  and  his 
salary  discontinued;  that  the  plaintiff  has  tendered  a 
transfer  of  said  stock  to  the  defendant  and  demanded 
from  him  the  simi  of  $10,000  pursuant  to  the  provisions 
of  said  written  agreement,  and  that  the  defendant  has 
refused  to  comply  with  said  demand.  The  plaintiff  de- 
mands judgment  in  the  complaint  for  the  stun  of  $10,000. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  a  cause  of  action  in  tort  and  a  cause  of  action  on  con- 
tract are  improperly  imited  therein.  By  the  order  ap- 
pealed from  this  demiurer  has  been  sustained. 

Section  484  of  the  Code  of  Civil  Procedure  permits  the 
plaintiff  to  \mite  in  the  same  complaint  two  or  more  causes 
of  action  (subd.  9)  "upon  claims  arising  out  of  the  same 
transaction,  or  transactions  connected  with  the  same 
subject  of  action,  and  not  included  within  one  of  the  fore- 
going subdivisions  of  this  section,"  provided  among  other 
things  that  they  are  consistent  with  each  other. 

It  is  not  disputed  that  a  cause  of  action  in  tort  and  a 
cause  of  action  on  contract  are  \mited  in  this  complaint 
nor  that  such  alleged  causes  of  action  arise  out  of  the  same 
transaction  or  are  connected  with  the  same  subject  of 
action.  But  it  is  contended  by  the  defendant  that  such 
causes  of  action  are  inconsistent  with  each  other. 

The  plaintiff  does  not  repudiate  in  his  complaint  the 
alleged  fraudulent  sale  of  stock  to  him.  On  the  contrary, 
he  affirms  the  sale  and  standing  on  the  contract  of  sale  and 
asserting  the  same,  seeks  to  recover  damages  because  of 
the  alleged  fraud.     In  addition  thereto  he  affirms  the 
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written  contract  made  at  the  time  of  the  alleged  fraud 
to  the  effect  that  the  defendant  would  buy  back  the  stock 
if  the  plaintiff  failed  to  receive  permanent  employment. 
Evidence  of  such  contract  might  properly  be  given  in 
proving  the  alleged  fraud  even  if  the  complaint  contained 
only  the  cause  of  action  because  of  such  fraud.  It  was  a 
part  of  the  alleged  fraudulent  transaction.  The  theories 
of  the  two  causes  of  action  are  not  inconsistent  nor  is  the 
evidence  in  support  of  either  inconsistent.  Proof  of  one 
does  not  destroy  the  other.  What  one  alleges  the  other 
does  not  deny.  The  assertion  of  one  does  not  negative  the 
other.  The  pleading  is  well  supported  by  authority. 
Bowen  v.  MandeviUe,  95  N.  Y.  237;  New  York  Land  Irrir 
provement  Co.  v.  Chapmarij  118  N.  Y.  288,  296;  Cross- 
man  V.  Universal  Rubber  Co.,  127  N.  Y.  34. 

The  defendant  relies  on  Edison  Electric  Illuminating 
Co.  V.  KaJbfleisch  Co.,  117  App.  Div.  842;  102  Supp.  1039; 
127  App.  Div.  298;  111  Supp.  462;  but  if  that  case  is  an 
authority  for  the  defendant,  it  is  in  conflict  with  the  cases 
above  cited  and  cannot,  therefore,  be  followed. 

It  may  be  that  plaintiff  could  not  recover  full  damages 
xmder  both  causes  of  action,  but  that  question  need  not  be 
considered  because  he  is  not  seeking  a  double  recovery. 
But  the  fact,  if  it  be  a  fact,  that  full  satisfaction  of  one 
cause  of  action  would  prevent  a  recovery  under  the  other 
cause  of  action  does  not  establish  that  the  causes  of  action 
are  inconsistent.  Bowen  v.  MandeviUe,  supra.  That 
merely  affects  the  question  of  damages. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motiion  granted,  with  ten  dollars 
costs,  but  with  leave  to  the  defendant  within  twenty  days 
to  serve  an  answer  on  pajrment  of  such  costs. 

All  concxured. 

Order  reversed,  with  ten  dollars  costs  and  disbm-se- 
ments,  and  motion  granted,  with  ten  dollars  costs,  with 
leave  to  defendant  within  twenty  days  to  serve  an  answer 
on  payment  of  such  costs. 
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Form  No.  18 

Complaint;  Joinder  of  Causes  of  Action  on  Contract  and  Tort; 

Arising  out  of  the  Same  Transaction  ^ 


Supreme  Court,  Broome  County. 

Frank  E.  Taft, 

Plaintiff, 
against 
Frank  A.  Bronson, 

Defendant. 

The  plaintiff  complains  of  the  defendant  and  allies 
the  following  facts  constituting  his  cause  of  action: 

I.  For  many  years  prior  to  the  15th  day  of  March, 
1916,  the  defendant  was  the  proprietor  of  a  business  of 
jobbing  and  selling  cigars  which  had  been  conducted  at 
the  City  of  Binghamton,  in  the  Coimty  of  Broome  and 
State  of  New  York. 

II.  On  or  about  said  15th  day  of  March,  1916,  the 
defendant  caused  a  corporation  known  as  The  Frank  A. 
Bronson  Company,  Inc.,  to  be  incorporated  under  the 
laws  of  the  State  of  New  York  and  sold,  assigned,  trans- 
ferred and  set  over  to  said  corporation  the  said  business 
and  the  good  will  thereof  and  all  the  property  which  was 
owned  by  the  defendant  and  which  had  been  acquired 
and  used  by  him  in  connection  with  said  business  and 
in  consideration  of  said  transfer  said  corporation  assumed 
and  agreed  to  pay  the  debts  which  had  been  incurred 
by  the  defendant  in  the  conduct  of  said  business  and  which 
were  then  owing,  and  also  caused  to  be  issued  and  delivered 
to  the  defendant  a  quantity  of  the  capital  stock  of  said 
corporation. 

III.  On  or  about  said  15th  day  of  March,  1916,  the 

*  From  Taft  v.  Bronson,  ante,  p.  212. 
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defendant  falsely  and  fraudulently  stated  and  represented 
to  the  pkdntiff  that  the  said  business  theretofore  con- 
ducted by  him  and  sold  to  said  corporation  was  a  good 
business  and  that  the  debts  and  obligations  owing  by  the 
defendant^  and  the  payment  of  which  was  assumed  by 
said  corporation,  were  practically  nothing. 

IV.  The  plaintiff  beheVed  said  representations  and 
relied  upon  the  same  and  was  thereby  induced  to  pur- 
chase,  and  did  purchase,  from  the  defendant  one  hundred' 
and  fifty  shares  of  the  capital  stock  of  said  corporation 
and  to  pay  the  defendant  therefor  the  sum  of  ten  thousand 
dollars. 

V.  The  said  representations  were  false  and  were  known 
by  the  defendant  when  made  to  be  false  and  were  made 
with  the  intent  to  deceive  and  defraud  the  plaintiff. 

VI.  The  plaintiff  alleges  upon  information  and  belief 
that  said  business  was  not  a  good  business  but  on  the 
contrary  was  an  insolvent  and  losing  business  and  that 
the  debts  incurred  by  the  defendant  in  the  conduct  of 
said  business  and  then  owing  by  him  were  of  a  substantial 
amount  and  exceeded  the  assets  employed  by  the  de- 
fendant in  the  conduct  of  said  business  and  that  by  the 
assumption  of  the  payment  of  said  debts  said  corporation 
became  at  its  inception  and  at  all  times  since  has  been 
insolvent,  all  of  which  was  well  known  to  the  defendant 
at  the  time  when  said  representations  were  made  to  the 
plaintiff  and  when  said  shares  of  stock  were  piurchased 
and  paid  for  by  the  plaintiff. 

VII.  Said  shares  of  stock,  so  purchased  by  the  plaintiff 
were  worthless  but  would  have  been  worth  the  whole 
amount  paid  for  them  by  the  plaintiff  to  the  defendant 
had  the  defendant's  said  representations  been  true. 

VIII.  As  an  inducement  to  the  plaintiff  to  become 
associated  with  the  defendant  in  said  corporation  and  to 
pay  the  said  simi  of  money  for  the  said  shares  of  stock 
issued  to  the  plantiff  the  defendant  at  or  about  the  time  of 
the  organization  of  said  corporation  and  of  the  issuance 
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of  said  shares  to  the  plamtiff  and  on  or  about  the  15th 
day  of  March,  1916,  being  the  owner  of  a  majority  of  the 
stock  of  said  corporation  and  controlling  the  management 
thereof,  agreed  to  and  with  the  plaintiff  that  the  plaintiff 
should  be  engaged  as  an  employee  of  said  corporation  and 
paid  a  salary  for  his  services  as  such  employee,  and  also 
duly  made  and  entered  into  an  agreement  in  writing  with 
the  plaintiff  whereby  the  defendant  covenanted  and  agreed 
to  and  with  the  plaintiff  that  in  case  the  employment  of 
the  plaintiff  by  said  corporation  should  be  terminated  by 
said  corporation  and  the  salary  of  the  plaintiff  as  such  em- 
ployee should  be  discontinued  by  said  corporation,  then 
and  in  that  event  the  defendant  would  repurchase  from 
the  plaintiff  all  of  the  said  shares  of  stock  issued  to  the 
plaintiff  and  pay  therefor  the  sum  of  ten  thousand  dollars. 

IX.  Prior  to  the  commencement  of  this  action  all  em- 
plojrment  of  the  defendant  by  said  corporation  was  term- 
inated by  said  corporation  and  the  salary  of  the  plaintiff 
as  such  employee  and  the  payment  thereof  was  discon- 
tinued by  said  corporation. 

X.  After  the  termination  of  the  plaintiff's  said  employ- 
ment and  the  discontinuance  of  his  said  salary  and  the 
payment  thereof  and  on  or  about  the  28th  day  of  May, 
1917,  the  plaintiff,  being  then  the  owner  of  all  of  the  said 
shares  of  stock  issued  to  him  as  hereinbefore  stated,  duly 
made  and  signed  a  transfer  thereof  to  the  defendant  and 
duly  tendered  said  transfer  and  said  shares  and  the  cer- 
tificates representing  the  same  to  the  defendant  and  at 
the  time  of  making  said  tender  duly  demanded  from  the 
defendant  that  he  purchase  said  shares  from  the  plaintiff 
pursuant  to  the  terms  and  provisions  of  said  written 
agreement  and  pay  the  plaintiff  therefor  the  siun  of  ten 
thousand  dollars.  The  defendant,  however,  refused  to  com- 
ply with  said  demand  and  has  at  all  times  since  omitted, 
refused  and  neglected  to  comply  therewith  or  to  purchase 
said  shares  or  to  pay  the  plaintiff  the  purchase  price  thereof 
named  in  his  said  written  agreement  with  the  plaintiff. 
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and  still  refuses  and  neglects  to  purchase  said  shares  or 

to  pay  the  plaintiff  the  piurchase  price  thereof.  \ 

XI.  By  reason  of  the  foregoing  facts  the  plaintiff  has 
suffered  damage  in  the  smn  of  ten  thousand  dollars, 
with  interest  thereon  from  the  15th  day  of  March,  1916. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  ten  thousand  dollars  with 
interest  thereon  from  the  15th  day  of  March,  1916,  be- 
sides the  costs  of  this  action. 

HiNMAN,  Howard  &  E1a.ttell, 
Attorneys  for  Plaintiff, 
Security  Mutual  Life  Bldg., 
Binghamton,  N.  Y. 
[Fen/Jccrfton,] 

Susie  V.  Hollender,  as  Administratrix,  etc.,  of  John  A. 
GooDENOUGH,  Appellant,  v.  Frederick  H.  Wallace, 
as  Administrator,  of  Christopher  D.  Wallace,  de- 
ceased Respondent 

(Supreme  Ct.,  App.  Div.  First  Dept.,  Dec.  7, 1917) 


on  the  merits;  failure  of  proof  of  witness;  privileged 
commanication;  Code  Civ.  Pro.,  §829;  new  trial;  motion  on 
the  minutes;  trial  at  Special  Term 

1.  In  an  action  to  establish  a  lost  will,  where  the  complaint  is 
dismissed  because  the  plaintiff  fails  to  prove  the  execution 
of  the  lost  will,  and  the  evidence  does  not  show  affirmatively 
that  such  a  will  was  never  made,  the  complaint  should  not 
be  dismissed  ''on  the  merits.'^ 

2.  A  legatee  under  an  allied  lost  will  is  incompetent,  under 
Code  Civ.  Pro.,  §  829,  to  give  evidence  as  to  the  contents 
of  the  will,  which  such  witness  declares  was  shown  to  her 
by  the  alleged  testator. 

3.  Where  a  case  is  tried  before  a  justice  without  a  jury,  at 
Special  Term,  there  is  no  provision  for  a  motion  for  a  new 
trial  on  the  minutes  and  an  appeal  from  an  order  denjdng 
such  a  motion  should  be  dismissed. 
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John  H.  HazelUm,  attorney  for  appellant. 
Gilbert  E.  Roe,  attorney  for  respondents. 

Appeal  from  Trial  Term,  New  York  Coimty. 

Action  by  Susie  V.  HoUender,  administratrix  c.  t.  a.  of 
John  A.  Goodenough,  deceased,  against  Frederick  H. 
Wallace,  administrator  of  Christopher  D.  Wallace,  de- 
ceased. From  a  judgment  dismissing  the  complaint  on 
the  merits,  plaintiff  appeals.    Modified. 

John  H.  Hazelton,  of  New  York  City,  for  appellant. 

Gilbert  E.  Roe,  of  New  York  City,  for  respondents. 

Scott,  J. : 

This  ip  an  action  to  establish  an  alleged  lost  or  de- 
stroyed will  of  one  Maria  G.  Wallace,  who  died  in  1905, 
a  resident  of  the  county  and  State  of  New  York.  Mrs. 
Wallace  left  her  surviving  husband,  Christopher  D. 
Wallace,  who  administered  her  estate  as  that  of  an  intes- 
tate. He  did  in  March,  1911,  and  the  defendant,  Freder- 
ick H4   Wallace,   was  appointed  administrator  of  his 

CSX/BXGm 

The  plaintiff  is  administratrix  c.  t.  a.  of  John  A.  Good- 
enough,  who  died  on  February  11,  1909,  and  who  was  the 
brother  of  the  aforesaid  Maria  G.  Wallace.  Goodenough 
left  a  will,  which  was  admitted  to  probate  in  Vermont, 
in  which  Carl  Hollender,  husband  of  plaintiff,  was  ap- 
pointed executor.  He  duly  qualified  as  such,  but  resigned 
in  1912,  and  plaintiff  was  appointed  administratrix  c.  t.  a. 
in  his  place.  This  action  was  begun  in  June,  1915,  ten 
years  after  the  death  of  Mrs.  Wallace,  four  years  after 
the  death  of  her  husband,  and  six  years  after  the  death 
of  John  A.  Goodenough.  What  the  plaintiff  alleged  and 
imdertook  to  prove  was  that  Mrs.  Wallace  before  her 
death  duly  executed  a  last  will  and  testament,  in  which 


HOLLBNDER  V.  WALLACE  221 

Opinion  of  the  Court 

she  gave  to  John  A.  Goodenough  a  substantial  legacy, 
as  well  as  the  residuum  of  her  estate,  that  this  will  was  in 
existence  unrevoked  at  her  death,  and  that  it  was  de- 
stroyed, after  her  death,  by  her  husband,  Christopher  D. 
Wallace,  or  by  his  procurement. 

It  would  serve  no  useful  purpose  to  review  the  evidence 
in  detail.  It  is  sufficient  upon  that  subject  to  say  that  we 
thoroughly  agree  with  the  learned  trial  justice  that  there 
was  no  sufficient  proof  of  the  due  execution  of  the  alleged 
will  or  of  ita  contents,  or  of  the  fact  that  such  will,  if  it 
ever  was  executed,  was  in  existence  at  the  time  of  Mrs. 
Wallace's  death,  or  that  it  was  destroyed,  either  before 
or  after  her  death,  by  her  husband,  or  by  any  one  else. 

The  conclusion  at  which  we  have  arrived  on  these 
I>oints  is  sufficient  to  affirm  the  judgment  in  so  far  as  it 
dismisses  the  complaint,  but  since  we  are  of  opinion  that 
it  was  erroneous  to  award  judgment  to  the  defendant 
''on  the  merits,"  and  feel  constrained  to  modify  the  judg- 
ment in  that  regard,  it  is  possible  that  a  new  action  may  be 
commenced  wherein  some  of  the  questions  discussed  upon 
the  appeal  may  again  arise,  and  one  of  those  we  propose 
to  consider. 

The  trial  justice  made  findings  of  fact,  in  which  he 
f oimd  affirmatively  that  no  last  will  and  testament  was 
executed  by  Mrs.  Wallace,  that  the  paper  alleged  to  be 
her  wiU  was  not  in  existence  when  she  died,  that  the  paper 
alleged  to  have  been  executed  by  her  was  not  fraudulently 
destroyed  during  her  lifetime,  and  that  if  any  such  paper 
was  executed  by  Mrs.  Wallace,  as  alleged,  it  was  destroyed 
by  her  animo  revocando  during  her  lifetime.  The  evi- 
dence did  not  warrant  these  affirmative  findings.  The 
most  that  can  be  said  of  it  is  that  it  was  insufficient  to 
establish  the  facts  alleged  by  the  plaintiff  and  necessary 
to  be  proven  by  her  in  order  to  entitle  her  to  the  relief  de- 
manded. The  findings  of  facts,  therefore,  will  be  reversed, 
and  the  final  judgment  modified,  by  striking  out  the  words 
''on  the  merits,"  leaving  it  to  stand  simply  as  a  judgment 
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of  dismissal,  which  requires  no  findings  of  fact  to  sus- 
tain it. 

That  the  evidence  is  insufficient  to  establish  the  due 
execution  of  a  will  by  Mrs,  Wallace  is  too  obvious  to 
require  demonstration.  That  the  evidence  on  this  pomt 
is  clearly  inadequate,  even  in  the  view  of  the  appellant, 
is  indicated  by  her  motion  for  a  new  trial,  in  order  that 
she  might  be  afforded  an  opportunity  to  reexamine  orally 
the  witnesses  whose  testimony  had  been  taken  by  deposi- 
tion. So,  also,  as  to  the  evidence  offered  to  show  that  the 
will,  if  ever  executed,  was  in  existence  up  to  the  date  of 
Mrs.  Wallace's  death.    It  was  altogether  inconclusive. 

By  the  terms  of  the  statute  (§  1865,  Code  of  Civil 
Procedure)  it  was  necessary  that  the  provisions  of  the 
alleged  will  should  be  clearly  and  distinctly  proved  by 
at  least  two  credible  witnesses  (there  being  no  copy  or 
draft  m  existence),  and  the  point  which  we  propose  to 
consider,  because  it  may  arise  again,  is  as  to  the  admissi- 
bility of  the  evidence  offered  by  the  plaintiff  to  show  the 
contents  of  the  alleged  will.  The  evidence  proposed  to  be 
given  on  this  point  was  that  of  the  plaintiff  and  her  hus- 
band, Carl  Hollender,  who,  as  it  was  stated,  were  prepared 
to  swear  that  Mrs.  Wallace  had  shown  the  alleged  will 
to  them,  and  that  they  had  read  it  and  knew  its  contents. 
In  fact,  only  the  plaintiff  was  actually  called  as  a  witness, 
and  her  testimony  was  not  permitted  to  be  given.  The 
objection  to  her  testimony,  and  that  which,  as  was  clearly 
indicated,  would  have  been  made  to  the  testimony  of  her 
husband,  if  offered,  was  that  their  evidence  would  neces- 
sarily involve  the  statement  of  a  personal  transaction 
with  Mrs.  Wallace,  a  deceased  person,  through  or  imder 
whom  they  claimed  an  interest  in  the  event.  Section  829, 
Code  of  Civil  Procedure. 

As  to  the  plaintiff,  her  pecuniary  interest  in  the  result, 
so  far  as  appeared,  was  limited  to  the  commission  she 
might  become  entitled  to  as  administratrix  c.  t.  a.  of  the 
Goodenough  will.    It  appears  to  be  doubtful  whether  this 
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was  such  an  interest  as  would  disqualify  her.  Rugg  v. 
Rngg,  21  Hun,  383;  Matter  of  Wilson,  103  N.  Y.  374;  8 
N.  E.  731;  Loder  v.  Whelpley,  111  N.  Y.  239;  18  N.  E. 
874.  As  to  Carl  Hollender,  the  other  witness  by  whom  it 
was  proposed  to  prove  the  contents  of  the  alleged  will, 
a  different  question  was  presented.  He  was  beneficiary 
named  in  the  will  of  Mr.  Goodenough.  Not  only  was 
he  given  a  legacy,  but  he  was  also  named  as  one  of  several 
residuary  legatees.  Presmnptively,  therefore,  he  would 
profit  to  some  extent  by  a  judgment  which  would  result 
in  enhancing  the  value  of  that  estate.  The  court,  there- 
fore, would  have  been  obliged  to  reject  his  evidence,  if  it 
had  been  offered,  and  without  him  the  plaintiff  could 
not  have  proven  the  contents  of  the  alleged  will. 

The  plaintiff  appeals  from  three  orders  denying  mo- 
tions made  by  her  after  the  decision  of  the  case.  One  is  for 
a  resettlement  of  the  decision.  The  motion  was  properly 
denied  as  made,  and  the  order  denying  it  is  affirmed, 
with  $10  costs.  The  second  is  for  a  new  trial  upon  the 
minutes.  There  is  no  provision  for  such  a  motion  in  a 
case  tried  before  a  justice  without  a  jury  at  special  term, 
and  this  motion  was  properly  denied.  The  appeal  from  the 
order  denying  it  is  dismissed,  with  $10  costs.  The  third 
order  appealed  from  is  an  order  denying  plaintiff's  mo- 
tion for  a  new  trial  upon  what  she  denominated  newly  dis- 
covered evidence.  This  motion  was  properly  denied,  and 
the  order  denying  it  is  affirmed,  with  $10  costs. 

The  final  judgment  will  be  modified,  as  ab-eady  indi- 
cated, by  striking  out  the  words  "on  the  merits,"  with 
costs  to  the  respondent;  the  findings  of  fact  being  reversed. 
Settle  order  on  notice.    All  concur. 

Clarke,  P.  J.,  Smith,  Page  and  Shearn,  JJ.,  concurred. 
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Edgar  C.  Messersmith,  Plaintiff,  v.  American  Fidelity 

Co.,  Defendant 

(Sup.  Ct.,  Erie  County,  Special  Teim,  Nov.  30, 1917) 

Liability  insurance;  violation  of  law  by  insured;  defense  where 
policy  does  not  specifically  refer  to  such  violation 

1.  Where  a  judgment  has  been  rendered  against  the  owner 
of  an  automobile  for  damages  caused  by  the  operation  of  the 
car  while  in  charge  of  a  person  under  eighteen  years  of  age 
without  the  presence  of  his  Ucensed  chauffeur  or  the  owner, 
in  the  car,  such  operation  of  the  car  being  in  violation  of 
law,  a  liability  insurance  company  may  defend  an  action  on 
its  policy  on  the  ground  that  the  car  was  being  operated  in 
violation  of  law  at  the  time  of  the  accident,  even  though  the 
policy  is  silent  as  to  such  a  condition. 

Motion  by  the  plaintiff  for  judgment  on  the  plead- 
ings. 

Denied. 

Rebadow,  Ladd  &  Brawn  and  Franklin  B.  Brown, 
attorneys  for  plaintiff. 

CharJea  Newton^  for  defendant. 

Taylor,  J.:  This  defendant,  being  an  insurance  corpo- 
ration, insured  this  plaintiff  against  loss  to  bim  on  ac- 
count of  injuries  inflicted  on  other  people  by  reason  of 
the  operation  of  an  automobile  owned  by  this  plaintiff. 
Later  a  woman  was  injured  on  the  streets  of  the  city 
of  Buffalo  by  being  run  against  by  said  automobile, 
which  was  under  the  control  of  another  than  this  plain- 
tiff. Such  injured  person  brought  an  action  and  recovered 
a  substantial  judgment  against  this  plaintiff  by  reason 
of  said  mishap.    This  plaintiff  paid  said  judgment,  and 
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then  brought  this  suit  to  compel  this  defendant  to  in- 
demnify him  in  the  amount  of  the  judgment. 

This  defendant  in  its  answer,  besides  making  appro- 
priate denials,  pleads  in  substance  as  an  affirmative 
defense  that  when  the  mishap  in  question  occurred  the 
automobile  was  operated  by  an  infant  under  18  years  of 
age,  not  only  to  the  knowledge  and  with  the  consent  of 
this  plaintiff,  but  pursuant  to  this  plaintiff's  instructions 
and  imder  his  orders,  and  that  such  operation  of  the 
automobile  resulting  in  said  mishap  was  a  crime  under 
the  laws  of  the  state  of  New  York,  of  the  commission  of 
which  both  the  driver  and  his  master,  this  plaintiff,  were 
guilty  as  principals.  The  plaintiff  contends  that  the 
poUcy  should  be  strictly  construed  against  the  defendant, 
which  prepared  it,  that  the  policy  contains  no  exception 
or  reservation  to  which  the  defendant  can  now  resort  for 
salvation,  and  that  no  implied  condition  which  will  pro- 
tect the  defendant  can  be  read  into  the  policy.  Of  course, 
on  this  motion,  the  answer  must  be  taken  as  true  and 
given  all  possible  force  and  effect. 

With  all  the  arguments  and  claims  of  both  parties,  the 
real  and  only  question  here  involved  is  this:  Does  the 
following  language  of  the  policy,  namely:  ''(The  defend- 
ant) agrees  to  indemnify  the  insiu^  against  loss  ...  by 
reason  of  the  .  .  •  use  ...  of  the  automobile" — ^fur- 
nish security  for  financial  loss  incurred  by  the  insured 
through  use  of  the  automobile  by  the  insured  directly, 
or  by  another  under  his  orders,  which  is  criminal  under 
the  statutes  of  this  State?  WhetherHhe  result  at  which 
I  am  arriving  be  deemed  to  be  derived  from  reading  into 
the  policy  a  condition  favorable  to  the  defendant,  or  by 
declining  to  insert  therein  language  relieving  the  defend- 
ant, I  care  not.  Whatever  might  be  held  as  to  accidents 
catised  while  an  automobile  driver  is  violating  a  city 
ordinance  regulating  speed,  for  example,  or  imder  one 
of  many  conceivable  sets  of  circumstances  differing  from 
those  here  involved,  it  is  inconceivable  to  me  that  this 
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plaintiff  can  be  indemnified  under  this  policy  if  on  the 
trial  it  be  proved;  as  it  is  pleaded  in  this  answer^  that  the 
mishap  in  question  was  caused  through  the  commission 
of  a  misdemeanor  by  the  driver  of  the  automobile,  and 
that  such  criminal  act  was  participated  in  by  the  plaintiff 
as  a  principal  because  he  authorized  and  commanded 
such  use  of  the  automobile  by  the  driver,  knowing  the 
driver  to  be  imder  the  age  of  18  years. 

I  appreciate  that  insurance  policies  are  in  general  to 
be  construed  strictly  against  the  companies  which  draft 
and  issue  them;  however,  this  rule  is  not  so  broad 
as  to  compel  a  construction  which  would  force  such 
companies  to  save  harmless  those  of  their  policy  holders 
who  suffer  financial  loss  on  account  of  their  having  com- 
mitted crimes.  And  this,  too,  even  though  the  policy 
does  not  except  criminal  acts;  for  such  an  exception,  in 
my  judgment,  even  though  express,  would  be  valueless, 
because  contrary  to  good  public  policy.  A  contrary 
holding  would  permit  such  an  insurance  policy  holder, 
not  only  to  take  advantage  of  his  own  wrong,  but  to 
profit  financially  from  his  own  criminal  act.  If  the  estate 
of  a  suicide  cannot  recover  \mder  a  life  insurance  policy 
which  is  silent  as  to  death  by  suicide  (and  this  is  now  the 
law  in  the  State  of  New  York — Shipman  v.  Pro.  Home 
Cirde,  174  N.  ¥•,  pages  406^10;  67  N.  E.  83;  63  L.  R. 
A.  347)  surely,  a  fortiori^  this  plaintiff  cannot  recover, 
if  this  defendant  proves  what  it  has  alleged  in  defense. 

I  think  that  the  answer  pleads  a  good  defense,  and 
therefore  that  this  Itnotion  cannot  prevail.  Ten  dollars 
motion  costs  to  the  defendant. 
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Louis  Nerenberg,  Respondent,  v.  George  D.  Keith, 

et  al.,  Appellants 

(Sup.  Ct.,  App.  Term,  First  Dept.,  Nov.  30, 1917) 

Constitational  law;  attachment;  substituted  service  of  process; 
Municipal  Court  Code;  affidavit  "  over  and  above  all  counter- 
claims'' 

1.  Section  48  of  the  Code  of  the  Municipal  Court  of  the  City 
of  New  York,  authorizing  service  of  process  on  a  defendant 
who  cannot  be  found  and  has  no  place  of  business  in  the 
State,  by  leaving  the  paper  with  the  defendant's  debtor 
whose  debt  has  been  attached,  is  unconstitutional,  as  it  does 
not  provide  due  process  of  law. 

2.  The  provisions  of  §  54  of  the  Code  of  the  Municipal  Court 
of  the  City  of  New  York  and  of  §  682  of  the  Code  of  Civil 
Procedure,  requiring  a  motion  to  vacate  an  attachment  to 
be  made  before  the  attached  property  has  been  applied  to 
the  payment  of  the  judgment  recovered  in  the  action,  does 
not  prevent  the  person  whose  property  has  been  taken  on 
proceedings  had  under  an  unconstitutional  statute  from 
making  a  motion  to  set  aside  the  attachment,  after  the  prop- 
erty has  been  thus  applied. 

3.  The  requirements  of  §  40  of  the  Municipal  Court  Code  and 
§  636  of  the  Code  of  Civil  Procedure  requiring  that  an  affi- 
davit for  an  attachment  to  show  that  the  plaintiff  is  entitled 
to  recover  a  sum  stated  over  and  above  all  counterclaims 
known  to  him,  is  not  satisfied  by  an  affidavit  which  states 
that  ''said  defendants  are  justly  indebted  unto  this  plaintiff 
in  the  sum  of  four  hundred  and  twenty  dollars  over  and 
above  all  payments,  set  offs,  or  counterclaims  which  the  de- 
fendants have  against  this  plaintiff,  as  near  as  they  are 
known  to  deponent." 

Appeal  by  the  defendant  from  an  order  of  the  Mimici- 
pal  Court  of  the  Borough  of  Manhattan,  First  District, 
denying  a  motion  to  set  aside  an  attachment. 

Reversed. 
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Jay  C.  Guggenheimer  and  Charles  H.  Meyer,  attome3rs 
for  appellants. 

Max  Silversteiny  attorney  for  respondent. 

Ordway,  J. 

The  plaintijff,  claiming  to  have  made  a  contract 
with  the  defendants  for  the  sale  to  them  of  a  quan- 
tity of  ''denims/'  commenced  an  action  against  the 
defendants  for  damages  for  failure  to  deliver  according 
to  contract,  by  obtaining  a  warrant  of  attachment  against 
the  defendants  as  nonresidents,  and  levying  upon  a 
certain  account  due  to  defendants  in  New  York  City. 
The  only  service  of  the  summons,  complaint,  and  other 
papers  was  by  delivery  thereof  to  the  debtor  of  the  de- 
fendants in  accordance  with  §  48  of  the  Municipal  Court 
Code,  which  is  as  follows: 

''Immediately  upon  making  the  inventory  the  marshal 
must  serve  the  summons,  if  it  has  not  yet  been  served, 
together  with  the  warrant  of  attachment  and  inventory, 
upon  the  defendant  by  delivering  to  him  personally  a 
copy  of  each,  if  he  can  with  reasonable  diligence  be  found 
within  the  city,  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  marshal,  at  the  last  placo 
of  residence  of  the  defendant  in  the  city,  with  a  person 
of  suitable  age  and  discretion,  or,  if  such  person  cannot 
be  found  there,  by  posting  them  on  the  outer  door,  and 
also  depositing  another  copy  of  each  in  the  postoffice, 
inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the 
defendant  at  his  residence;  or,  if  the  defendant  has  no 
place  of  residence  in  the  city,  by  delivering  them  to  the 
person  in  whose  possession  the  property  attached  is 
found.  If  personal  service  of  the  simmions  upon  the 
defendant  has  previously  been  made,  the  marshal  must 
serve  the  warrant  and  inventory  as  herein  provided." 

No  other  service  or  notice  appears  to  have  been  made 
or  given  to  the  defendants,  and,  they  not  appearing, 
plaintiff  entered  judgment  against  them  for  the  amount 
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demanded  in  the  complaint;  with  costs^  and  collected  the 
attached  account,  and  applied  it  in  satisfaction  of  the 
judgment.  Defendants,  learning  of  these  proceedings, 
four  days  after  the  entry  of  judgment,  made  a  motion  to 
vacate  the  warrant  of  attachment  and  the  judgment,  on 
the  ground  that  the  papers  on  which  the  attachment  was 
granted  were  insufficient,  and  that  the  judgment  was 
obtained  without  due  process  of  law,  in  that  there  was 
no  service  on,  or  notice  to,  the  defendants  in  any  form. 

The  attachment  was  granted  and  prop^y  attached 
June  29,  1917,  and  at  the  same  time  the  attachment 
papers  were  served  on  the  defendants'  debtor  only.  The 
recitals  in  the  findings  and  order  for  the  entry  of  judg- 
ment of  the  justice,  which  were  signed  July  16,  1917, 
show  that  an  inquest  was  taken  and  judgment  was  en- 
tered on  that  day.  On  July  17th  the  attached  property 
was  levied  on  by  the  marshal  imder  an  execution,  and  the 
attached  account  paid  by  the  defendants'  debtor  to  the 
noarshal,  who,  on  the  same  day,  returned  the  execution 
satisfied.  On  July  20,  1917,  defendants  served  notice  of 
motion  to  vacate  the  attachment  and  judgment.  The 
service  of  the  papers  on  the  defendants'  debtor  was  made 
under  the  last  clause  of  the  first  paragraph  of  section  48 
of  the  Municipal  Court  Code. "  The  certificate  of  service, 
found  at  page  10a  of  the  record,  shows  such  service,  and 
says  that  it  was  made  ''for  the  reason  that  said  defend- 
ants have  no  residence  and  cannot  be  found  in  said  city" 
(New  York).  .This  method  of  service  seems  to  be  within 
the  strict  letter  of  the  Municipal  Court  Code,  but  in  my 
opinion  that  section  is  unconstitutional,  in  so  far  as  it 
does  not  provide  for  notice  to  the  defendant,  but  permits 
judgment  to  be  entered  against  a  nonresident  upon  the 
mere  service  of  process  upon  a  person  in  whose  possession 
his  property  is  found,  as  it  does  not  comply  with  the 
"due  process"  clause  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  and  §  6  of  article  1 
of  the  Constitution  of  the  State  of  New  York.    In  Martin 
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V.  Central  Vermont  R.  R.  Co.,  50  Him,  347,  at  page  350; 
3  Supp.  82,  at  page  83,  the  court  said,  in  condemning  a 
similar  Vermont  statute: 

''It  seems  hardly  necessary  to  argue  that  a  judgment 
which  deprives  a  man  of  his  property  cannot  lawfully  be 
recovered  without  notice  to  him.  We  do  not  mean  that 
against  absent  debtors  the  law  may  not  authorize  an 
attachment  of  the  alleged  debtor's  property.  It  may 
thereby  acquire  jurisdiction  of  the  thing;  but  in  order  to 
make  that  jurisdiction  perfect  it  must  give  due  notice  to 
the  owner  before  it  attempts  to  divest  his  title.  The 
attachment  of  the  property  is  only  one  step;  another  and 
equally  important  step  is  the  notice  to  the  owner.  Cooley 
on  Constitutional  Limitations,  403;  Bvchanan  v.  Ruckety 
9  East,  192;  Fenton  v.  Cfarlick,  8  Johns.  194.  Such  is  the 
rule  in  proceedings  strictly  in  rem,  to  which  what  is 
known  as  foreign  attachment  is  analogous.  Now,  while 
it  is  true  that  this  notice  to  the  owner  need  not  be  per- 
sonal, as  he  is  out  of  the  State,  yet  it  must  be,  as  said  in 
the  quotation  above,  'adapted  to  the  nature  of  the  case.' 
If  it  be  said  that  it  rests  with  the  Legislature  of  the  State 
in  which  the  attachment  is  issued  to  declare  what  shall 
be  a  sufficient  notice,  the  answer  is  that  that  may  be  so, 
provided  there  is  a  reasonable  and  bona  fide  provision 
for  giving  notice.  But  certainly  a  Legislature  cannot 
enact  that  no  notice  need  be  given,  or  make  that  a  notice 
which  is  no  notice  at  all.  To  do  that  would  be  a  fraud 
on  the  Constitution.  Now,  in  the  present  case,  there 
was  no  notice  whatever  to  Martin  and  no  attempt  to 
give  him  notice.  Process  was  issued  and  served  on  the 
railroad  company,  his  debtor,  and  on  no  one  else.  To 
serve  a  notice  on  a  man's  debtor  is  no  notice  to  the-man 
of  a  claim  against  him.  The  debtor  is  in  no  sense  his 
agent.  And,  if  there  were  a  statute  of  Vermont  declaring 
it  to  be  unnecessary  to  give  any  notice  to  the  alleged 
debtor  whose  property  is  to  be  tak^  such  a  statute 
could  not  be  valid  against  this  constitutional  provision* 
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A  State  cannot  make  that  duel  process  of  law  which  is  not 
such.  If  a  state  can  declare  that  service  on  a  man's 
debtor  is  due  process  of  law  under  which  his  property  can 
be  taken  away^  then  it  can  dispense  with  any  service  of 
any  kind  whatever.  The  constitutional  amendment 
aims^  among  other  things,  to  guard  all  the  citizens  of  all 
the  States  from  any  such  injustice." 

In  People  ex  rel.  Simpson  Co.  v.  Kempnerj  154  App. 
Div.  674,  677;  139  Supp.  440,  442,  the  court  said: 

''So  carefully  have  the  courts  guarded  this  constitu- 
tional and  sacred  rigiht  of  the  citizen  that  statutes  omit- 
ting this  required  essential  have  uniformly  been  con- 
demned, even  where  it  appeared,  as  it  does  in  this  case, 
that  the  party  proceeded  against  was  permitted,  through 
the  courtesy  of  the  court,  to  have,  and  did  have,  notice 
of  the  proceeding  and  opportunity  to  be  heard.  It  is  not 
enough  that  a  person  may  by  chance  have  notice,  or  that 
he  may  as  a  matter  of  favor  or  courtesy  have  a  hearing; 
the  law  itself,  to  be  constitutional,  must  require  notice 
and  give  a  right  to  a  hearing.  It  matters  not,  upon  the 
question  of  the  constitutionality  of  such  law,  that  the 
questions  involved  have  been  fairly  decided.  The  essen- 
tial validity  of  the  law  is  to  be  tested,  not  by  what  has 
been  done  under  it,  but  by  what  may  by  its  authority  be 
done.  StmH  v.  Palmer ,  74  N.  Y.  183,  188  (30  Am.  Rep. 
289);  Oilman  v.  Tucker,  128  N.  Y.  190,  200  (28  N.  E. 
1040,  13  L.  R.  A.  304,  26  Am.  St.  Rep.  464);  Coxe  v. 
State,  144  N.  Y.  396,  408  (39  N.  E.  400);  Colon  v.  lAsk, 
163  N-  Y.  188,  194  (47  N.  E.  262,  60  Am.  St.  Rep.  601)." 

See,  also,  Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  Ed. 
914;  BoUer  v.  HoUy,  176  U.  S.  398,  409,  20  Supp.  Ct.  410, 
414  (44  L.  Ed.  520). 

In  the  RoUer  Case,  the  court  said: 

''That  a  man  is  entitled  to  some  notice  before  he  can 
be  deprived  of  his  liberty  or  property  is  an  axiom  of  law 
to  which  no  citation  of  authority  would  give  additional 
weight." 
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Undoubtedly  personal  service  on  a  nonresident  defend- 
ant is  not  essential,  and  constructive  notice  is  sufficient, 
if  '4t  is  reasonably  probable  that  the  party  proceeded 
i^ainst  will  be  apprised  of  what  is  going  on  against  him, 
and  an  opportunity  is  afforded  him  to  defend."  Happy 
V.  Mosher,  48  N.  Y.  313,  317.  But  in  my  opinion  service 
on  a  resident  debtor  of  a  nonresident  defendant  is  not 
sufficient.  Martin  v.  Central  Vermont  R.  R.  Co.,  supra; 
King  Tonopah  Mining  Co.  v.  Lynch  (D.  C.)  232  Fed. 
485,  498.  In  the  latter  case  the  court  held  that  a  statute 
•permitting  service  of  process  upon  a  foreign  corporation 
by  delivering  it  to  the  secretary  of  state  was  not  ''due 
process,"  and  said: 

"The  statute  provides  a  form  of  service  by  which  it  is 
quite  possible  for  a  plaintiff,  who  is  familiar  with  the 
business  and  affairs  of  the  defendant,  and  consequently 
knows  where  the  defendant  may  be  served  personally  or 
by  mail,  to  obtain  a  judgment  without  defendant's 
knowledge.  If  the  statute  were  not  so  designed,  if  it  were 
not  the  purpose  to  subtract  something  from  the  full 
measure  of  constitutional  due  process,  why  was  not  the 
secretary  of  state  required  to  make  some  attempt  to 
give  notice,  particularly  when  the  plaintiff  is  fully  in- 
formed as  to  defendant's  residence  and  whereabouts?" 

In  the  case  at  bar  plaintiff  knew  defendant's  home 
address,  and  also  knew  the  address  of  defendants'  repre- 
sentative in  New  York  City;  but,  so  far  as  the  record 
shows,  both  he  and  their  debtor  carefully  refrained  from 
giving  them  any  notice  of  the  attachment.  Plaintiff  had 
obtained  a  judgment  against  defendants,  and  the  satis- 
faction of  that  judgment,  without  their  knowledge,  and 
evidently  with  the  intention  of  keeping  them  in  ignorance 
of  it  until  he  had  secured  their  money.  This  shows  clearly 
the  dangerous  possibilities  of  the  statute. 

The  respondent  argues  that  the  defendants  are  pro- 
tected by  the  provisions  of  §§  55  and  135  of  the  Municipal 
Court  Code,  but  it  is  clear  that  they  do  not  meet  the 
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point.  They  merely  provide  that  where  there  has  been 
an  attachment;  and  the  defendant  is  not  served  person- 
ally and  does  not  appear,  the  plaintiff  cannot  obtain  a 
judgment  in  personaniy  but  only  a  judgment  quasi  in 
rem  against  the  attached  property,  and  that,  if  he  desires 
a  judgment  in  personam,  the  judgment  which  he  has 
already  obtained  in  the  attachment  suit  will  be  merelj'- 
presumptive  evidence  of  the  validity  of  his  claim  in  the 
second  action  which  he  brings  to  obtain  a  personal  judg- 
ment. However,  the  judgment  which  he  has  already 
obtained  in  the  attachment  suit  is  absolutely  conclusive 
against  the  attached  property.  There  is  nothing  in  the 
Mxmicipal  Court  Code  which  provides  otherwise.  Sec- 
tion 55  provides  a  rule  of  evidence  in  a  suit  subsequently 
brought,  but  has  no  effect  whatsoever  on  the  conclusive- 
ness of  the  judgment  in  the  attachment  suit  against  the 
property  actually  attached. 

The  judgment  should  therefore  have  been  vacated, 
and,  as  it  is  and  always  has  been  null  and  void,  there  is 
no  force  in  respondent's  point  that  the  defendant  cannot 
move  to  vacate  the  attachment,  because  §  54  of  the 
Mimicipal  Court  Code  and  §  682  of  the  Code  of  Civil 
Procedure  only  permit  applications  to  vacate  attach- 
ments before  the  actual  application  of  the  attached  prop- 
erty or  the  proceeds  thereof  to  the  payment  of  the  judg- 
ment recovered  int  he  action.  It  would  be  absurd  to 
hold  that  the  judgment  is  void  because  entered  without 
due  process  of  law,  and  yet  that  defendant  is  prevented, 
by  the  entry  of  that  judgment  and  the  unlawful  applica- 
tion of  his  property  to  the  payment  thereof,  from  moving 
to  vacate  the  attachment  promptly  upon  his  discovery 
of  its  existence.  The  provision  that  the  motion  to  vacate 
the  attachment  and  warrant  must  be  made  before  the 
application  of  the  proceeds  presupposes  a  valid  notice  to 
the  defendant  of  the  pendency  of  the  proceedings.  If 
interpreted  as  the  respondent  in  the  instant  case  would 
have  us  apply  it,  its  infirmity  as  imconstitutional  is  quite 
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as  clear  as  that  of  the  provision  for  the  service  of  the 
summons. 

The  warrant  of  attachment  was  improperly  granted, 
and  should  be  vacated,  because  the  papers  on  which  it 
was  granted  fail  to  show  facts  supporting  the  all^ation 
of  the  complaint  that  plaintiff  was  ready  to  receive  and 
pay  for  the  goods.  His  allegation  of  that  ultimate  fact 
in  his  complaint  is  probably  sufficient,  so  far  as  the  com- 
plaint is  concerned;  but  it  was  necessary  that  his  affida- 
vits should  contain  evidence  from  which  the  court  can 
determine  that  that  ultimate  fact  can  be  substantiated. 
MaJcepeace  v.  DilUown  Smokeless  Coal  Co.y  167  N.  Y. 
Supp.  83.  In  addition  to  this,  the  plaintiff's  affidavit 
states  that  '^said  defendants  are  justly  indebted  unto  this 
plaintiff  in  the  sum  of  $420  over  and  above  all  payments, 
set-offs,  or  counterclaims  which  the  defendants  have 
against  this  plaintiff,  as  near  as  they  are  known  to  de- 
ponent," which  is  an  insufficient  compliance  with  §  40  of 
the  Mimicipal  Court  Code  and  §  636  of  the  Code  of  Civil 
Procedure.  It  is  hard  to  say  just  what  plaintiff  means 
by  the  words  "as  near  as  they  are  known  to  deponent," 
but  it  is  clear  that  he  is,  to  say  the  least,  somewhat  un- 
certain about  a  matter  as  to  which  the  Code  requires 
him  to  be  positive. 

Order  reversed,  with  $10  costs,  and  judgment  and 
warrant  of  attachment  vacated  and  set  aside,  with  $10 
costs,  with  leave  to  the  plaintiff  to  appeal  to  the  Appel- 
late Division,  First  Department.    All  concur. 

BuuR  and  Philbin,  JJ.,  concurred. 
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Anna  R.  St.  John,  an  Infant,  by  Wilbebt  J.  St.  John, 
Her  Guardian  ad  litem,  Respondent,  v.  Allen  S. 
Olaisted,  Appellant 

(223  N.  Y.  Memo.;  aff'g  without  opinion  175  App.  Div.  964,  no 

oinnion) 

Nei^ence;  leaving  sample  package  of  ^'Foofs  Base"  where 
same  was  obtained  and  eaten  by  child;  violation  of  Penal  Law, 
§  1747  1 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  24,  1916,  aflirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict.    The  complaint 


^  A  novel  and  interesting  question  was  raised  in  this  case  in  relation 
to  the  liability  of  the  manufacturer  of  a  proprietazy  article  known  as 
''Foot's  Ease/'  for  distributing  such  an  article  and  leaving  the  same. 
vdiere  it  might  be  secured  and  possibly  eaten  by  children  in  violation 
of  §  1747  of  the  Penal  Law.  No  opinion  has  been  written  m  the  case 
except  the  opinion  of  Mr.  Justice  Crouch  at  Trial  Term,  in  d«:i3ring  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  which  will  be  found 
at  page  244.  In  the  Appellate  Division  the  judgment  was  affirmed  by 
a  divided  court,  three  of  the  justices  being  for  affirmance  and  two  for 
reversal.  In  the  order  of  reversal,  the  dissenting  justices  put  their 
dissent  on  the  ground  that  the  package  was  left  by  an  independent 
contractor  for  whose  acts  the  defendant  was  not  liable.  Of  course, 
however,  this  was  not  the  decision  of  the  majority  of  the  court.  The 
ground  for  the  suggestion  that  the  material  was  distributed  by  an 
independent  contractor  was  found  in  a  stipulation  as  to  certain  facts, 
whidi  was  offered  in  evidence,  this  stipulation  reading  as  follows: 

"In  August,  1915,  one  of  the  employes  of  Allen  S.  Olmsted,  the 
defendant  above  named,  accepted  an  offer  from  John  E.  Theis,  of 
Syracuse,  N.  Y.,  doing  business  under  the  firm  name  of  Theis  Brothers, 
to  distribute  samples  of  Allen's  Foot-Ease  under  the  sole  supervision 
of  Th&B  Brothers,  at  the  State  Fair  to  be  held  in  said  city  in  Septem- 
ber, 1915,  charging  for  such  services  a  certain  rate  per  thousand  sam- 
ples, and  from  house  to  house  in  the  residence  district  of  said  city  at  a 
oertain  rate  per  tiiiousand  samples  more  than  twice  as  great,  and  such 
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alleged  that  while  the  plaintiff,  an  infant  two  years  of 
age,  was  on  the  porch  of  her  father's  home,  the  defendant 
'' through  his  officers,  agents  and  servants"  caused  a 
free  sample  of  "Allen's  Foot-Ease"  to  be  left  there  in 
such  a  manner  that  she  became  possessed  of  it,  and  took 
a  portion  of  its  contents  into  her  mouth,  and  was  thereby 
poisoned  and  injured;  that  said  act  "was  negligent  and 
careless  and  in  violation  of  the  statute  in  such  case  made 
and  provided."  The  defendant  made  practically  a 
general  denial  and  alleged,  among  other  things,  that  if 
any  such  sample  was  distributed  as  alleged,  it  was  done 
by  an  independent  contractor. 

Edward  P.  White,  for  appellant. 

Frank  E.  Young,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,   Ch.  J.,   Chase,  Collin,  Cudde- 
BACK,  HooAN,  McLaughlin  and  Crane,  JJ. 


agreement  was  accordingly  made  by  and  between  said  Theis  and  Olm- 
sted.' 

Section  1747  of  the  Penal  Law  which  was  the  basis  of  the  action 
reads  as  follows: 

§  1747.  Cardeas  distribiUion  of  medicines,  drugs  and  chemicals. — 
Any  person,  firm,  or  corporation,  who  distributes,  or  causes  to  be  dis- 
tributed, any  free  or  trial  samples  of  any  medicine,  drug,  chemical  or 
chemical  compound,  by  leaving  the  same  exposed  upon  the  ground, 
sidewalk,  porch,  doorway,  letter-boxes,  or  in  any  other  manner,  that 
children  may  become  possessed  of  the  same,  shall  be  guilty  of  a  mis- 
demeanor punishable  by  a  fine  not  exceeding  twenty-five  dollars  for 
each  offense,  but  this  section  shall  not  apply  to  the  direct  delivery  of 
any  such  article  to  an  adult. 

See  Complaint  from  this  case,  post,  page  237,  and  chai^  of  trial 
judge,  post,  page  239. 
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Fonn  No.  14 

Complaint;  Negligence;  Penal  Law,  §  1747;  Leaving  Sample 
Package  of  Proprietoiy  Preparation  Where  it  Could  be  Obtained 
and  Eaten  by  Children  ^ 

Supreme  Court,  Onondaga  County. 

Anna  Rhea  St.  John,  an  infant, 
by  Wilbert  J.  St.  John,  her 
Guardian  ad  litem, 

Plaintiff, 
against 
Allen  S.  Olmsted, 

Defendant. 

The  plaintiff  herein,  for  a  cause  of  action  against  the 
above  named  defendant,  alleges  and  shows  to  the  court, 
upon  information  and  belief: 

That  the  above  named  plaintiff,  Anna  Rhea  St.  John, 
is  an  infant  of  the  age  of  two  years,  and  is  the  daughter 
of  the  above-named  Wilbert  J.  St.  John,  and  resides  with 
him  at  the  City  of  Syracuse,  Onondaga  Coxmty,  New  York. 

That  heretofore  and  on  or  about  the  11th  day  of  De- 
cember, 1915,  by  an  order  duly  made  by  the  Hon.  William 
G.  Cady,  Coxmty  Judge  of  Onondaga  Coxmty,  the  above- 
named  Wilbert  J.  St.  John,  was  dxily  appointed  the 
guardian  ad  litem  of  the  said  infant,  Anna  Rhea  St.  John, 
for  the  purpose  of  bringing  this  action. 

That  heretofore  and  on  or  about  the  11th  day  of  Sep- 
tember, 1915,  while  the  said  infant,  Anna  Rhea  St.  John, 
was  upon  the  porch  or  piazza  of  the  home  at  the  City  of 
Syracxise,  New  York,  owned  and  occupied  by  the  above 
named  Wilbert  J.  St.  John,  father  of  said  infant,  the 
defendant,  through  his  officers,  agents  and  servants,  dis- 
tributed and  caused  to  be  distributed,  a  free  or  trial 

1  From  SL  John  v.  Olmsted.    See  ante,  page  235. 
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sample  of  a  medicine,  drug,  chemical,  or  chemical  com- 
poimd,  known  as  "Allen's  Foot-Ease,"  by  leaving  the 
same  exposed  upon  the  porch  or  piazza  in  such  a  manner 
that  the  said  child,  Anna  Rhea  St.  John,  became  pos- 
sessed of  the  same;  that  said  child  thereupon  took  a  por- 
tion of  said  drug,  medicme,  chemical  or  chemical  com- 
pound, into  the  mouth,  and  was  thereby  poisoned  and 
injured  and  was  caused  to  suffer  great  and  severe  pain 
and  injury,  and  still  continues  to  suffer  great  and  severe 
pain  and  injury  therefrom;  and  will,  as  the  plaintiff  herein 
is  informed  and  verily  believes,  continue  to  suffer  there- 
from as  long  as  she  shall  live. 

That  the  mouth  of  said  infant  became  inflamed  and 
blistered  and  was  caused  to  bleed;  that  the  throat  and 
stomach  of  said  infant  were  severely  injured  and  continue 
so  to  be  severely  injured  and  poisoned;  that  the  glands 
in  the  neck  and  other  parts  of  the  body  of  said  infant 
were  caused  to  swell  and  still  continue  to  be  badly  swollen 
and  injured,  and  that  said  infant  suffered  a  severe  shock 
to  her  nervous  system  and  still  continues  to  suffer  such 
shock  and  injiuy  to  her  nervous  system;  that  the  said 
act  of  the  defendant  herein,  in  distributing  or  causing  to 
be  distributed  said  free  or  trial  samples,  of  medicine,  drug, 
chemical,  or  chemical  compoimd,  as  aforesaid,  was 
negligent  and  careless  and  in  violation  of  the  statute  in 
such  case  made  and  provided,  and  that  by  reason  thereof, 
the  said  infant  plaintiff  was  caused  to  suffer  great  damage 
and  injiuy  in  at  least  the  siun  of  five  thousand  ($5,000) 
dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  thousand  ($5,000),  dollars 
besides  the  costs  of  this  action. 

Frank  E.  Young, 
Attorney  for  Plaintiff, 
1009  Onondaga  Co.  Savings  Bank  Bldg., 

Syracuse,  N.  Y. 

[Venfication.] 
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Crouch,  J. : 

Gentlemen  of  the  Jury:  This  action  is  brought  by 
Anna  Rhea  St.  John,  an  infant,  by  Wilbert  J.  St.  John, 
her  guardian.  There  is  a  provision  of  law  that  an  infant, 
that  is,  a  person  xmder  the  age  of  twenty-one  years,  must 
sue  by  a  guardian  appointed  by  the  court,  and  the  father 
in  this  case  was  appointed  by  the  court  to  act  as  guardian 
for  the  purposes  of  this  action,  and  accordingly  brought 
the  action  in  that  form. 

The  plaintiff  claims  that  on  the  11th  of  September, 
1915,  the  defendant,  who  is  a  manufacturer  of  a  pat^ted 
preparation  known  as  Allen's  Foot-Ease,  acting  through 
a  man  in  this  city  by  the  name  of  Theis,  with  whom  the 
def aidant  had  a  contract,  distributed  through  the  portion 
of  the  city  where  the  St.  John  family  lived,  certain  sample 
packages  of  this  powder,  and  further,  that  Theis  or  one 
of  his  men,  left  some  of  these  small  packages  on  the  porch 
or  in  the  doorway  of  the  St.  John  residence,  in  such  a 
manner  that  the  children  became  possessed  of  it;  that 
the  little  girl,  the  plaintiff  in  this  action,  who  was  then 
tmder  two  years  of  age,  took  some  of  this  powder  into 
her  mouth  and  perhaps  swallowed  it,  and  that  in  con- 
sequence thereof  she  suffered  the  illness  and  injuries 
which  have  been  described  to  you  by  the  witnesses  on 
the  stand;  and  she  asks  compensation  at  your  hands  in 
the  shape  of  money  damages  for  the  injuries  so  sustained 
by  her. 

The  defendant  on  his  part  says  so  far  as  the  facts  are 
concerned  that  Theis,  the  distributor,  was  not  in  that 
part  of  the  town  on  that  day,  and  that  therefore  he  did 
not  and  could  not  have  left  these  packages  on  the  porch 
or  in  the  doorway  as  claimed  by  the  plaintiff  on  that 
day.    In  other  words,  he  denies  the  allegation.    More- 


1  From  8t  John  v.  OhnaHei.   See  cmJbe,  page  235. 
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over,  he  says  that  the  injuries  could  not  have  resulted 
from  the  powder,  because  the  powder  from  its  component 
parts  was  incapable  of  producing  the  s3rmptoms  which 
have  been  testified  to  here  by  the  plaintiff's  witnesses. 

Now  bearing  in  mind  the  contentions  of  the  parties  as 
I  have  briefly  stated  them  to  you,  the  court  charges  you 
that  the  defendant  had  a  lawful  right  to  distribute  sample 
packages  of  his  powder,  but  xmder  a  statute  of  this  State 
which  is  included  in  what  is  known  as  the  Penal  Law, 
he  was  burdened  with  the  duty  to  refrain  from  leaving 
them  exposed  upon  the  porch  or  in  a  doorway  or  in  any 
manner  so  that  children  might  become  possessed  of  them. 
If  the  defendant  neglected  to  perform  that  duty  and 
injiuy  resulted  to  the  plaintiff  from  such  neglect,  then 
the  defendant  may  be  held  liable  to  the  little  girl,  if  she 
was  so  injiu-ed  directly  as  the  result  of  taking  the  powders. 
The  fact  that  the  defendant  entered  into  a  contract  with 
Theis  to  make  the  distribution  does  not  affect  the  ques- 
tion of  the  defendant's  liabiUty.  The  defendant  might 
have  distributed  the  packages  with  his  own  hands,  or 
he  might  have  hired  men  to  distribute  those  package 
and  directed  and  paid  them  himself,  or  he  might  (as  he 
did  in  this  case)  have  contracted  with  another  man  to 
make  that  distribution  for  him;  but  all  the  time  and  by 
whatever  means  he  took,  he  was  still  subject  to  the  duty 
imposed  by  law,  to  see  to  it  that  those  packages  were 
not  left  so  on  the  porch  or  in  the  doorway  or  in  any  other 
manner  that  they  might  come  into  the  possession  of 
children. 

So  the  first  question  that  you  gentlemen  have  to  con- 
sider is  this:  Did  the  defendant  fail  to  perform  his  duty 
in  this  respect?  In  other  words,  did  Theis  or  one  of  his 
men  on  the  11th  of  September,  1915,  leave  sample  pack- 
ages of  this  powder  on  the  porch  or  doorway  of  the  St. 
John  residence,  and  did  the  plaintiff  in  this  case  get  hold 
of  one  of  those  packages? 

If  you  answer  that  question  no,  if  you  find  that  the 


St.  John  v.  Olmsted  241 

Charge  to  the  Jury 

plaintiff  here  has  failed  to  prove  by  a  fair  preponderance 
of  the  evidence  that  such  were  the  facts,  then  the  law- 
suit ends  at  this  point  and  your  verdict  will  be  for  the 
defendant.  Now  by  a  fair  preponderance  of  the  evidence, 
as  I  have  had  occasion  in  some  former  cases  to  explain 
to  at  least  some  of  you  gentlemen,  is  not  meant  that  the 
plaintiff  must  prove  her  case  beyond  all  doubt,  or  even 
beyond  all  reasonable  doubt.  It  simply  means  that  the 
plaintiff  must  have  produced  more  testimony  which  you 
believe  to  be  true  as  stating  the  actual  facts  than  the 
defendant  has  produced.  If  you  find  in  weighing  the 
evidence  that  this  is  so,  then  the  plaintiff  has  proved  her 
cause  by  a  fair  prepondemace  of  evidence. 

If  when  you  come  to  consider  that  first  question  you 
find  that  the  facts  were  that  Theis  or  some  of  his  men 
did  leave  those  packages  on  the  porch  or  in  the  doorway 
of  the  St.  John  residence  on  that  day,  and  that  the  plaintiff 
here  got  hold  of  some  of  the  powder  and  took  it  into  her 
mouth,  then  you  will  proceed  to  the  next  question,  which 
is,  did  the  Uttle  girl  suffer  injury  thereby? 

This  question,  of  course,  involves  a  careful  considera- 
tion of  ihe  testimony  relating  to  the  composition  of  the 
powder,  the  effects  of  the  component  parts  of  that  powder, 
the  symptoms  which  the  Uttle  girl  showed  on  that  day 
and  the  following  days,  and  to  the  medical  testimony 
offered  on  behalf  of  the  defendant  tending  to  show  that 
the  symptoms  testified  to  might  be  produced  by  infection. 
If  you  find  in  considering  the  second  question  that  the 
injury,  the  illness,  the  sickness  of  the  little  girl  resulted 
from  the  fact  that  she  took  these  powders  into  her  mouth 
and  not  from  some  other  cause,  as  well  as  that  Theis  or 
some  of  his  men  did  leave  these  powders  on  the  porch, 
then  you  may  find  a  verdict  in  favor  of  the  plaintiff.  You 
will  then  come  to  the  question  of  damages,  and  upon 
that  subject  the  court  charges  you  that  the  rule  of  dam- 
ages in  a  case  like  this,  is  such  a  simi  as  will  fairly  com- 
pensate the  plaintiff  for  the  pain  and  suffering  which 
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she  has  endured  and  which  she  will  endure  hereafter, 
if  there  be  any  evidence  showing  that  the  injuries  are 
to  continue. 

You  may  take  the  case,  bear  those  three  points  in 
mind,  and  say  by  your  verdict  what  the  truth  is. 

Mr.  White:  If  your  Honor  please,  may  I  ask  the  court 
to  direct  the  jury  that  they  are  not  to  draw  any  inference 
from  the  act  of  the  defendant's  counsel  in  taking  a  por- 
tion of  the  powder  in  his  mouth  in  their  presence;  that 
they  are  to  consider  the  evidence  irrespective  and  re- 
gardless of  that  act. 

The  Court:  I  think  I  shall  not  do  that  upon  your  re- 
quest. I  will  let  the  n^iatter  stand  where  you  have  placed 
it. 

Mr.  White:  I  will  take  an  exception  to  that.  I  will 
ask  the  court  that  Exhibit  5  may  go  to  the  jury  for  ex- 
amination by  the  jury. 

The  Court:  What  is  Exhibit  5? 

Mr.  White:  The  small  package  containing  powder. 

The  Court:  The  jury  may  have  any  exhibit  that  they 
desire  to  have. 

Mr.  White:  The  defendant  excepts  to  that  portion 
of  the  charge  in  which  it  was  said  in  substance  that  the 
defendant  was  burdened  with  the  duty  of  seeing  that  the 
samples  were  not  delivered  upon  the  porch  contrary  to 
the  method  prescribed  by  the  statute.  I  didn't  get  the 
exact  language,  but  I  think  I  make  it  plain.  We  except 
to  the  charge  that  the  defendant  was  burdened  with  the 
duty  which  the  court  indicated.  Farther,  to  that  portion 
of  the  charge  in  which  the  court  said  that  if  defendant 
neglected  to  perform  that  duty,  defendant  may  be  hdd 
Uable  for  that  neglect. 

Farther,  to  that  portion  of  the  charge  in  which  the 
court  said  that  the  fact  that  the  defendant  entered  into  a 
contract  with  Theis  made  no  difference,  was  immaterial, 
I  except;  and  also  to  that  portion  of  the  charge  in  which 
the  court  said  that  the  duty  imposed  by  law  not  to  leave 
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packages  in  the  manner  described  in  the  statute  was  ob- 
ligatory upon  the  defendant;  and  to  that  portion  of  the 
charge  in  which  the  court  stated  that  the  question  for 
the  jury  to  consider  was,  did  Tlieis  of  his  own  motion 
leave  a  package  on  the  veranda  in  the  manner  described 
or  did  he  not;  and  to  that  part  of  the  charge  in  which  the 
court  said  in  substance  that  if  they  say  yes  to  that  ques- 
tion^ that  Theis  did  leave  the  package  and  the  plaintiff 
got  it  in  her  mouth,  "you  will  proceed  to  the  next  ques- 
tion, as  to  the  extent  of  the  injury."  Substantially  that — 
whatever  the  language  of  the  coiui;  in  fact  was  as  re- 
corded. 

Also  to  that  portion  of  the  charge  in  which  the  court 
stated  what  the  second  question  was:  "If  you  find  that 
the  illness  resulted  from"  certain  things,  then  they  should 
proceed  to  the  question  of  damages,  or  substantially  that. 

I  ask  the  court  to  charge  the  jury  (substantially  as 
already  charged)  that  damages  for  pain  and  suffering 
to  the  child  itself  are  all  the  elements  which  they  can  take 
into  consideration;  that  they  cannot  take  into  con- 
sideration any  loss  or  damage  or  injury  to  the  father  or 
mother  or  to  the  other  children. 

The  Court:  I  so  charge. 

Mr.  White:  And  that  it  is  simply  the  personal  injury, 
if  any,  sustained  by  the  infant,  regardless  of  any  bill  of 
expense,  that  can  be  considered  by  the  jury. 

The  Court:  I  so  charge. 

Mr.  White:  That  any  expense  that  may  have  been 
incurred  in  connection  with  the  matter— 

The  Court:  There  is  no  evidence  of  any  expense  in  the 
case  so  far  as  I  recall. 

The  jury  retired  at  12:38  p.  m.,  and  at  3:52  p.  m.  re- 
turned into  court,  saying:  "We  find  in  favor  of  the  plaintiff 
in  the  sum  of  four  hundred  ($400.00)  dollars." 
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OPINION  OP  THE  COURT  AT  TRIAL  TERM,  DENYING  MOTION 

FOR  A  NEW  TRIAL  ^ 

Crouch,  J. : 

Motion  to  set  aside  verdict  and  for  a  new  trial.  De- 
fendant, the  manufacturer,  entered  into  a  contract  with 
Theis,  a  licensed  distributor,  to  distribute  sample  packages 
of  Allen's  Foot-Ease,  a  chemical  compoimd.  Plaintiff 
sustained  injury  by  swallowing  some  of  the  substance, 
which  had  been  distributed  in  a  manner  violating  §  1747 
of  the  Penal  Law. 

The  action  was  brought,  tried  and  submitted  to  the 
jury,  not  as  one  based  solely  on  negligence,  but  as  one 
to  recover  damages  for  the  breach  of  a  statutory  duty 
imposed  by  §  1747. 

Defendant  argues  that  a  mere  breach  of  that  section, 
resulting  directly  in  injury,  gives  rise  to  no  civil  liability; 
that  the  cause  of  action,  if  any,  was  for  negligence;  that 
the  breach  was  at  most  merely  evidence  of  negligence; 
and  that,  in  any  event,  defendant  cannot  be  held  liable 
for  the  act  of  Theis,  an  independent  contractor. 

"A  penalty  implies  a  prohibition,  though  there  be  no 
prohibitory  words  in  the  statute."  Lord  Holt  in  Bartlett 
V.  VinoTy  Carth,  252. 

The  statute  therefore  prohibited  a  certain  manner  of 
distribution.  The  defendant  owed  a  duty  to  refrain 
from  making  distribution  in  the  manner  prohibited.  If 
that  duty  was  owing  to  the  plaintiff,  a  breach  thereof 
causing  damages  gives  a  cause  of  action.  WtUy  v.  MuUedyf 
78  N.  Y.  310;  Amberg  v.  Kirdey,  214  N.  Y.  531. 

The  rule,  as  laid  down  in  the  latter  case,  I  understand 
to  be  substantially  as  follows:  Where  the  statute  is  a  gen- 
eral police  regulation,  enacted  solely  for  the  benefit  of 
the  public — the  body  politic — ^as  distinguished  from  a 
particular  class  of  persons,  its  breach,  while  some  evidence 
of  negligence  in  an  action  of  that  character,  does  not  in 


^  From  St.  John  v.  Olmsted.   See  ante,  page  235. 
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itself  give  rise  to  a  distinct  cause  of  action.  Where^  how- 
ever,  it  is  intended  for  the  protection  of  a  particular  class, 
its  breach  does  give  such  a  cause  of  action. 

Speed  statutes  and  ordinances,  because  they  relate  to 
the  use  and  occupation  of  the  public  streets,  are  illustra- 
tions of  the  former;  statutes  relating  to  fire  escapes  and 
to  scaffolds  are  illustrations  of  the  latter. 

Section  1747  of  the  Penal  Law  was  designed  to  pro- 
tect children,  a  class  peculiarly  subject  to  the  danger 
arising  from  the  indiscriminate  distribution  of  sample 
drugs,  chemicals  and  patent  medicines.  I  think  it  may 
be  fairly  said  to  be  something  other  than  a  general  police 
r^ulation.  Under  it,  a  duty  was  owing  to  a  particular 
class  of  which  plaintiff  was  one.  Damage  having  been 
sustained  a  cause  of  action  distinct  from  negligence  arose. 

The  fact  that  the  actual  distribution  was  made  by 
Theis,  under  contract,  does  not  relieve  defendant.  The 
statute  imposed  a  duty  upon  defendant.  He  could  not 
shift  responsibility  for  its  performance  to  Theis.  Here  is 
clearly  an  exception  to  the  independent  contractor  rule. 
Engel  v.  Eureka  Club,  137  N.  Y.  100;  Berg  v.  Paraona, 
156  N.  Y.  109. 

The  question  of  contributory  negligence  was  not  raised 
by  any  exception  to  the  charge  or  by  any  request.  In 
any  event,  tiie  evidence  in  the  case  on  that  subject  is 
insufficient,  and  hence  amoimts  to  no  evidence.  Matter 
of  Case,  214  N.  Y.  199. 

Motion  denied  with  the  usual  stay  of  thirty  days  and 
sixty  days  in  which  to  make  a  case  and  exceptions. 
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John  C.  Duvall,  an  Infant,  by  Claude  A.  Duvall, 
His  Guardian  ad  litem,  Respondent,  v.  Massachu- 
SETTS  Bonding  and  Insurance  Company,  Appellant  ^ 

(223  N.  Y.,  702;  aff'g  without  opinion  178  App.  Div.  909,  no  opinion) 

Accident  insurance;  notice  of  accident;  chang^e  of  occupation;  total 

disability;  what  amounts  to  ^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  April  9,  1917,  unanimously  afiirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in  an  action 
upon  a  policy  of  accident  insurance. 

Affirmed, 

Charles  E.  Spencer ,  for  appellant. 


>  See  complaint  from  this  case,  post,  page  247;  and  chaige,  pod, 
page  249. 

'The  principal  questions  involved  in  this  case  were,  (1)  whether 
notice  had  been  given;  (2)  whether  the  insured  had  changed  his  oc- 
cupation, and,  (3)  whether  he  was  totally  disabled.  They  were  ail 
left  to  the  jury.  There  was  some  evidence  that  notice  had  been 
served.  As  to  the  second  point  the  insured  was  classed  as  a  "  repairer. '' 
He  was  injured  while  operating  a  motorcycle,  for  recreation,  as  he  de- 
clared, by  being  strucls:  by  an  automobile.  The  court  left  it  to  the 
jury  to  say  whether  or  not  this  was  a  change  of  occupation.  (See 
charge  post,  page  249.)  The  most  serious  question  was  whether  or 
not  the  insured  was  totally  disabled  during  the  time  for  which  he 
claimed  indemnity.  The  policy  provided  for  weeldy  indemnity  "for 
the  period  of  total  loss  of  tune  commencing  on  date  of  the  accident, 
during  which  'such  injury'  alone  shall  wholly  and  continuously  dis- 
able and  prevent  the  Insured  from  performing  any  and  every  duty 
pertaining  to  any  business  or  occupation."  The  insured  was  nineteen 
years  old  at  the  time  of  the  accident.  He  contended  that  his  left 
arm  was  paralyzed  so  he  could  not  work,  and  so  he  went  to  schooL 
The  defendant  contended  that  from  the  time  he  started  to  go  to  school 
he  was  no  longer  completely  disabled.  This  question  the  trial  judge 
left  to  the  jury.    (See  charge,  post,  page  249.) 
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Complaint 

Clarence  Z.  Sjjriggs,  for  respondent. 
Judgment  affirmed,  with  costs;  no  opinion. 

Concm*:  Chase,  Hogan,  Cardozo,  Pound  and  An- 
drews, J  J.  Dissenting:  Hiscock,  Ch.  J.,  and  Mc- 
Laughlin^ J. 

Form  No.  15 
Complaint;  Accident  Insurance;  Weekly  Indemnity  Claim  > 

Supreme  Court,  Onondaga  County, 


John  C.  Duvall,  an  Infant,  by- 
Claude  A.  Duvally  his 
Guardian  ad  litem, 

Plaintiff, 
against 
Massachusetts     Bonding     & 
Company, 

Defendant. 

The  plaintiff  herein,  complaining  of  the  defendant 
herein,  alleges,  upon  information  and  belief: 

1.  That  the  defendant  now  is,  and  at  all  the  times 
hereinafter  mentioned,  was  a  foreign  corporation  having 
its  principal  office  and  place  of  business  located  at  Boston, 
Massachusetts,  and  authorized  as  such  to  enter  into 
contracts  of  insurance  against  loss  or  disability  by  reason 
of  personal  bodily  injuries,  and  loss  or  disability  by  reason 
of  health. 

2.  That  heretofore  and  on  or  about  the  31st  day  of 
March,  1914,  the  United  States  Health  and  Accident 
Insurance  Company  of  Saginaw,  Michigan,  a  corporation, 

1  From  DtwaU  v.  Massachusetts  Bonding  Company  ^  see  ante,  page  246. 
The  complaint  was  amended  at  the  trial  reducmg  the  amount  claimed 
to<7a 
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for  a  good  and  valuable  consideration,  issued  and  delivered 
to  this  plaintiff  a  health  and  accident  insurance  policy, 
which,  among  other  things,  insured  your  petitioner  for 
loss  of  time  and  disability  in  the  following  language: 
''Or,  for  the  period  of  total  loss  of  time  commencing  on 
date  of  the  accident  dining  which  'such  injury'  aJone 
shall  wholly  and  continuously  disable  the  insured  from 
performing  any  and  every  duty  pertaining  to  any  busi- 
ness or  occupation,  the  company  will  pay  accident  in- 
demnity at  the  rate  per  month  specified  in  Part  I";  that 
by  the  terms  of  said  policy  this  plaintiff  was  to  receive 
the  sum  of  thirty-five  ($35.00)  dollars  per  month  during 
the  continuance  of  said  disability,  not  exceeding,  however, 
a  period  of  five  years  from  the  date  of  said  accident; 
that  for  the  exact  terms  and  conditions  of  said  policy  refer- 
ence is  hereby  made  to  said  policy  which  is  hereby  made 
a  part  of  this  compls&nt. 

3.  That  thereafter  and  on  or  about  April  19,  1914, 
and  while  said  policy  was  in  full  force  and  effect  and  while 
the  premiums  upon  said  policy  were  fully  paid,  this  plain- 
tiff suffered  a  serious  accident  which  resulted  in  an  im- 
mediate and  permanent  total  disability,  within  the  mean- 
ing of  said  policy,  which  has  continued  until  the  present 
time  and  which  will  continue  permanently  in  the  future; 
that  this  plaintiff  has  been,  and  will  be  permanently 
disabled,  within  the  meaning  and  intent  of  said  policy, 
and  will  continue  to  be  and  remain  disabled  within  the 
meaning  and  intent  of  said  policy  at  least  dunng  the 
remainder  of  said  period  of  five  years  from  the  date  of 
said  accident. 

4.  That  on  or  about  the  7th  day  of  May,  1914,  the 
Massachusetts  Bonding  and  Insurance  Company,  for  a 
valuable  consideration,  assumed  all  the  obligations  of 
said  United  States  Health  and  Accident  Insiu'ance  Com- 
pany of  Saginaw,  Michigan,  including  the  obligations  of 
said  policy,  subject  to  all  the  terms  and  conditions  of 
said  policy. 
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5.  That  this  plaintiff  has  received  from  said  Massachu- 
setts Bonding  and  Insurance  Company  the  smn  of  two 
hundred  and  eighty  ($280.00)  dollars  on  account  of  said 
disability  imder  said  policy  covering  the  period  of  eight 
months,  from  April  19,  1914;  that  said  company  has 
refused  and  n^ected  to  pay  the  amount  due  this  plain- 
tiff since  said  date  of  December  19,  1914;  that  by  reason 
of  the  facts  herein  stated  there  is  due  and  owing  to  this 
plaintiff  from  said  Massachusetts  Bonding  and  Insurance 
Company  under  said  policy  on  account  of  the  disability 
of  this  plaintiff  which  has  esdsted  in  the  past,  prior  to  the 
commencement  of  this  action,  the  sum  of  one  hundred 
and  forty  ($140.00)  dollars.  That  plaintiff  has  duly 
complied  with  the  provisions  of  said  policy  on  his  part 
and  has  duly  demanded  the  payment  of  said  sums,  which 
payment  the  said  company  has  refused. 

6.  That  heretofore  and  on  or  about  the  24th  day  of 
April,  1915,  Claude  A.  Duvall  was,  by  order  of  this  court, 
duly  appointed  guardian  ad  litem  of  this  plaintiff  for 
the  purpose  of  bringing  this  action;  has  qualified  as  such 
and  has  ever  since  been  so  acting. 

Wherefore,  plaiatiff  demands  judgment  for  the  sum 
of  one  hundred  and  forty  dollars,  b^des  the  costs  and 
disbursements  of  this  suit. 

Hancock,  Spbiqgs  &  Hancock, 

AttomeyB  for  Plaintiff, 
841  Onondaga  Bank  Building, 
Syracuse,  New  York. 
[Verificaiion.] 

charge^ 

Ross,  J. : 

On  the  31st  day  of  March,  1914,  the  contract  was  made 
between  the  plaintiff  and  the  United  States  Health  and 
Accident  Insurance  Company  of  Saginaw,  Michigan,  in 
which,  for  a  specific  amount  indicated  in  that  contract, 

1  From  Duvall  v.  MassachtiseUa  Bonding  Co.,  aee  ante,  page  246. 
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which  we  term  a  policy^  the  insurance  company  agreed 
in  case  of  injury  to  pay  certain  specific  amoimts.  The 
liability  or  obligation  of  the  United  States  Health  and 
Accident  Insurance  Company  was  afterwards  taken  over 
by  the  defendant  in  this  case,  the  Massachusetts  Bonding 
and  Insurance  Company  and  there  is  no  question  but 
that  the  defendant  is  liable  in  this  case  if  any  one  is  liable; 
that  is,  it  is  a  proper  party.  This  insurance  policy,  like 
all  of  these  policies,  contains  a  great  many  clauses  and 
conditions  and  limitations  and  exceptions.  For  instance, 
one  of  the  provisions  in  the  policy  requires  that  the  in- 
sured should  within  30  days,  if  reasonably  possible  to  do 
so,  furnish  a  report  to  the  company  from  his  attending 
physician  and  surgeon.  That  the  plaintiff  claims  he  has 
done  by  these  two  notices  which  are  in  evidence,  one 
dated  February  17th  and  the  other  January  6th,  1915. 
These  parties  have  made  the  law  for  themselves  in  the 
terms  of  this  policy  and  it  is  not  for  you  to  interpret  the 
policy.  But  I  leave  to  you  the  facts  to  determine  imder 
the  instructions  which  I  shall  give  you  whether  the  plain- 
tiff has  i)erf ormed  on  his  part  and  whether  the  defendant 
has  failed  to  perform. 

The  action,  so  far  as  you  are  concerned,  is  brought  to 
recover  for  the  indemnity  which  the  plaintiff  claims  be- 
came due  xmder  the  terms  of  this  policy  for  part  of  De- 
cember and  January  and  part  of  February.  The  other 
matters  which  have  been  discussed  in  your  presaice 
related  to  and  were  determined  upon  technical  grounds 
of  pleading  which  have  nothing  to  do  with  the  merits  of 
the  matters  presented  to  you  to  determine. 

The  first  proposition  is  the  question  of  whether  the 
plaintiff  was  injured  within  the  provisions  in  regard  to  a 
statement  limiting  the  defendant's  liability  in  case  of 
injury.  That  has  been  read  to  you  several  times  and  I 
call  your  attention  to  it  again.  It  provides  first  that  he 
shall  not  change  his  occupation  to  one  classified  by  the 
company  as  more  hazardous  and  that  is  stated  in  the 
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policy.  Of  course,  we  all  see  the  reason  for  that  and  the 
justice  of  that.  The  man  who  is  a  clerk  to-day  and  in- 
sured should  not  become  to-morrow  a  freight  brakeman 
or  a  lineman  and  expect  to  recover  if  injured  while  he  is 
doing  anything  pertaining  to  any  occupation  so  classified 
except  ordinary  duties;  any  act  or  thing  pertaining  to 
any  occupation  so  classified,  that  is,  something  more 
hazardous,  except  ordinary  duties  about  his  residence  or 
while  engaged  in  recreation.  That  is  one  of  the  questions: 
was  this  yoxmg  man  engaged  in  any  occupation  more 
hazardous  than  the  one  which  he  specified  m  his  warranty 
as  repairer  of  bicycles?  Or  was  he  engaged  m  recreation? 
Of  course,  the  term  recreation  is  a  pretty  broad  one, 
because  what  would  be  recreation  to  you  might  be  very 
arduous  labor  to  me.  You  can  easOy  imagine  that  a  man 
might  deem  it  recreation — I  should  not,  but  somebody 
might  deem  it  recreation — ^to  go  through  the  country  at 
50  miles  an  hour  on  a  motorcycle.  I  should  deem  it  any- 
thing but  recreation  but  somebody  else  might  so  consider 
it.  That  is  for  you  to  determine.  You  have  the  right  to 
consider  the  evidence,  I  think,  of  the  plaintiff  himself, 
suggesting  that  he  was  trying  out  this  motorcycle.  That 
does  not  bar  him  as  a  matter  of  fact;  it  isn't  putting  up 
the  bars,  that  he  wasn't  also  in  recreation.  Sometimes 
oiu*  recreation  and  oiu*  business  run  along  together.  It 
is  very  pleasant  for  us  when  that  is  the  case.  But  if  he 
was  engaged  in  a  hazardous  occupation — ^he  certainly 
wasn't  repairing  bicyles  out  there — then  he  should  not 
recover  because  he  was  not  engaged  in  the  occupation 
which  he  represented.  But  if  he  was  engaged  in  recrear 
tion,  then  he  is  entitled  to  recover  so  far  as  that  is  con- 
cerned. 

Now  we  come  to  the  second  matter  which  I  submit  to 
you.  It  is  provided  that  to  entitle  him  to  recover  this 
sum  of  $35  a  month  that  the  injury  shall  wholly  and 
continuously  prevent  the  insured,  that  is,  the  plaintiff, 
from  perf ormmg  any  and  every  duty  connected  with  any 
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business  or  occupation.  The  defendant  says  that  because 
the  plaintiff  went  to  school  six  hours  a  day  up  there  he 
has  violated  the  terms  of  this  policy.  I  don't  suppose 
that  the  defendant  would  claim  through  its  able  and 
zealous  attorney  that  a  person  insured  and  who  was  dis- 
abled to  the  extent  that  it  is  conceded  the  plaintiff  was, 
is  obliged  to  sit  down  and  do  nothing.  I  don't  suppose 
under  the  terms  of  that  policy  any  reasonable  interpreta- 
tion would  require  him,  if  he  desired  to  improve  his  mind 
and  fit  himself  for  making  the  best  of  his  impaired  condi- 
tion, perhaps  only  to  read.  That  would  hardly  be  in- 
terpreted fairly  and  reasonably  as  engaged  in  another 
occupation.  What  that  means  is — ^it  is  a  reasonable 
provision — ^that  a  man  shall  not  on  the  one  hand  receive 
an  indemnity  from  the  company  for  total  disability  and 
on  the  other  hand,  be  able  to  work  and  actually  work. 
That  does  not  mean  engaged  in  hard  manual  labor.  I 
leave  that  as  a  question  of  fact  to  you  whether  because 
this  boy  18  or  19  years  of  age  went  to  school,  therefore, 
he  has  put  himself  out  of  the  provisions  of  this  policy 
because  he  was  able  to  do  something. 

Your  verdict  in  this  case  will  either  be  for  the  defendant 
or  for  the  plaintiff,  $70. 

Mr.  Michell :  I  except  to  what  your  Honor  said  in  your 
charge  about  the  plaintiff  having  complied  with  the  pro- 
vision of  the  policy  with  reference  to  the  30-day  notice 
by  filing  a  notice  in  January  and  a  notice  in  February. 

The  Coiu*t:  I  leave  that  as  a  question  of  fact.  Of 
course,  I  didn't  decide  that  as  a  question  of  fact.  I  say 
the  plaintiff  has  offered  those  notices  as  proof  that  he 
did  comply. 

Mr.  Michell:  Your  Honor  will  give  me  an  exception 
to  the  original  charge  and  to  the  modification. 

The  Court:  Yes. 

Mr.  MicheU:  I  except  to  your  leaving  as  a  question 
to  the  jury — I  think  I  did  originally — I  also  except  to 
what  your  Honor  said  with  reference  to  the  second  ques- 
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tion  where  you  said  that  the  defendant  didn't  claim  or 
wouldn't  claim  that  the  plaintiff  here  ought  to  sit  down 
and  do  nothing  and  should  not  improve  his  mind  but 
should  sit  down  and  weep. 

The  Court:  Whatever  I  said  on  that.  I  ought  not  to 
have  said  the  defendant  wouldn't  claim  it.  My  experience 
is  they  claim  most  anything. 

Mr.  Michell :  I  except  to  that. 

I  except  to  what  your  Honor  said  in  defining  the  terms 
occupation  and  business. 

The  Court:  Whatever  I  said  on  that  subject. 

Mr.  Michell:  I  ask  your  Honor  to  charge  the  jury 
that  when  John  C.  Duvall  became  a  student  on  the  11th 
day  of  November,  1914,  that  the  injury  received  on 
April  19th,  1914,  ceased  to  wholly  and  continuously  dis- 
able and  prevent  him  from  performing  any  and  every 
duty  pertaining  to  any  business  or  occupation. 

The  Court:  Declined. 

Mr.  Michell :  Exception. 

I  ask  your  Honor  to  say  to  the  jury  that  on  the  11th 
day  of  November,  1914,  Section  A  of  Part  4  of  the  policy, 
entitled  ''Total  Loss  of  Time,"  ceased  to  be  applicable 
to  the  plaintiff. 

The  Court:  I  don't  think  I  understand  you. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury  that 
on  the  11th  day  of  November,  1914,  Section  A  of  Part  4 
of  the  policy,  entitled  "Total  Loss  of  Time,"  ceased  to 
be  appUcable  to  the  plaintiff. 

The  Court :  I  understand  you.    I  decline. 

Mr.  Michell:  Exception. 

I  ask  your  Honor  to  say  to  the  jury  that  when  John  C. 
Duvall  became  a  student  on  November  11th,  1914,  he 
became  engaged  in  a  business  or  occupation  and  able  to 
perform  and  did  perform  the  duties  relating  thereto. 

The  Court:  Denied. 

Mr.  Michell:  Exception. 

I  ask  you  Honor  to  say  to  the  jury  that  when  one  be* 
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comes  a  student,  he  becomes  engaged  in  a  business  or 
occupation. 

The  Court:  He  is  certainly  doing  something,  but 
whether  he  becomes  engaged  in  a  business  or  occupation 
within  the  terms  of  the  policy,  I  will  leave  to  the  jiuy. 

Mr.  Michell:  Your  Honor  will  give  me  an  exception 
to  the  refusal  to  charge  as  requested  and  to  the  modifica- 
tion. 

The  Court:  Yes. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury 
that  the  words  "occupation"  and  *' business"  as  set  forth 
in  Section  A  of  Part  4  of  the  policy  include  a  student. 

The  Court :  Denied. 

Mr.  Michell:  Exception. 

The  Court:  That  is,  I  leave  it  to  the  jury  as  a  question 
of  fact. 

Mr.  Michell:  I  except  to  the  modification. 

I  ask  your  Honor  to  say  to  the  jury  that  when  the 
defendant  paid  to  the  plaintiff  $70  on  December  23d, 
1914,  under  the  evidence  in  this  case,  it  did  not  waive 
its  right  to  maintain  and  insist  that  the  plaintiff  ceased 
to  be  entitled  to  total  disability  on  November  11th,  1914, 
and  that  in  order  to  constitute  such  a  waiver,  notice 
must  have  been  brought  to  it  or  it  must  have  had  knowl- 
edge on  or  before  December  19th  that  Duvall  had  be- 
come a  student  and  that  the  evidence  shows  that  it  had 
no  such  knowledge  prior  to  that  date. 

The  Court :  I  think  I  will  charge  that. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury 
that  under  the  terms  of  the  policy  John  C.  Duvall  can- 
not recover  in  excess  of  the  time  he  was  under  the  regular 
treatment  of  a  legally  qualified  phjrsician  or  surgeon. 

The  Court:  So  far  as  this  case  is  concerned,  I  will 
charge  that. 

Mr.  Spriggs:  Exception. 

Mr.  Michell :  I  ask  your  Honor  to  say  to  the  jury  that 
the  mere  going  to  a  physician  or  surgeon  and  testimony 
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that  he  treated  him  is  not  sufficient  to  comply  with  the 
terms  of  the  policy,  ''under  the  regular  treatment  of  a 
legally  qualified  phydcian  or  surgeon." 

The  Court:  Denied. 

Mr.  Michell:  Exception. 

I  ask  your  Honor  to  say  to  the  jury  that  in  order  to 
come  within  the  terms  of  the  policy,  "imder  the  regular 
treatment  of  a  legally  qualified  physician  or  surgeon/' 
that  the  plaintiff  must  have  seen  a  doctor  at  least  once  a 
week. 

The  Court:  Denied. 

Mr.  Michell:  Exception. 

I  ask  your  Honor  to  say  to  the  jury  that  when  John  C. 
Duvall  received  his  injury  he  was  not  engaged  in  any  act 
or  thing  pertaining  to  his  occupation  or  business  as  a 
repairer  nor  was  he  engaged  in  recreation  nor  was  he 
about  his  hoxise. 

Tht  Coiut:  I  leave  that  to  the  jury,  as  I  stated,  as  a 
question  of  fact. 

Mr.  Michell:  Exception. 

I  ask  your  Honor  to  say  to  the  jury  that  if  the  jiuy 
find  that  John  C.  Duvall  was  riding  this  motorcycle  at 
the  time  he  received  this  injury  in  order  to  wear  it  down 
or  make  it  more  fit  for  use  as  a  racing  machine,  then  he 
is  not  entitled  to  recover  under  this  policy. 

The  Court:  If  that  was  his  sole  purpose. 

Mr.  Michell:  I  except  to  the  modification. 

Mr.  Spriggs:  I  except  to  the  charge. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury 
that  the  balance  of  $70  paid  by  the  defendant  on  De- 
cember 23d,  1914,  applies  to  partial  disability  subsequent 
to  November  llih,  1914,  at  the  rate  of  117.50  per  month. 

The  Court:  Denied. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury  that 
the  alleged  cause  of  action  alleged  in  the  amended  com- 
plaint did  not  exist  at  the  time  of  the  commencement  of 
this  action. 


256    DuvALL  V.  Mass.  Bonding  and  Insttrance  Co. 

Charge  to  the  Jury 

The  Court:  Denied. 

Mr.  Michell:  Give  me  an  exception  to  those  last  two 
refusals. 

The  Court:  Yes. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury  that 
when  the  said  John  C.  Duvall  failed  to  furnish  or  cause 
his  representative  to  furnish  eveiy  30  days  a  report  in 
writing  from  his  phsrsician  and  surgeon  fully  stating  his 
condition,  the  policy  herein  lapsed  and  he  is  not  entitled 
to  recover  under  the  complaint  herein. 

The  Court:  If  the  attorney  means  a  failure  to  file,  if 
he  did  fail,  prior  to  December,  is  a  defense,  I  charge  that 
it  is  not. 

Mr.  Michell:  Your  Honor  will  give  me  an  exception? 

The  Court:  Yes. 

Mr.  Michell:  I  ask  your  Honor  to  say  to  the  jury 
that  when  John  C.  Duvall  entered  as  a  student  on  Novem- 
ber 11th,  1914,  he  was  able  to  perform  some  of  the  duties 
of  some  business  or  occupation. 

The  Court:  That  he  was  ahready? 

Mr.  Michell:  He  was  able. 

The  Court:  I  decline  to  charge  further  on  that  subject 
than  I  have  charged. 

Mr.  Michell:  Your  Honor  will  give  me  an  exception. 

Mr.  Spriggs:  I  desire  to  take  an  exception  to  your 
Honor's  submission  to  the  jury  of  the  question  whether 
or  not  these  notices  were  sufficient  notices  to  the  company 
xmder  the  policy;  whether  these  notices  were  a  sufficient 
compliance  with  the  policy  xmder  those  provisions.  And 
I  also  desire  to  except  to  your  Honor's  submission  to  the 
jury  of  whether  or  not  the  plaintiff  was  able  to  engage  in 
any — ^whether  or  not  the  plaintiff  has  lost  time  by  engaging 
in  any  other  occupation  under  the  terms  of  the  policy. 

The  Court:  Whether  he  has  lost  time? 

Mr.  Spriggs:  That  being  my  idea  of  the  construction 
of  the  policy. 

The  Court:  He  is  not  to  recover  because  he  has  lost 
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time  but  because  the  defendant  has  agreed  to  pay  him 
under  certain  conditions.  They  made  a  condition  that 
he  shall  not  be  able  to  engage  in  any  other  occupation. 

Mr.  Spriggs:  I  except  to  the  submission  of  that  ques- 
tion to  the  jury;  my  contention  being  that  it  is  a  question 
of  law. 

I  except  to  your  Honor's  submission  to  the  jury  of 
the  question  whether  or  not  at  the  time  of  the  accident 
he  was  engaged  in  the  occupation  of  a  repairer. 

The  Court :  Do  you  want  me  to  direct  a  verdict?  You 
object  to  my  submitting  this  to  the  jury.  I  will  dispose 
of  this  if  you  want  it.  You  said  this  morning  that  those 
questions  should  be  submitted  to  the  jury. 

Mr.  Spriggs:  I  think  I  said  the  only  question  for  the 
jury  was  the  question  of  waiver.  I  think  the  question  of 
the  construction — of  whether  he  was  engaged  in  any 
occupation  within  the  meaning  of  that  provision  is  a 
question  of  law. 

The  Court:  I  am  not  submitting  the  question  of  the 
construction  of  the  contract  at  all.  I  am  submitting  to 
them  purely  the  question  of  fact  whether  he  was  engaged 
in  the  meaning  of  that  policy  in  any  other  occupation 
contrary  to  its  provision. 

Mr.  Spriggs:  I  have  an  exception. 

The  Court:  Gentlemen  of  the  Jury:  Your  verdict  will 
be  either  for  the  defendant  or  for  the  plaintiff ,  $70. 

At  3:30  p.  M.  the  jury  retired. 

At  4:05  p.  M.  the  jury  came  into  court  and  said  they 
had  agreed  on  a  verdict  for  the  plaintiff  for  $70. 
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Catharine  E.  Van  Ingen,  Respondent,  v.  Jewish  Hos- 
pital OF  Brooklyn,  Appellant  * 

(182  App.  Div.  10;  169  Supp.  412;  aff'g  09  Misc.  655;  164  Supp.  832) 

Charitable  institution;  hospital;  negligence;  ambulance  striking 
automobile;  when  negligence  of  driver  of  automobile  not  im- 
putable to  passenger;  emergency  excusing  negligence. 

1.  A  hospital  which  is  supported  by  voluntary  contributions, 
by  endowments,  by  specific  gifts,  by  appropriations  from  a 
municipal  corporation  and  by  money  from  the  patients  who 
pay  for  the  services  of  physicians  and  nurses  and  for  private 
rooms  and  is  required  to  be  at  the  service  of  the  city  in  re- 
sponse to  calls  from  police  headquarters  of  the  city  for  the 
care  of  persons  injured  or  ill  for  which  it  receives  a  daily 
compensation  for  the  care  of  such  persons  in  an  amount 
somewhat  less  than  the  cost  to  the  institution,  is  liable  for 
an  injury  caused  by  the  negligence  of  a  driver  of  one  of  its 
ambulances  on  the  public  streets. 

2.  A  nurse  in  a  public  institution  to  whom  is  furnished  by  her 
employer,  a  car  hired,  with  its  driver,  from  a  public  garage 
to  carry  crippled  children  to  their  homes,  is  not  chargeable 
with  the  negligence  of  the  driver  of  the  car. 

3.  Where  an  accident  occurs  by  the  collision  of  two  vehicles 
at  a  street  comer,  and  a  passenger  in  one  of  the  cars  is  in- 
jured and  the  negligence  of  the  driver  of  said  car  is  not  im- 
putable to  said  passenger,  in  an  action  by  such  passenger 
against  the  owner  of  the  car  other  than  the  one  in  which 
such  passenger  was  riding,  a  charge  that  if  neither  driver  was 
negligent,  or  if  only  the  driver  of  the  car  that  carried  the 
plaintiff  was  negligent,  then  the  verdict  must  be  for  the 
defendant;  if  both  drivers  were  negligent,  then  the  verdict 
must  be  for  the  plaintiff,  is  unexceptionable. 


^  See  complaint  from  this  case,  post,  page  263.  See  also  chaige  of 
trial  judge,  post,  page  268;  judgment,  post,  page  265;  order  denying 
motion  for  a  new  trial,  posty  page  266,  and  decision  of  trial  judge  deny- 
ing motion  for  a  new  trial,  post,  page  278. 
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4.  An  alleged  error  of  judgment  causing  an  emergency,  from 
which  an  injury  occurs,  cannot  excuse  the  person  causing 
the  injury,  when  the  emei^ncy  itself  was  caused  by  such 
person's  negligence. 

Appeal  by  the  defendant  from  a  judgment  of  the  Su- 
preme Court,  entered  in  the  office  of  the  clerk  of  the 
County  of  Kings,  on  the  16th  day  of  April,  1917,  in  favor 
of  the  plaintiff;  and  from  an  order  entered  in  said  office 
on  the  14th  day  of  April,  1917,  denying  its  motion  for  a 
new  trial. 

Affirmed. 

Robert  B.  Cumming,  of  New  York  City  {E.  Clyde  Sher^ 
woody  of  New  York  City,  on  the  brief),  for  appellant. 

Frank  W.  Holmes,  of  Brooklyn,  for  respondent. 

Jenks,  p.  J.: 

The  action  is  brought  for  the  negligent  driving  of  a 
motorcar  ambulance  that  came  into  collision  with  a  motor- 
car wherein  the  plaintiff  was  a  passenger.  The  defendant 
contends  that,  irrespective  of  negligence,  it  is  not  liable. 
It  gave  proof  that  it  was  an  incorporated  hospital  for 
treatment  of  the  sick;  that  it  paid  none  of  its  officers  or 
directors,  but  it  paid  its  attaidants,  orderlies,  and  serv- 
ants; that  it  is  supported  by  voluntary  contributions,  by 
endowment,  by  specific  gifts,  by  appropriation  from  the 
city  of  New  York,  and  by  money  from  those  patients  who 
pay  for  the  services  of  physicians  and  nurses  and  for 
private  rooms.  It  showed  that  it  received  an  annual 
appropriation  of  $3,000  from  the  board  of  estimate  and 
apportionment  of  the  said  city,  through  a  board  known 
as  the  ambulance  board,  for  the  working  of  two  motorcar 
ambulances,  which  were  required  to  be  at  the  service  of 
the  city  in  response  to  calls  from  police  headquarters  of 
the  city,  for  the  care  of  persons  injured  or  ill,  and  that  it 
received  a  stated  daily  compensation  for  the  care  of  such 
persons,  in  amount  somewhat  less  than  their  cost  to  the 
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institution.  It  appeared  that  the  hospital  hired  the  drivers 
of  the  ambulances. 

The  question  now  presented  was  considered  by  Cropsey, 
J.,  who  presided  at  trial,  when  he  denied  the  motion  for  a 
new  trial.  His  learned  and  elaborate  opinion,  reported 
in  99  Misc.  Rep.  655;  164  N.  Y.  Supp.  832,  correctly 
states  the  law.  In  Kellogg  v.  Church  Charity  F(mndaiiortj 
128  App.  Div.  214;  112  Supp.  566,  this  court,  per  Gaynor, 
J.,  considered  the  question,  and  aflirmed  the  liability  of 
a  charitable  institution  for  the  negligence  of  its  driver  of 
an  ambulance  that  resulted  in  running  down  a  wasrfarer. 
Our  decision  and  the  rule  thereof,  was  cited  and  approved 
in  GarUand  v.  New  York  Zoological  Society,  135  App.  Div. 
163,  170;  120  Supp.  24;  and  in  KeUogg  v.  Church  Chanty 
Fcmndation,  203  N.  Y.  191;  96  N.  E.  406;  38  L.  R.  A. 
(N.  S.)  481;  Ann.  Cas.  1913A,  883,  where  the  court  re- 
viewed, not  the  decision  in  128  App.  Div.  214,  112  Supp. 
566,  but  the  subsequent  decision  in  135  App.  Div.  839, 120 
N.  Y.  Supp.  406,  the  court  per  Willard  Barti^tt,  J.,  say: 

'/The  defendant  contended  originally  that  even  if  the 
driver  were  in  its  employ  his  negligence  could  not  be  im- 
puted to  a  purely  charitable  corporation,  and  it  prevailed 
on  this  ground  on  the  first  trial.  This  view,  however,  was 
rejected  by  the  Appellate  Division,  KeUogg  y.  Church 
Charity  Foundation,  128  App.  Div.  214;  112  Supp.  566; 
and  it  must  now  be  regarded  as  settled  that  a  charitable 
corporation  is  not  exempt  from  liability  for  a  tort  against 
a  stranger  because  of  the  fact  that  it  holds  its  property 
in  trust  to  be  applied  to  purposes  of  charity,  Hordem  v. 
Salvation  Army,  199  N.  Y.  233;  92  N.  E.  626;  32  L.  R.  A. 
(N.  S.)  62;  139  Am.  St.  Rep.  889." 

In  Schloendorff  v.  New  York  Hospital,  211  N.  Y.  129; 
105  N.  E.  93;  52  L.  R.  A.  (N.  S.)  505;  Ann.  Cas.  1915C, 
581,  the  court,  per  Cardozo,  J.,  say: 

''It  is  therefore  also  a  settled  rule  that  a  hospital  is 
liable  to  strangers — i.  e.,  to  persons  other  than  patients — 
for  the  torts  of  its  employes  conmiitted  within  the  line  of 
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their  employment.  Kellogg  v.  Church  Charily  FoundcUion, 
203  N.  Y.  191;  96  N.  E.  406;  38  L.  R.  A.  (N.  S.)  481;  Ann. 
Cas.  1913A,  883;  Hordem  v.  Salvation  Army,  supra.^' 

In  Kellogg  v.  Church  Charily  Foundation,  128  App.  Div. 
214;  112  Supp.  566,  we  considered  Noble  v.  Hahnemann 
Hospital,  112  App.  Div.  663;  98  Supp.  605,  and  thought 
that  the  expressions  in  the  opinion  that  denied  the  de- 
fendant's liability  for  torts  similar  to  that  now  under  con- 
sideration were  obiter.  Even  if  they  were  not,  the  rule 
stated  subsequent  to  that  decision,  by  the  Court  of  Appeals 
(vi  supra),  is  contrary  to  such  holding  and  is  conclusive 
against  it. 

I  think  that  the  verdict  against  the  defendant  should 
not  be  disturbed  as  against  the  evidence,  or  the  weight 
of  the  evidence.  The  jury  could  have  found  that  the  car 
that  carried  the  plaintiff  was  going  west  on  the  right-hand 
side  of  Pacific  street  at  12  miles  an  hour,  and  had  passed 
beyond  the  westerly  curb  of  the  right-angled  intersection 
of  that  street  with  Classon  avenue,  when  the  ambulance 
of  the  defendant,  traveling  on  Classon  avenue  at  the  rate 
of  30  to  35  miles  an  hour,  struck  the  other  car  at  a  point 
behind  its  center,  with  such  force  that  both  cars  were 
toppled  over  into  a  wreck.  They  could  have  found  that 
the  ambulance  was  traveling  in  the  center  of  the  street, 
but  as  it  approached  the  other  car  its  driver  diverted  his 
course  from  the  center  of  Classon  avenue  towards  the 
west,  and  thus  came  into  collision.  There  was  no  apparent 
necessity  for  the  diversion.  The  driver  of  the  defendant 
testifies  that  he  thus  turned  to  the  west  to  avoid  the 
accident;  that  he  turned  as  sharp  as  he  could,  excepting 
the  other  driver  to  tiun  down  north,  or  else  stop.  Each 
street  was  34  feet  wide  from  curb  to  ciurb,  and  there  was 
proof  that,  if  the  defendant's  driver  had  continued  on  his 
course,  there  was  room  for  passage  for  his  ambulance 
between  the  rear  of  the  other  car  and  the  easterly  curb  of 
Classon  avenue. 

The  learned  court  charged  plainly  and  correctly  the 


262    Van  Ikgen  v.  Jewish  Hospital  of  Brooklyn 

Opinion  of  the  Court 

advantage  afforded  to  the  defendant's  car  under  the  ordi- 
nances, both  by  its  northerly  course  and  the  character  of 
its  use;  but  it  charged  correctly  that  the  defendant  was 
not  freed  thereby  from  the  obligation  of  reasonable  care. 
The  plaintiff}  as  a  niu'se  in  a  public  institution,  had  been 
furnished  by  her  employer  with  the  car  hired  with  its 
driver  from  a  public  garage  to  carry  crippled  children  to 
their  homes.  The  learned  court  charged  correctly  that 
any  negligence  of  the  driver  of  the  car  that  carried  plantiff 
was  not  imputable  to  her.  The  court  charged  the  jury 
that  if  neither  driver  was  n^ligent,  or  if  only  the  driver 
of  the  car  that  carried  plaintiff  was  negligent,  then  the 
verdict  must  be  for  the  defendant;  if  both  drivers  were 
negligent,  then  the  verdict  must  be  for  the  plaintiff.  The 
charge  was  unexceptionable,  and  in  fact  was  not  excepted 
to,  nor  was  qualification  asked  by  either  party. 

The  learned  counsel  for  the  appellant  invokes  the  prin- 
ciple of  "error  of  judgment."  It  was  neither  specifically 
raised  nor  suggested  at  trial.  I  think  that  it  certainly 
does  not  apply  so  as  to  dispose  of  this  case  as  matter  of 
law.  A  charge  of  negligence  cannot  be  avoided  by  mere 
proof  that  an  actor  erred  in  judgment.  As  Bradley,  J., 
for  the  court,  said  in  McClain  v.  Brooklyn  City  R.  R.  Co., 
116  N.  Y.  459,  469;  22  N.  E.  1062, 1065: 

"While  acting  on  error  in  judgment  under  some  cir- 
cumstances may  constitute  negligence,  such  is  not  the 
necessary  consequence  of  it  under  all  circumstances." 

The  exercise  of  judgment,  to  be  considered,  must  have 
been  made  under  conditions  that  the  comets  describe  al- 
most invariably  as  "an  emergency."'  Wynn  v.  Central 
Parky  N.  &  E.  River  R.  R.  Co.,  133  N.  Y.  575;  30  N.  E. 
721 ;  Benoit  v.  Troy  &  Lanaingburgh  R.  R.  Co.,  154  N.  Y. 
223;  48  N.  E.  524  (the  two  cases  cited  by  the  appellant)* 
Stabenau  v.  Atlantic  Ave.  R.  R.  Co.,  155  N.  Y.  511,  515;  50 
N.  E.  277;  63  Am.  St.  Rep.  693;  Lewis  v.  Long  Island  R.  R. 
Co.,  162  N.  Y.  52;  56  N.  E.  548;  Koster  v.  Coney  Island 
&  Brooklyn  R.  R.  Co.,  165  App.  Div.  227;  151  Supp.  56; 
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Floyd  V.  Phila.  &  Read.  R.  R.,  162  Pa-  44;  29  Atl.  396; 
Donahue  v.  Kelly ,  181  Pa.  99;  37  Atl.  186;  69  Am.  St.  Rep. 
632.  But  if  one's  negligence  brought  about,  in  whole  or  in 
party  the  condition  that  constituted  an  emergency,  he  can- 
not excuse  a  negligence  act  in  the  emergency  by  the  plea 
that  the  act  was  an  error  of  judgment.  Thus  in  the  case 
at  bar  the  jury  could  have  found  that  there  was  nothing 
that  prevented  the  driver  from  continuing  his  way,  in- 
stead of  sharply  turning  out  of  it,  and  that  but  for  that 
turn  he  could  have  cleared  the  other  car.  Of  course,  his 
turn  was  an  erroneous  exercise  of  judgment;  but,  to  use 
the  apt  language  of  Woodward,  J.,  in  Savage  v.  Bavland 
Co.,  42  App.  Div.  287;  58  Supp.  1014: 

''There  was  no  emergency  in  the  sense  that  any  action 
was  necessary  to  avert  a  catastrophe.'' 

I  advise  that  the  judgment  and  order  be  affirmed,  with 
costs. 

Thomas,  Mills,  Putnam  and  Blackmab,  JJ.,  concurred. 


Form  No.  16 


Complaint;  Negfligence;  Collision  between  Hospital  Ambulance 

and  Automobile  at  Street  Comer  ^ 

Supreme  Court,  Kings  County. 


Catherine  E.  Van  Ingen, 

Plaintiff, 
against 
The  Jewish  Hospital  of  Brook- 
lyn, 

Defendant. 


The  above  named  plaintiff  complains  of  the  defendant 
herein  and  alleges : 
I.  Upon  information  and  belief,  that  the  defendant  was 

^  From  Van  Ingen  v.  Jewish  Hospital.   See  ante,  page  258. 
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at  all  the  times  hereinafter  mentioned  and  now  is,  a  cor- 
poration duly  organized  and  existing  under  the  laws  of 
the  State  of  New  York. 

II.  Upon  information  and  belief,  that  at  all  the  times 
hereinafter  mentioned  the  defendant  as  such  .corporation 
conducted  a  hospital  known  as  the  Jewish  Hosiutal  on 
Classon  and  St.  Marks  Avenues  in  the  Borough  of  Brook- 
lyn, City  and  State  of  New  York,  and  that  it  owned, 
operated  and  controlled  and  used  in  connection  with  its 
said  business  of  conducting  a  hospital,  an  automobile 
ambulance. 

III.  That  on  or  about  the  14th  day  of  May,  1914,  while 
this  plaintiff  was  riding  in  an  automobile  along  Pacific 
Street,  a  public  highway  in  the  said  Borough  of  Brooklyn, 
and  while  crossing  Classon  Avenue,  another  highway  in 
the  said  Borough  of  Brooklyn,  this  defendant,  its  agents, 
servants  and  employees,  carelessly  and  negligently  ran  its 
said  automobile  ambulance  agaiost  the  car  in  which  the 
plaintiff  was  riding  and  inflicted  upon  her  severe  internal 
and  external  injuries  and  shock. 

IV.  That  because  of  the  negligence  of  this  defendant, 
as  hereinbefore  set  forth,  and  the  injuries  whidi  the 
plaintiff  sustained,  she  was  made  sick,  sore  and  lame  and 
has  remained  sick,  sore  and  lame  since  the  aforesaid 
occurrence;  that  she  has  been  kept  from  her  employment 
and  has  sustained  pecuniary  loss  thereby;  that  she  has 
been  put  to  great  expense  in  attempting  to  be  cured  of  her 
said  injuries;  that  she  has  suffered  great  pain  and  anguish 
and  that  she  is  informed  and  believes  that  she  will  con- 
tinue to  suffer  for  a  long  time  to  come  and  that  her  said 
injuries  are  permanent. 

V.  That  said  injuries  were  caused  wholly  through  the 
negligence  of  this  defendant,  its  agents,  servants  and  em- 
ployees, and  were  in  no  wise  due  to  any  negligence  on  the 
part  of  the  plaintiff. 

VI.  That  because  of  the  premises  the  plaintiff  has  sus- 
tained damages  in  the  sum  of  ten  thousand  dollars. 
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Whbkbfobe,  plaintiff  demands  judgment  against  the 
defendant  herein  for  the  aforesaid  sum  of  ten  thousand 
($10,000)  dollars,  together  with  the  costs  of  this  action. 

Caldwell  &  Holaces, 
Attorneys  for  Plaintiff, 
44  Court  Street, 
Brooklyn,  N.  Y. 
[Verification.] 


Fonn  No.  17 

Judgment  ^ 

Supreme  Court,  Kings  County. 

Catherine  E.  Van  Ingen, 

Plaintiff, 
against 
The  Jewish  Hospital  of  Brook- 
lyn, 

Defendant. 

This  case  having  duly  come  on  for  trial  at  a  Trial  Term 
of  this  court.  Part  V  thereof,  held  in  and  for  the  County 
of  iOng^  at  the  King^  County  Court  House  in  the  Borough 
of  Brooklyn,  City  and  State  of  New  York,  before  Hon. 
James  C.  Cropset,  Justice,  and  a  jury,  and  the  same  hav- 
ing been  duly  tried  on  the  13th  and  14th  days  of  Decem- 
bCT,  1916,  and  the  defendant  having  moved  to  dismiss  the 
complaint  and  for  the  direction  of  a  verdict  in  its  favor, 
and  the  court,  pending  the  decision  of  said  motions, 
having  submitted  to  the  jury  certain  questions,  and  the 
said  jury  on  the  14th  day  of  December,  1916,  having 
answered  the  said  questions  submitted  to  it  as  follows: 

(I)  Was  the  accident  caused  by  the  n^ligence  of  the 
chauffeur  of  the  Hospital  Ambulance?   Yes. 

^  From  Van  Ingen  v.  Jewish  HospiUd.   See  anU,  page  258. 
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(II)  Was  the  plaintiff  in  any  way  negligent?   No. 

(III)  What  amount  will  compensate  the  plaintiff  for 
the  injuries  she  received?  $3,000. 

(IV)  Do  you  find  a  verdict  in  favor  of  the  plaintiff  or 
the  defendant?   Plaintiff. 

And  the  court  by  an  order  duly  made  and  entered 

a 

herein  on  the  14th  day  of  April,  1917,  having  duly  denied 
the  defendant's  said  motions  and  having  directed  that  a 
general  verdict  be  entered  herein  for  the  sum  of  three 
thousand  ($3,000)  dollars  in  favor  of  the  plaintiff,  and 
against  the  defendant,  and  said  verdict  having  been  duly 
entered,  and  the  interest  on  said  verdict  from  Decem- 
ber 14, 1916,  amounting  to  $60;  and  the  costs  of  the  plain- 
tiff having  been  duly  taxed  at  $206.24; 

Now,  on  motion  of  Caldwell  &  Holmes,  attorneys  for 
plaintiff, 

It  IS  ADJUDGED  that  the  plaintiff,  Catherine  E.  Van 
Ingen,  do  recover  of  the  defendant.  The  Jewish  Hospital  of 
Brooklyn,  the  simx  of  three  thousand  ($3,000)  dollars, 
found  by  the  jury  as  aforesaid,  and  the  sum  of  $60  interest 
thereon,  together  with  the  further  sum  of  $206.24,  costs  of 
the  action,  amounting  in  all  to  the  sum  of  $3,266.24,  and 
that  the  plaintiff  have  execution  therefor. 

Dated,  April  16,  1917. 

William  E.  Kelly, 

Clerk. 


Form  No.  18 
Order  Denying  Motion  for  New  Trial  ^ 

At  a  Trial  Term  of  the  Supreme  Court  of  the  State  of 
New  York,  held  in  and  for  Kings  Coimty  at  the  Court 
House  in  the  Borough  of  Brooklyn,  on  the  13th  day  of 
AprU,  1917. 

^  From  Van  Ingen  v.  Jewish  Hospital.   See  ante,  iMige  258. 
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Present,  Hon.  James  C.  Cropsey,  Justice. 

Catherine  E.  Van  Ingen, 

Plamtiflf, 
against  . 

The  Jewish  Hospital  of  Brook-  ^  ^^^^^ 

Defendant. 

This  cause  having  been  called  for  trial  at  a  Trial  Term 
of  this  court,  Part  V  thereof,  before  Hon.  James  C. 
Cropsey,  Justice,  and  a  jury,  and  the  same  having  been 
duly  tried  on  the  13th  and  14th  days  of  December,  1916, 
and  the  defendant  having  moved  to  dismiss  the  complaint 
and  for  a  direction  of  a  verdict  in  its  favor,  and  decision  on 
said  motions  having  been  reserved,  and  certain  questions 
having  been  submitted  to  the  jury  pending  the  decision  of 
said  motions,  and  the  said  jury  having  made  answers  to 
the  said  questions  submitted  to  them  as  follows: 

(I)  Was  the  accident  caused  by  the  negligence  of  the 
chauffeur  of  the  Hospital  Ambulance?    Yes. 

(II)  Was  the  plaintiff  in  any  way  negligent?    No. 

(III)  What  amount  will  compensate  the  plaintiff  for 
the  injuries  she  received?    $3,000. 

(IV)  Do  you  find  a  verdict  in  favor  of  the  plaintiff  or 
the  defendant?    Plaintiff. 

And  on  the  coming  in  of  said  verdict  the  plaintiff  having 
thereupon  moved  for  judgment  upon  the  verdict  and  the 
defendant  having  moved  to  set  aside  said  verdict,  and 
having  renewed  its  motion  to  dismiss  the  complaint,  and 
the  Court  having  reserved  decision  upon  said  motions,  and 
due  deliberation  having  been  had  thereon. 

Now,  on  motion  of  Caldwell  &  Holmes,  attorneys  for 
the  plaintiff. 

It  is  ordered  that  the  defendant's  motion  to  dismiss 
the  complaint  be  and  the  same  hereby  is  denied,  and  it  is 

Further  ordered  that  the  defendant's  motion  to  set 
aside  the  verdict  be  and  the  same  hereby  is  denied,  and  it  is 
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Further  ordered  that  a  general  verdict  for  three 
thousand  ($3,000)  dollars  in  favor  of  the  plaintiff  and 
against  the  defendant  be  and  the  same  hereby  is  entered. 

Enter, 

Cropset, 
J*  S*  C* 
Granted: 
April  14,  1917, 
Wm.  E.  Kelly, 
Clerk. 


Charge  of  the  Court  ^ 
Cropsey,  J.: 

Gentlemen:  Yesterday  there  was  some  evidence  in- 
troduced with  reference  to  the  character  of  this  institution, 
the  Jewish  Hospital  of  Brooklyn,  tending  to  show  that  it 
was  whoUy  or  partly  a  charitable  institution,  caring  for 
the  sick  and  the  ailing.  That  evidence  was  admitted 
solely  for  the  purpose  of  enabling  me  to  pass  upon  a 
question  of  law  in  this  case,  and  I  say  to  you  now,  as  I 
said  to  you  at  the  time  it  was  being  admitted,  that  that  is 
somethmg  with  which  you  have  nothing  to  do,  because, 
imder  the  law  as  I  have  decided  it,  the  character  of  the 
institution  must  make  no  difference  whatever  in  your 
decision  of  the  facts  of  this  case.  If  I  am  wrong  about 
the  law,  then  the  defendant  here  will  take  his  exception, 
as  he  should,  and  I  can  be  reviewed.  I  want  you  to  get 
clear  the  difference  between  the  law  and  the  facts.  Under 
our  system  of  legal  procedure  in  this  State  the  court 
decides  the  question  of  law,  and  the  jury  must  decide 
only  questions  of  fact.  Everything  that  I  am  saying  is 
being  taken  down,  and  if  I  charge  you  as  to  the  law  any- 
thing that  either  counsel  thinks  is  not  correct,  the  one 
that  thinks  it  is  wrong  will  note  his  exception,  and  then 
my  decision  will  be  open  for  review  in  a  higher  court 

^  From  Van  Ingen  v.  Jewish  Hospital.    See  ante,  page  258. 
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where  any  error  that  I  may  have  committed  can  be  cor- 
rected. But  if  you  enter  your  juryroom  and  tiy  to  lay 
down  the  law  as  you  thmk  it  ought  to  be,  there  would  be 
no  record  of  it,  because,  imder  the  law,  nobody  can  hear 
your  deliberations,  and  you  might  lay  down  the  wrong 
law,  and  nobody  could  review  it,  and  you  would  be  doing 
an  injustice  to  the  party  who  thereby  might  be  prejudiced. 
That  is  the  real  reason  why  you  must  take  the  law  from 
the  court,  whether  you  think  it  is  good  or  bad  law  makes 
no  difference,  because  nobody  is  hurt  if  the  court  charges 
the  law  wrong,  because  that  is  open  to  review  and  can  be 
reviewed  promptly  and  readily.  So  please  take  the  law 
that  I  give  you  as  absolutely  binding  on  you.  On  the 
other  hand  you  will  not  hear  me  say  anything  to  indicate, 
to  the  slightest  extent,  what  I  think  the  facts  of  this  case 
show,  because  that  is  where  your  duty  comes  in.  The 
law  of  this  case  is  that  the  character  of  this  institution 
has  no  part  in  your  determination  of  this  case.  They 
were  running  ambulances,  they  hired  the  chauffeur,  and 
what  they  were  going  to  do,  or  what  they  were  running 
the  ambulances  for,  is  of  no  moment  whatever  in  your 
determination  of  this  case,  nor  how  much  they  were  paid 
by  the  city,  or  whether  it  was  much  or  little,  or  whether 
you  or  I  would  have  been  willing  to  do  it  for  the  same  sum. 
Gentlemen,  in  this  case,  like  in  every  other  case  of  this 
character,  the  person  who  is  hurt  and  comes  into  court 
seeking  money,  must  show  that  the  hurt  which  was  re- 
ceived came  about  without  any  fault  on  her  part.  In 
this  case  I  have  not  heard  any  proof  that  in  any  way 
tends  to  show  that  Miss  Van  Ligen  did  anything  herself 
which  was  careless,  or  which  in  any  way  helped  to  bring 
about  this  accident,  in  fact  the  defendant's  counsel  had 
not  contended  that  in  any  remarks  that  he  has  addressed 
to  you,  so  that  question,  in  this  case,  I  think  you  will  pass 
by  very  readily,  because  there  seems  to  be  no  contention 
that  she  herself  was  negligent,  she  was  in  the  rear  of  the 
limousine,  according  to  the  proof,  and  had  no  more  to  do 
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with  its  management  than  you  or  I,  so  you  can  perhaps 
pass  that  question  very  readily  and  find  that  she  was  not 
herself  negligent. 

Then  you  come  to  this  question,  which  it  seems  to  me 
is  the  real  crucial  question  in  the  case,  and  that  is,  How 
did  the  accident  happen?  And  in  connection  with  that 
you  must  find  whether  or  not  both  of  these  chauffeurs 
were  negligent,  were  to  blame,  or  whether  neither  of  them 
was  to  blame,  or  whether  only  one  of  them  was  to  blame, 
and  if  only  one,  which  one.  I  am  going  to  state  to  you 
what  the  rule  of  law  would  be  in  each  one  of  those  con- 
tingencies. Under  the  law  Miss  Van  Ingen  was  in  no  way 
chargeable,  as  we  say,  with  negligence,  if  there  was  any, 
of  the  chauffeur  of  the  automobile  in  which  she  was  riding, 
because  she  did  not  employ  him,  she  did  not  control  him, 
she  did  not  have  direction,  power,  control  over  him,  which 
the  law  says  makes  her  responsible  for  anything  that  he 
did.  From  that  it  follows,  as  matter  of  law,  that  if  both 
of  these  chauffeurs,  that  is  the  chauffeur  of  the  ambulance, 
and  the  chauffeur  of  the  hmousine,  were  negligent,  both 
of  them  were  careless,  then  the  defendant  would  be  to 
blame  for  this  accident,  because  the  negligence  of  the 
chauffeur  of  the  limousine  could  not  be  charged  as  the 
negligence  of  Miss  Van  Ingen.  If  both  chauffeurs  were 
to  blame,  and  you  find  that  Miss  Van  Ingen  was  not  to 
blame,  as  I  have  already  indicated,  then  your  verdict 
would  be  for  the  plaintiff.  If  neither  of  the  chauffeurs 
was  to  blame,  of  course  you  would  know,  without  my 
teUing  you,  that  your  verdict  must  be  for  the  defendant, 
because  if  nobody  was  to  blame  for  the  accident,  if  it  was 
a  pure  accident  without  any  negligence  entering  into  it, 
then  the  plaintiff  has  no  case  and  your  verdict  must  be 
for  the  defendant.  If  only  one  of  the  chauffeurs  was  to 
blame,  then  you  must  say  which  one.  If  the  chauffeur 
of  the  Iknousine  was  solely  to  blame,  then  your  verdict 
must  be  for  the  defendant,  not  because  Miss  Van  Ingen 
is  chargeable  with  his  negligence,  but  because,  if  he  was 
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the  only  one  to  blame,  then  there  is  nothing  that  you  can 
charge  against  the  Jewish  Hospital,  the  defendant  in  this 
action.  But  if  you  say  that  the  chauffeur  of  the  hospital 
ambulance  was  solely  to  blame  for  the  accident,  then 
your  verdict  must  be  for  the  plaintiff.  To  briefly  sum- 
marize: If  neither  chauffeur  was  to  blame,  verdict  for 
the  defendant;  if  the  chauffeur  of  the  limousine  was  the 
only  one  to  blame,  verdict  for  the  defendant;  but  if  both 
chauffeurs  were  to  blame,  verdict  for  the  plaintiff;  or  if 
the  only  chauffeur  to  blame  was  the  chauffeur  of  the  ambu- 
lance, verdict  for  the  plaintiff.  If  you  find  that  both 
chauffeurs  were  to  blame,  it  does  not  make  any  difference 
whether  you  think  one  was  more  to  blame  than  the  other, 
because,  under  the  law,  the  extent  or  degree  of  blame  or 
carelessness  does  not  matter,  if  they  were  both  to  blame, 
even  though  you  think  one  was  more  to  blame  than  the 
other,  the  plaintiff  is  entitled  to  a  verdict.  When  I  say 
"blame,"  as  I  have  said  in  some  places,  I  want  you  to 
know  just  what  I  mean  by  that.  I  do  not  mean  that  in 
any  critical  sense,  but  I  mean  just  this:  The  law  says 
that  people  who  are  negligent  and  careless,  under  certain 
conditions,  are  liable  for  an  accident  that  happens,  and 
when  I  said  "blame"  I  meant  if  you  find  there  was  any 
negligence  and  carelessness  in  the  operation  of  these 
automobiles,  or  either  of  them.  In  deciding  whether  or 
not  either,  or  neither,  or  both  of  these  chauffeurs  were  to 
blame,  you  must  get  pretty  clear  in  your  own  minds,  to 
your  own  satisfaction,  how  the  accident  happened.  We 
know  the  two  machines  came  together,  but  that  won't 
help  you  if  you  did  not  know  anything  more  than  that, 
unless  you  knew  how  they  came  together,  imless  you 
knew  the  speed,  perhaps,  at  which  they  were  going,  unless 
you  knew  the  place  where  they  came  from,  unless  you 
knew  the  approximate  distance  each  was  from  the  point 
of  contact  as  they  came  along  their  respective  streets, 
you  would  not  be  able,  as  intelligent  men,  to  say  which 
chauffeur  was  to  blame,  if  either.    So  you  muist  take  all 
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the  evidence  and  decide  whether  or  not  there  was  negli- 
gence, and  if  so  who  was  to  blame. 

Under  the  law,  people  using  the  streets,  and  vehicles 
that  are  being  driven  along  the  streets,  as  in  this  case,  owe 
duties  to  everybody  else  on  the  street,  and  the  rule  that 
I  am  going  to  state  to  you  is  applicable  alike  to  the  chauf- 
feur of  the  hospital  ambulance  and  to  the  chauffeur  of 
the  limousine,  they  were  each  obliged,  imder  the  law,  to 
drive  their  vehicles  in  a  reasonably  careful  manner,  to 
be  reasonably  watchful  and  attentive  to  where  they  were 
going,  and  when  approaching  a  cross  street,  at  mter- 
sections  such  as  this  was,  they  were  obliged  to  be  reason- 
ably watchful  to  see  whether  or  not  vehicles  were  approach- 
ing from  either  side  on  the  cross  street  that  they  were 
about  to  enter  upon,  and  to  have  their  vehicles  imder 
reasonable  control  under  all  the  conditions  that  existed. 
Did  either  or  both  of  these  chauffeurs  live  up  to  that  rule 
of  law?  If  they  did  then  they  were  not  negligent.  K 
they  did  not,  and  their  failure  to  do  that  brought  about 
the  accident,  then  you  can  find  that  they  were  negligent. 

How  did  the  accident  happen?  I  am  not  going,  by  the 
sUghtest  suggestion,  to  attempt  to  indicate  to  you  what 
I  think  as  to  how  it  happened,  because  I  am  going  to  be 
just  as  careful  about  not  intruding  on  your  province  as 
you  are  going  to  be  about  intruding  on  mme.  That  is 
your  duty,  to  find  out  how  this  accident  happened.  In 
a  general  way  the  plaintiff  claims  that  the  limousine  came 
along  at  a  moderate  rate  of  speed,  less  than  fifteen  miles 
an  hour  according  to  some  of  the  witnesses,  going  across 
Classon  Avenue,  going  west,  and  at  the  time  it  got  to 
Classon  Avenue,  or  thereabouts,  the  chauffeiu'  looked 
but  did  not  notice  any  automobile,  or  other  vehicle,  com- 
ing, but  that  as  he  was  nearly  across,  or  part  way  across, — 
you  will  remember  the  testimony, — ^he  saw  the  hospital 
ambulance  coming  down  some  distance  from  him.  He 
claims  that  half  of  the  roadway  of  Classon  Avenue  was 
free,  and  that  the  hospital  ambulance  could  have  passed 
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mitted  to  go  across  first,  and  the  one  that  did  not  have 
the  right  of  way  should  hold  back  and  let  the  one  that 
had  the  right  of  way  go  by.  That  is  what  the  right  of 
way  means  as  appUed  to  this  situation  and  as  phrased  in 
these  ordinances.  '^ Right-of-way"  does  not  mean  that  a 
vehicle  can  violate  all  laws  and  need  not  be  operated  in  a 
reasonable  manner,  it  does  not  mean  that  you  can  run 
your  vehicle  any  way  you  please,  because,  under  the  law, 
you  have  a  right-of-way,  you  must  run  your  vehicle  care- 
fully even  though  you  have  the  right-of-way.  In  this 
case  the  ambulances  had  the  right-of-way  because  of  the 
two  ordmances,  it  had  it  because  it  was  going  north  and 
the  limousine  was  going  west,  and  also  because  it  was  an 
ambulance.  If  you  find  that  the  situation  was  that  both 
of  these  vehicles  being  run  carefully  would  have  come  to 
the  point  of  collision  about  the  same  time,  then,  under 
those  conditions,  you  could  find  that  the  ambulance  had 
a  right  to  continue  on,  but  that  is  only  so  if  you  find  it 
was  being  run  or  controlled  with  reasonable  care. 

If  you  find  for  the  defendant,  it  is  simply  verdict  for 
the  defendant.  If  you  find  for  the  plaintiff,  it  would  be  a 
verdict  for  plaintiff  for  the  amount  of  money  which  you 
think  is  compensatory,  and  what  that  is,  is  for  you  to  say. 
You  have  heard  what  her  injuries  were.  Apparently  there 
is  no  dispute  that  she  had  a  broken  leg,  a  Potts'  fracture, 
both  of  the  bones  of  the  leg  were  broken,  and  there  is  a 
separation  of  the  bones  besides.  She  had  some  cuts  or 
abrasions,  or  bruises,  and  such  other  mjuries  as  the  proof 
shows  she  sustained.  She  is  entitled  to  be  paid  for  the 
pain  and  suffering  she  endured,  if  she  is  entitled  to  any- 
thing,  and  if  she  is  not  entitled  to  anything  it  does  not 
make  any  difference  how  badly  she  was  hurt.  If  she  is 
entitled  to  recover,  she  is  entitled  to  fair  arid  adequate 
compensation,  not  too  much  and  not  too  little  either,  for 
the  disability,  for  any  lasting  effects,  for  all  she  now  has, 
or  will  have,  if  you  find  that  she  will  have  any  permanent 
effects  from  the  proof  in  this  case,  because  if  she  is  to 
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have  permanent  effects  she  is  entitled  to  be  paid  for  them 
now,  if  she  is  entitled  to  a  verdict  at  all.  You  must  be 
satisfied,  on  all  the  proof  in  this  case,  that  she  is  entitled 
to  a  verdict,  otherwise  you  will  find  for  the  defendant. 
In  other  words,  you  have  to  be  satisfied,  you  have  to  be 
convinced  that  the  accident  happened  through  the  fault 
of  the  chauffeur  of  the  hospital  ambulance,  either  through 
his  fault  alone  or  through  his  fault  and  the  fault  of  the 
chauffeur  of  the  limousine.  You  have  to  find  that  it 
happened  in  one  of  those  two  ways,  and  be  satisfied  that 
that  is  the  truth  of  the  situation  before  you  could  find  for 
the  plaintiff.  If  you  do  not  find  that  it  happened  in  that 
way,  or  if  you  do  not  know  how  it  happened,  if  you  are 
not  satisfied,  then  you  must  find  for  the  defendant. 

Gentlemen,  take  this  case,  as  you  have  taken  others 
this  week,  and  give  it  the  same  conscientious  thought  and 
consideration  that  you  have  given  to  the  other  cases,  and 
let  your  verdict  reflect,  as  I  am  sure  it  will,  what  your 
consciences  tell  you  is  the  real  truth  and  merit  of  this 
controversy. 

Are  there  any  exceptions  or  requests? 

The  Court  (to  Mr.  Loder) :  I  think  you  better  take  an 
exception  to  the  first  part  of  my  charge,  as  to  the  char- 
acter of  the  institution. 

Mr.  Loder:  I  note  an  exception  to  the  first  part  of  the 
court's  charge  to  the  effect  that  the  character  of  the 
institution  has  no  effect  upon  this  case. 

The  jury  retire. 

Mr.  Holmes:  If  your  Honor  should  dismiss  the  com- 
plaint on  review,  the  verdict  would  not  stand  if  the  plain- 
tiff got  one,  but  if  you  set  the  verdict  aside  then  it  would 
be  reiostated. 

The  Court :  Is  that  so  \mder  the  practice? 

Mr.  Holmes:  Yes,  sir,  and  it  seems  to  me  without  any 
reason. 

The  Court:  If  there  is  any  question  of  special  practice 
I  will  send  for  the  jury. 
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Mr.  Loder:  Perhaps  that  would  be  the  better  way. 

The  Court  (to  Mr.  Hohnes):  Are  you  sure  you  are 
right  about  the  practice? 

Mr.  Hohnes :  Yes,  sir,  I  am  absolutely  sure  about  that. 
The  Court  of  Appeals  said  in  case  the  complaint  is  dis- 
missed, and  the  verdict  is  received,  that  the  verdict  is  a 
nullity,  and  the  reason  they  give  is  that  the  aggrieved 
party  has  not  had  a  chance  to  make  a  motion  for  a  new 
trial. 

The  jury  returns  to  the  courtroom. 

The  Court:  Gentlemen,  before  you  went  out  I  shoidd 
have  submitted  to  you  these  questions: 

The  first  question  is:  ''Was  the  accident  caused  by  the 
negligence  of  the  chauffeur  of  the  hospital  ambulance? 
You  will  answer  that  either  "Yes"  or  "No.''  Of  course, 
if  it  was  caused  by  the  negligence  of  the  chauffeur  of  the 
hospital  ambulance,  then  you  will  say  "Yes,"  even  though 
you  also  find  that  it  may  have  been  caused  in  part  by  the 
negligence  of  the  chauffeur  of  the  limousine,  because  really 
you  haven't  anjrthing  to  do  with  that  here,  so  long  as  the 
chauffeiu*  of  the  hospital  ambulance  was  negligent.  So 
if  you  find  that  both  chauffeurs  were  to  blame  you  will 
still  answer  "Yes"  to  the  first  question.  Of  course,  if  the 
chauffeur  of  the  hospital  ambulance  was  not  to  blame, 
then  you  will  say  "No"  to  that  question. 

The  second  question  is:  "Was  the  plaintiff  in  any  way 
negligent?"  You  won't  have  any  trouble,  I  am  sure,  in 
saying  "No"  to  that,  because  the  counsel  for  the  defend- 
ant does  not  make  any  contention  that  she  was  n^ligent. 

The  third  question  is:  "What  amount  will  compensate 
the  plaintiff  for  the  injuries  she  received?"  I  have 
charged  you  about  that  already. 

The  fourth  question  is:  "Do  you  find  a  verdict  in  favor 
of  the  plaintiff  or  defendant?  " 

That  you  would  find  anyhow  imder  the  general  charge 
I  gave  you,  so  to  the  last  question  say  either  "defend- 
ant" or  "plaintiff"  as  you  find  the  verdict  should  be. 
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Please  answer  those  questions  and  sign  your  names  to  it, 
and  return  it. 

The  jury  retires  and  later  returns  into  court. 

Clerk  of  the  Court :  Gentlemen  of  the  jury,  you  answer 
the  questions  submitted  to  you,  as  follows: 

1.  ''Was  the  accident  caused  by  the  negligence  of  the 
chauffeur  of  the  hospital  ambulance? '' 

Answer :  Yes. 

2.  ''Was  the  plaintiff  in  any  way  negligent?*' 
Answer:  No. 

3.  "What  amoimt  of  compensation  for  injuries  sus- 
tained?" 

Answer:  $3,000. 

4.  "Do  you  find  a  verdict  in  favor  of  the  plaintiff  or 
the  defendant?" 

Answer:  Plaintiff. 

Mr.  Holmes:  I  move  for  judgment  on  the  special  ver- 
dict. 

The  Court:  I  will  take  it  imder  advisement. 

Mr.  Loder:  The  defendant  moves  to  set  aside  the 
verdict  and  for  a  new  trial  on  the  exceptions  taken,  and 
upon  all  the  groimds  mentioned  in  Section  999  of  the 
Code  of  Civil  Procedure,  and  also  renews  the  motions 
made  at  the  end  of  the  defendant's  case  for  a  dismissal  of 
the  complaint,  and  for  the  direction  of  a  verdict,  upon  the 
ground  that  upon  the  facts  of  the  case  it  appears  that  the 
driver  of  the  ambulance,  and  that  the  defendant  in  this 
case,  was  performing,  at  the  time  of  this  accident,  a  gov- 
ernmental function,  and  that  therefore  it  is  absolved  from 
all  liability. 

The  Court:  Decision  reserved. 

The  motion  was  subsequently  denied  and  the  defendant 
noted  an  exception. 
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Cropsey,  J. : 

The  plaintiff  was  injured  while  riding  in  an  automobile 
on  a  public  highway.  This  machine  was  run  into  by  an 
ambulance  belonging  to  the  defendant  and  in  charge  of  its 
servant.  The  plaintiff  has  had  a  verdict,  the  jury  finding 
that  the  negligence  of  the  defendant's  servant,  in  charge 
of  the  ambulance,  was  the  cause  of  the  collision.  The 
verdict  is  amply  supported  by  the  proof  and  is  proper, 
unless  the  defendant  is  immime  from  liability.  That 
question  arises  on  motions  made  to  dismiss  the  complaint 
or  direct  a  verdict  for  the  defendant,  decision  on  which 
was  reserved.  The  claim  of  the  defendant  to  exemption 
from  liability  is  twofold:  1.  Because  it  is  a  charitable 
corporation,  and  2,  because  at  the  time  of  the  accident  it 
was  performing  a  governmental  duty  for  the  City  of  New 
York.  The  defendant  is  a  charitable  organization,  main- 
taining a  hospital  in  which  the  poor  are  treated  without 
charge  and  in  which  those  who  can  afford  it  are  required 
to  pay,  and  also  owning  and  operating  two  ambulances. 
These  are  in  charge  of  its  employees  and  are  used  for  its 
purposes  and  also  to  respond  to  city  calls,  given  through 
the  police  department  under  an  arrangement  by  which  the 
defendant  receives  $3,000  a  year  from  the  city  for  doing 
that  work.  At  the  time  of  the  accident  the  ambulance  was 
responding  to  a  call  sent  in  by  the  poUce  department.  The 
defendant  cites  Noble  v.  Hahnemann  HospUal,  112  App. 
Div.  663;  98  Supp.  605,  as  authority  for  both  its  claims, 
and  it  is  a  fact  that  the  opinion  in  that  case  does  discuss 
both  questions  and  does  say  that  the  defendant  is  not 
liable  because  it  is  a  charitable  corporation  and  because 
it  was  engaged  in  governmental  work.  The  decision 
seems  to  have  gone  upon  the  first  ground,  the  court  saying 
(page  665) :  ''The  defendant  being  a  benevolent  institution 

1  From  Van  Ingen  v.  Jewish  HoapiUd.   See  ante,  page  258. 
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and  no  financial  benefit  accruing  to  its  directors  or  man- 
agers, we  think  the  doctrine  of  respondeat  superior  does 
not  apply/'  After  having  thus  decided  the  case  the  opin- 
ion continues  on  to  say  that  the  defendant  was  performing 
an  act  for  the  city,  of  a  governmental  character,  and 
hence  was  not  liable.  The  first  ground  stated  in  the  opin- 
ion has  been  held  repeatedly  not  to  be  the  law,  and  the 
second  ground  we  submit  is  equally  unsoimd.  That  a 
charitable  corporation  is  liable  in  this  State  for  the  negli- 
gence of  its  servants  is  no  longer  open  to  question.  The 
only  exception  is  in  the  case  of  beneficiaries  or  patients. 
KeUogg  v.  Church  Charity  FoundatioUy  128  App.  Div.  214, 
215,  218;  112  Supp.  566;  and  case^  cited;  Schioendarff  v. 
New  York  Hospital,  211  N.  Y.  125;  105  N.  E.  93;  52  L..R. 
A.  (N.  S.)  505.  In  the  case  of  beneficiaries  it  is  held  that 
they  are  deemed  to  have  waived  any  claim  by  accepting 
the  benefit  of  the  charity,  even  though  they  were  not 
voluntary  recipients  of  it.  And  this  rule  has  been  carried 
so  far  as  to  hold  that  a  criminal,  sentenced  imder  the  law 
to  an  institution  not  maintained  by  the  mimicipaUty, 
cannot  recover  for  injuries  sustained  while  there  caused 
by  the  negligence  of  its  employees.  Corbett  v.  St.  Vincent 
Indust.  School,  79  App.  Div.,  334;  79  Supp.  369;  aflf'd  177 
N.  Y.  16.  As  to  outsiders,  its  liability  is  the  same  as  that 
of  any  other  person  or  corporation.  Hordem  v.  SalrxUion 
Army,  199  N.  Y.  233;  Kellogg  v.  Church  Charity  Foundor 
turn,  203  N.  Y.  191.  The  plaintiff  herein  was  not  a  patient 
or  beneficiary  of  the  defendant,  so  the  latter  cannot 
escape  liability  because  it  is  a  charitable  body.  Whether 
defendant  is  immime  when  engaged  in  a  governmental 
work  is  a  different  question,  and  yet  the  principle  under- 
lying both  questions  is  much  the  same.  And  that  is 
whether  the  rule  respondeat  superior  applies.  In  a  case  of 
a  beneficiary  that  rule  applies,  but  a  recovery  is  denied 
on  the  theory  of  a  waiver  by  the  patient.  If  the  rule  also 
applies  when  the  work  being  done  is  governmental  in  its 
nature,  then  the  defendant  is  liable.    Why  should  it  not 
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apply?  The  fact  that  charitable  mstitutions  are  relieved 
from  liability  to  free  patients  only  on  the  theory  of  waiver 
or  claim;  and  not  because  the  rule  respondeat  superior  does 
not  apply,  would  seem  to  show  that  even  where  such 
corporations  are  engaged  in  governmental  work  that  rule 
applies.  Caring  for  a  charity  patient  in  a  hospital  is  doing 
governmental  work  just  as  much  as  operating  an  ambul- 
ance to  bring  him  there.  As  there  would  be  a  Uability  to 
such  a  patient  but  for  his  waiver,  and  as  there  is  no  waiver 
in  the  case  of  strangers,  there  must  be  a  liability  to  them 
for  the  negligent  acts  of  the  corporation's  servants.  There 
is  no  authority  in  this  State  determining  this  question, 
unless  the  language  iil  Ncble  v.  Hahnemann  Hospital,  1 12 
App.  Div.  663,  665, 666;  98  Supp.  605;  which  seems  to  be 
(Mter,  be  deemed  such.  That  language  is  (page  666) : ' '  The 
defendant  is  the  agent  or  representative  of  the  city,  and  the 
same  principle  which  gives  freedom  from  UabiUty  to  the 
city  is  also  effective  to  exonerate  the  hospital  corporation." 
But  is  this  sound?  Does  that  statement  correctly  state  the 
law?  MimicipaUties  are  held  to  be  immune  from  liability 
for  the  negligence  of  their  servants  only  when  they  are 
engaged  in  the  performance  of  some  governmental  work, 
and  then  only  for  one  of  two  reasons,  either  that  the  act 
done  was  vUbra  vires,  or  that  the  employee  doing  it  was  not 
the  servant  of  the  municipality,  and  so  the  doctrine  of 
respondeat  superior  did  not  apply.  Dillon  on  Municipal 
Corporations,  5th  ed.,  sees.  1655-1664;  Maxrmlian  v. 
Mayor,  62  N.  Y.  160;  Lefrois  v.  County  of  Monroe,  162 
N.  Y.  563.  The  exemption  \mder  the  latter  ground  is  not 
based  merely  upon  the  nature  and  character  of  the  work 
being  done.  If  it  were,  the  person  actually  doing  it  would 
be  immime;  but  that  is  not  so.  While  a  municipaUty  is 
not  liable  for  the  negligent  acts  of  a  member  of  its  police 
or  fire  departments,  although  committed  in  the  perform- 
ance of  his  duty,  Smith  v.  City  of  Rochester,  76  N.  Y.  506, 
513;  Gaetjens  v.  City  ofN.  F.,  132  App.  Div.  394;  116  Supp. 
759;  Mayor,  &c.  of  City  of  N.  Y.  v.  Workman,  67  Fed. 
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Rep.  347;  WoodhvU  v.  Mayor,  Ac,  150  N.  Y.  450;  Wilcox 
V.  City  of  Rochester  J  190  N.  Y,  137,  the  policeman  or  fire- 
maiL  in  question  is  personally  liable.  Morse  v.  Sweenie,  15 
Bradwell,  111.,  486;  NaweU  v.  Wright,  3  Allen,  166;  BiMer- 
field  V.  Boston,  148  Mass.  544,  546.  The  rule  is  correctly 
stated  m  Moynihan  v.  Todd,  188  Mass.  301,  at  305:  ''For  a 
personal  act  of  malfeasance,  we  are  of  opioion  that  a 
party  should  be  held  liable  to  one  injured  by  it,  as  well 
when  m  the  performance  of  a  public  duty  as  when  other- 
wise engaged."  This  principle  is  involved  in  the  cases 
dealing  with  the  liability  for  a  dangerous  condition  of  the 
highway  in  a  town.  Formerly  a  town  was  not  liable  for 
the  condition  of  its  highways.  People  ex  rd.  Van  Keuren 
V.  Tovm  Auditors,  74  N.  Y.  310,  but  the  highway  com- 
missioners were  liable  when  funds  were  available.  Hover 
V.  Barkhoof,  44  N.  Y.  113;  Bennett  v.  WhUney,  94  N.  Y. 
302,  306.  A  statute  was  then  passed  making  towns  liable, 
and  that  was  upheld,  Flansburg  v.  Tovm  of  EJbridge,  205 
N.  Y.  423,  but  the  highway  commissioners  also  are  liable 
for  their  neglect.  CampbeU  v.  Powers,  155  App.  Div. 
862;  140  Supp.  675;  Monk  v.  Tovm  of  New  Utrecht,  104 
N.  Y.  552,  557.  So,  regardless  of  the  work  in  which  he 
was  engaged  at  the  time,  it  is  clear  that  the  defendant's 
chauffexu*  in  charge  of  its  ambulance  would  be  personally 
liable  for  his  negligent  act  which  injured  the  plaintiff. 
The  exemption  from  liability  of  a  municipality  for  acts 
which  are  not  vUra  vires  is  based  on  the  proposition  that 
the  rule,  respondeat  superior,  does  not  apply  to  acts  of  its 
employees  done  in  carryiag  out  the  obligations  of  the 
State  at  large  in  the  performance  of  its  governmental 
functions,  that  in  the  doing  of  that  work  the  employees 
are  not  the  servants  of  the  municipality,  but  of  the  people 
or  the  public  generally,  and  are  not  performing  any 
services  for  it.  MaxmUian  v.  Mayor,  62  N.  Y.  160.  The 
fact  that  such  service  is  not  for  the  benefit  of  the  munic- 
ipality and  that  the  latter  realizes  no  profit  from  it  is  also 
mentioned.    These  reasons  do  not  apply  to  an  individual 
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or  corporation  doing  governmental  work.  If  they  did, 
they  should  apply  equally  whether  the  services  were 
rendered  at  the  request  of  the  municipality  or  voluntarily 
assumed  without  such  request.  And  then  it  would  follow 
that  an  individual  would  not  be  liable  for  his  servant's 
negligence,  if  the  servant  was  performing  for  him  an  act  of 
charity.  But  this  is  not  the  law.  The  reverse  is  true  and 
the  employer  would  be  liable  in  the  case  assumed.  KeUogg 
V.  Church  Charily  Foundation,  128  App.  Div.  214,  217; 
112  Supp.  566.  The  servant  of  an  individual  or  corpora- 
tion, charitable  or  otherwise,  is  not  an  employee  of  the 
public  merely  because  he  is  performing  for  his  master  some 
governmental  function.  He  is  the  servant  of  his  employer 
while  doing  that  work  just  the  same  as  he  is  while  doing 
other  work.  His  employer  has  the  right  to  direct  and 
control  him,  to  discharge  him  and  to  hire  another  in  his 
place.  Every  element  of  the  relationship  of  master  and 
servant  exists  between  them.  To  hold  that  it  does  not 
would  be  contrary  to  the  fact  and  would  be  arbitrarily 
making  fiction  take  its  place.  The  defendant's  contention 
would  lead  to  this  anomalous  result :  if  an  individual  were 
doing  work  here  in  question  for  the  municipality,  he  would 
be  liable  if  he  personally  operated  the  ambulance  in  a 
negligent  manner,  but  not  if  he  hired  some  one  to  operate 
it  for  him.  A  person  is  liable  for  his  personal  act  of 
negligence,  as  the  authorities  previously  cited  show,  even 
though  it  be  committed  in  the  performance  of  a  govern- 
mental function.  And  it  is  inconsistent  to  hold  that  he  is 
liable  for  his  own  negligent  act  and  is  not  liable  for  the 
similar  act  of  his  servant,  committed  in  doing  his  work 
under  his  direction.  He  should  be  equally  liable  for  both. 
This  situation  can  never  arise  in  the  case  of  a  munic- 
ipality, for  it  can  act  only  through  its  employees.  The 
rule,  respondeat  superior,  does  apply  in  all  cases  except 
those  in  which  a  branch  of  the  government  is  engaged  in 
performing  a  purely  public  service  which  is  imposed  upon 
the  people  generally.   There  is  no  reason  for  extending  the 
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exemption  from  liability.  And  this  is  especially  true  when, 
as  here,  the  concern  doing  the  work  for  the  municipality  is 
paid  for  it.  The  defendant  receives  $3,000  a  year  from 
the  city  for  answering  such  ambulance  calls  as  are  sent 
to  ity  the  ambulance  being  used  also  for  the  private  pur- 
poses of  the  defendant.  Where  this  question  has  arisen 
outside  this  State,  it  has  been  held  that  the  employer  of 
the  person,  whose  negligence  caused  the  accident,  was 
liable,  notwithstanding  the  act  was  committed  in  the  per- 
formance of  a  governmental  fimction.  Cases  involving 
the  operation  of  charity  ambulances,  under  circum- 
stances similar  to  those  in  this  case,  hold  that  the  de- 
fendant is  liable.  O'Donnell  v.  M.  &  P.  DisL  Telegraph 
Co.,  167  Ky.  468;  Green  v.  Eden,  2A  Ind.  App.  Ct.  583. 
The  distinction  between  suing  the  city  for  the  negligence 
of  one  of  its  employees  and  a  private  corporation  with 
whom  the  city  has  made  a  contract  to  care  for  some  of  its 
property  for  the  negligence  of  its  servants  is  pointed  out  in 
Gartland  v.  N.  Y.  Zoological  Society,  135  App.  Div.  163, 
171;  120  Supp.  24.  There  it  was  held  that  the  defendant 
was  liable  for  the  negligent  act  of  its  employee  in  the 
management  of  the  Aquarium  in  New  York  City,  it  having 
contracted  with  the  city  to  care  for  that  building.  The 
powers  of  the  defendant  in  the  cited  case  to  employ  help 
are  set  forth  and  their  scope  is  noted.  But  they  are  no 
broader  than  the  powers  of  the  defendant  in  the  instant 
case,  for  those  are  absolute.  As  the  court  there  aptly  said 
(page  171):  "No  public  oflScer  in  the  City  of  New  York 
has  any  such  power  as  that  over  his  subordinates.  Such 
freedom  of  action  is  now  reserved  solely  to  private  em- 
ployers." There  the  defendant  claimed  exemption  under 
the  authorities,  holding  the  city  not  to  be  liable,  but  the 
court  said  (page  171):  "We  find  no  authority  to  sustain 
the  claims  of  the  appellant,  and  we  think  there  is  every 
reason  why  we  should  reject  them.  It  controls  parts  of 
the  city  property  upon  which  it  states  it  receives  millions 
of  visitors  every  year.    Its  control  over  such  property  and 
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buildings,  the  appointment,  direction  and  discharge  of  its 
employees,  is  absolute.  With  this  power  it  should  realize 
its  responsibilities  and  be  held  to  that  measure  of  respon- 
sibility which  every  employer  has  to  meet  under  the  law." 
The  same  may  be  said  of  this  defendant.  While  the  city  is 
not  liable  for  the  n^ligent  operation  of  its  fire  apparatus, 
a  fire  patrol  corporation,  operating  pursuant  to  statute  a 
service  to  aid  in  extinguishing  fires  and  in  preserving 
property,  is  liable  even  though  it  is  doing  the  city's  work, 
and  has  issued  no  stock  and  has  no  profits,  and  is  partly 
supported  by  the  city.  Newcomb  v.  Boston  Protective 
DepLf  151  Mass.  215;  Bates  v.  Worcester  Protective  DepL, 
177  Mass.  130,  134;  Muhs  v.  Fire  Ins.  Salvage  Carps,  89 
App.  Div.  389;  85  Supp.  911.  There  is  no  good  reason 
why  the  defendant  should  not  be  held  liable  for  the 
negligent  acts  of  its  chauffeur.  It  is  in  an  entirely  different 
situation  than  a  municipality.  The  defendant  was  not 
obliged  to  undertake  the  performance  of  the  govern- 
mental fimctions.  It  was  free  to  imdertake  the  work  or 
not,  as  it  wished.  It  was  not  required  to  do  it  for  the  city. 
Having  voluntarily  assumed  the  work,  it  should  not  be 
exempt  from  liability  for  the  acts  of  its  employees.  This 
should  be  so  if  the  work  was  done  without  pay.  And  there 
is  greater  reason  for  enforcing  its  liability  when  it  is  paid 
for  rendering  the  service.  There  is  no  hardship  to  the 
defendant  in  enforcing  the  rule.  It  was  not  obliged  to 
'  maintain  the  ambulance  service  for  the  city.  When  it 
saw  fit  to  do  so,  whether  for  profit  or  for  no  profit,  it 
necessarily  assumed  a  responsibiUty  which  included  a 
liability  to  strangers  injured  through  the  carelessness  of 
its  servants.  If  it  would  be  relieved  of  the  liability  it 
should  not  operate  the  ambulance.  The  reserved  motions 
must  be  denied  and  a  general  verdict  for  the  plaintiff 
ordered  upon  the  special  verdict  of  the  jury.  Give  notice 
of  settlement  of  order  to  be  entered. 
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Habry  B.  Anderson,  Appellant,  v.  The  Fidelity  & 
Casuai/py  Company  of  New  York,  Respondent  * 

(183  App.  Div.  170;  170  Supp.  431) 
Accident  insisraiice;  double  indemnity;  common  carrier;  tazicab 

1.  A  taxicab  is  a  common  carrier  of  passengers,  within  the 
meaning  of  a  policy  of  accident  insurance,  awarding  double 
indemnity  during  disability  caused  by  an  accident  sustained 
by  the  assured  ''while  in  or  on  a  public  conveyance  (includ- 
ing the  platform,  steps,  and  running  board  thereof)  provided 
by  a  common  carrier  for  passenger  service." 


>  See  complaint  from  this  case,  post,  page  295.  See  also  stipulation 
showing  the  nature  of  the  business  conducted  by  the  taxicab  com- 
pany, past,  page  302;  and  the  decision  of  the  court  below  which  was 
reversed  by  the  judgment  based  on  the  opinion  in  the  text,  post,  page 
311. 

The  New  York  Law  Journal  commented  editorially  on  June  1,  1918, 
on  the  decision  in  the  text  as  follows: 

COliMON    carriers — ^PROPRIBTOBS    OF   AUTOMOBILES    FOR    INDIS- 

CRDONATB  mRB 

There  is  reported  in  this  journal  to-day  the  decision  of  the  Third 
Appellate  Division  of  the  New  York  Supreme  Court  in  Anderson  v. 
Fiddiiy  A  CasuaUy  Company  of  New  York,  in  which  it  is  held  that  a 
taxicab  company,  operating  in  a  city,  is  a  common  carrier  and  that  its 
vehicles  are  "public  conveyances."  These  classifications  are  made 
with  special  reference  to  an  accident  insurance  policy,  it  being  held 
that  the  policy  bolder  is  entitled  to  double  indenmity  under  the  tenns 
of  the  instrument  because  he  was  injured  while  on  a  "public  convey- 
ance," "provided  by  a  common  carrier  for  passenger  service."  There 
is  dted,  among  other  authorities,  Primrose  v.  Casualty  Company  of 
America  (232  Pa.  210),  also  an  accident  insurance  case,  in  which  a 
similar  view  was  taken  as  to  what  constitutes  a  public  conveyance. 

The  rulings  in  this  recent  New  York  case,  with  special  reference  to 
accident  insurance,  are  in  accordance  with  the  weight  of  authority 
upon  questions  of  right  and  liability  in  different  departments  of  the 
law.   There  may  be  cited  by  ways  of  illustration  the  recent  decision  of 
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Appeal  by  the  plaintiff,  Harry  B.  Anderson,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany 
on  the  4th  day  of  December,  1917,  upon  the  decision  of 
the  court,  the  facts  having  been  stipulated. 

Mitts  &  Mills  [Borden  H.  Mills  of  counsel],  for  the  ap- 
pellant. 

Nodal,  Jones  &  Mowton  [Edmn  A.  Jones  and  Ains- 
worth,  Carlisle  &  Sullivan  of  counsel],  for  the  respondent. 

Cochrane,  J.: 

The  plaintiff,  standing  at  the  comer  of  State  and  Pearl 
streets  in  Albany,  called  one  of  the  taxicabs  owned  and 
operated  by  the  Yellow  Taxi  Service,  Inc.,  a  domestic 
corporation,  to  convey  him  and  his  friend  to  the  Elks' 


the  Supreme  Court  of  Washington  in  Cusking  v.  White  (April,  1918, 
172  Pac.  229).  It  was  held  that  a  carrier  engaged  in  the  automobile 
rent  business,  who  owns  and  operates  a  motor-propelled  vehicle  for 
hire,  either  at  a  charge  of  so  much  per  trip  or  so  much  per  hour,  who 
has  a  fixed  stand  or  place  where  his  car  is  available  to  prospective 
customers  during  many  hours  of  the  day  and  night,  and  who  transports 
passengers  from  place  to  place,  although  he  has  no  fixed  schedule  of 
charges  and  does  not  operate  over  definite  routes,  and  does  not  on  all 
occasions  load  his  car  to  its  full  capacity,  and  reserves  the  right  to 
refuse  to  transport  passengers  whether  Ms  vehicle  is  engaged  or  not, 
is  a  "common  carrier"  within  Laws  1915  (p.  227),  regulating  common 
carriers  of  passengers  on  public  streets,  roads  and  highways,  providing 
for  the  issuance  of  permits,  etc. 

In  the  New  York  case  there  is  cited  a  city  ordinance  providing  that 
a  license  fee  shall  be  paid  for  all  taxicabs,  and  voluntary  compliance 
with  such  ordinance  and  payment  of  such  fee  were  relied  on  as  part  of 
the  argument  that  the  proprietor  was  a  common  carrier. 

In  the  Washington  case  the  question  was  whether  each  proprietor 
of  a  single  automobile  engaged  in  indiscriminate  service,  as  above 
indicated,  shall  be  subjected  to  the  operation  of  a  similar  municipal 
ordinance  because  he  is  a  common  carrier.  In  both  cases  it  is  held 
that  proprietors  of  automobiles  are  common  carriers,  and  both  opm- 
ions  contain  extensive  quotations  from  decisions  in  different  jurisdio- 
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Club.  The  journey  was  accomplished  and  while  alighting 
from  the  taxicab  the  plaintiff  received  an  accidental  in* 
jury.  He  had  an  accident  policy  with  the  defendant 
which  policy  provided  for  double  liability  if  the  injury  was 
sustained  by  the  assured  ''while  in  or  on  a  public  convey- 
ance (including  the  platform;  st^ps,  and  running-board 
thereof)  provided  by  a  common  carrier  for  passenger 
service."  The  defendant  admits  liability  for  $675,  for 
which  amount  jud^ent  has  been  rendered  against  it  in 
favor  of  the  plaintiff.  The  plaintiff  contends  he  is  en- 
titled double  that  amount  under  the  provision  in  the 
policy  above  quoted.  The  question  for  determination, 
therefore,  is,  whether  the  accident  to  the  plaintiff  occurred 
on  a  public  conveyance  provided  by  a  common  carrier 
for  passenger  service  within  the  meaning  of  the  policy. 
This  question  subdivides  itself  into  two  parts,  viz.,  first, 
was  the  Yellow  Taxi  Service,  Inc.,  a  common  carrier,  and 

tions  and  from  text  writers  as  to  the  tests  of  distinction  between  private 
and  common  carriers.  The  conclusion  of  the  opinion  in  the  Washington 
case  is  as  follows: 

"A  person  or  company  engaged  in  the  operation  of  a  jitney  bus  is  a 
common  carrier.  Desaer  v.  Wichita^  96  Kan.  820;  153  Pac.  1194,  L. 
R.  A.  1916D,  246;  Memphis  v.  State  ex  rel,,  133  Tenn.  99;  179  S.  W.  635, 
L.  R.  A.  1916B,  1143,  Ann.  Gas.,  1917C,  1045;  Berry  on  Automobiles, 
2d  ed.,  §  874;  Huddy  on  Automobiles,  4th  ed.,  §  372.  A  taxicab  com- 
pany, following  the  business  of  transporting  persons  for  hire  and  holding 
itself  out  as  ready  to  carry  one  and  all  indiscriminately,  is  a  common 
carrier  and  subject  to  all  the  responsibilities  of  such  a  carrier.  Public 
Service  Comm'n  v.  Hurtgan,  91  Misc.  Rep.  432;  154  Supp.  897;  Don- 
nelly V.  Phil.  &  Read.  Ry.,  53  Pa.  Super.  Ct.  78;  Van  Hoeffen  v.  Columbia 
Taxicab  Co.,  179  Mo.  App.  591;  162  S.  W.  694;  Carlton  et  al.  v.  Boudar, 
118  Va.  521;  88  S.  E.  174;  State  v.  SeatOe  Taxicab  &  Transfer  Co.,  90 
Wash.  416;  156  Pac.  837;  Berry  on  Automobiles,  2d  ed.,  §  887;  Huddy 
on  Automobiles,  4th  ed.,  §  303;  Babbitt  on  Motor  Vehicles,  §  621. 

''There  is  no  essential  difference  in  the  character  of  service  furnished 
by  the  taxicab  and  that  supplied  by  appellants.  They  afford  similar 
accommodations,  are  operated  in  practically  the  same  manner,  and 
are  necessarily  governed  by  the  same  principles.  We  conclude  that 
appellants  come  within  the  act  in  question  and  are  subject  to  its  pro- 
visions." 
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second,  was  the  taxicab  which  it  provided  for  the  plaintiff 
a  public  conveyance  within  the  meaning  of  the  policy? 

The  Yellow  Taxi  Service^  Inc.,  owns  and  operates 
various  taxicabs  for  the  purpose  of  conve}ring  persons  in 
and  about  the  city  of  Albany.  These  taxicabs  are  kept 
in  garages.  Some  are  sent  to  and  stand  at  various  places 
in  the  city  awaiting  applicants  for  their  service,  while 
others  await  calls  at  the  garage.  They  are  similar  to  the 
ordinary  Ford  car,  except  that  the  bodies  are  painted 
yellow,  and  each  car  bears  a  serial  number  and  has  a  taxi- 
meter which  registers  the  distance  traveled.  They  are 
operated  by  chauffeurs  in  the  employ  of  the  owner.  They 
are  sent  upon  call  or  by  appointment  to  various  places, 
or  from  one  residence  to  another,  or  to  and  from  a  rail- 
road station,  hotels,  public  buildings,  churches,  or  places 
of  amusement,  and  go  to  places  beyond  the  city  linits  if 
necessary  and  required.  The  rates  for  all  services  were 
fixed  by  the  owner.  There  is  in  effect  an  ordinance  of  the 
city  of  Albany,  the  validity  of  which  is  imquestioned, 
which  provides  that  a  penalty  of  ten  dollars  sball  be  im- 
posed upon  the  owner  or  driver  of  any  hackney  coach, 
cab  or  other  carriage,  who  shall  ''refuse  or  n^ect  to 
convey  any  person  or  persons  to  any  place  within  the 
north  and  south  bounds  of  the  city,  and  extending  from 
the  river  three  miles  west,  upon  being  applied  to  for  that 
purpose."  This  ordinance  further  provides  that  it  shall 
apply  to  any  conveyance  used  for  the  carrying  and  trans- 
portation of  passengers  for  hire,  except  cars  on  the  street 
railroad,  and  that  all  taxicabs  shall  pay  a  license  fee  of  five 
dollars.  This  Ucense  fee  had  been  paid  by  the  owner  of  the 
taxicab  in  question.  In  many  opinions  and  by  many  text- 
book writers  common  carriers  have  been  defined.  It  is 
not  an  essential  characteristic  of  a  common  carrier  that 
it  shall  operate  between  definite  termini  or  shall  follow  a 
designated  Une  of  travel  or  shaU  observe  a  specific  sched- 
ule for  makmg  trips. 

"According  to  all  the  authorities,  the  essential  character- 
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istics  of  the  common  carrier  are  that  he  holds  himself  out 
as  such  to  the  world;  that  he  imdertakes  generally,  and 
for  all  persons  indifferently^  to  carry  goods  and  deliver 
them  for  hire." 

''The  common  carrier  must  regularly  imdertake  to 
carry  goods  for  all  who  choose  to  employ  him,  and  to 
carry  all  passengers  who  apply  for  carriage.  It  is  this 
that  distinguishes  the  common  carrier  from  the  private 
or  special  carrier."  (Van  Zile,  Bailments  &  Carriers 
[2d  ed.]  chap.  2,  §  407.) 

''Public  or  common  carriers  of  passengers  are  generally 
held  to  include  all  those  who,  as  a  business,  carry  pas- 
sengers by  means  of  stagecoach,  omnibus,  public  hack, 
or  taxicab,  jitney  steamboat  or  ferry."  (10  C.  J.  607.) 
A  livery-stable  keeper,  however,  is  not  ordinarily  a  com- 
mon carrier.    (Id.  608.) 

"Public  motor  vehicles  such  as  sight-seeing  cars,  taxi- 
cabs  and  others,  which  are  employed  in  carrying  all  per- 
sons appljdng  for  transportation,  come  within  the  def- 
inition that  a  common  carrier  of  passengers  is  one  who 
undertakes  for  hire  to  carry  all  persons  who  may  apply 
for  carriage."    (Huddy,  Automobiles  [4th  ed.],  §  39.) 

"The  most  important  common  carriers  of  modem  times 
are  railway  and  steamboat  companies,  street  railways 
(whether  surface,  elevated  or  underground)  and  the  pro- 
prietors of  omnibuses,  hacks  and  taxicabs."  Dobie,  Bail- 
ments &  Carriers,  519. 

In  Van  Hoefen  v.  Columbia  Taxicab  Company^  179  Mo. 
App.  591,  it  is  said  (at  p.  599):  "It  appears  defendant 
owned  and  operated  forty  taxicabs  in  the  city  of  St.  Louis, 
and  that  it  maintained  stands  or  stations  at  prominent 
places  throughout  the  city  where  transportation  might  be 
had  in  such  taxicabs,  or  they  might  be  called  into  service 
where  required.  Defendant  followed  the  business  of  trans- 
porting persons  for  hire  from  one  part  of  the  city  to 
another  and  held  itself  out  to  serve  one  and  all  who  should 
apply  to  it  for  transportation  upon  the  payment  of  the 
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fares  agreed  upon  or  usually  charged.  This  being  true,  it 
is,  of  course,  a  public  or  common  carrier  of  passengers  and 
through  entering  that  calling  assumed  all  of  the  obligations 
incident  thereto." 

The  Yellow  Taxi  Service,  Inc.,  was  imder  the  duty  and 
obligation  to  convey  all  persons  within  the  city  of  Albany 
who  applied  to  it  for  such  purpose.  It  held  itself  out  as 
ready  and  willing  to  serve  all  alike  and  solicited  the  pat- 
ronage of  the  public  accordingly  This  follows  from  the 
fact  that  the  taxicabs  stood  at  various  places  in  the  city 
awaiting  applicants  for  service.  But  more  than  this,  the 
ordinance  above  mentioned  imposed  the  legal  duty  upon 
it  to  perform  such  service.  A  license  fee  was  exacted  of 
each  taxicab  whereby  the  owner  thereof  acquired  certain 
privileges  not  otherwise  permissible,  and  by  virtue  of  the 
same  ordinance  the  owner  came  under  the  duty  of  con- 
veying every  person  who  so  desired  practically  within  the 
limits  of  the  city.  It  could  not  if  it  desired  arbitrarily 
refuse  transportation  to  the  plaintiff  or  any  other  person 
who  was  willing  to  pay  its  lawful  and  reasonable  chai^ge. 
It  is  stipulated  that  the  owner  could  refuse  the  engage- 
ment of  the  taxicab  "by  any  objectionable  person  be- 
cause of  conditions,  appearances,  disease,  or  for  any  other 
proper  or  legal  reason."  But  that  gives  the  owner  no 
greater  discretion  or  power  than  is  possessed  by  any  com- 
mon carrier.  The  meaning  of  that  is  that  the  owner  of 
the  taxicab  had  a  reasonable  and  not  an  imreasonable 
and  arbitrary  discretion  in  respect  to  the  passenger.  The 
learned  trial  justice  was  of  the  opinion  that  the  effect  of 
the  ordinance  was  overcome  because  the  occupant  of  a 
taxicab  had  the  exclusive  right  to  its  use,  and  that  the 
chauffeur  thereof  had  no  right  at  such  time  to  admit  any 
other  person  thereto.  See  100  Misc.  Rep.  411.  It  is  quite 
true  that  while  a  taxicab  was  occupied,  no  other  person 
could  be  admitted  thereto  without  the  consent  of  the 
occupant,  but  that  did  not  relieve  the  owner  from  the 
duty  or  necessity  of  providing  another  taxicab  for  any 
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person  desiring  the  same.  It  seems  to  me  that  the  owner 
of  the  taxicab  in  which  the  plaintiff  was  riding  was  a  com* 
mon  carrier  and  the  next  question  presented  is,  was  the 
taxicab  a  public  conveyance  within  the  meaning  of  the 
policy? 

It  is  urged  that  because  the  plaintiff  was  entitled  to  its 
exclusive  use  and  that  no  other  person  could  be  admitted 
thereto,  it  lost  its  character  of  a  public  conveyance  and 
became  a  private  conveyance*  I  think  this  is  too  narrow 
and  restricted  a  view  to  take  of  the  situation.  It  is  true 
that  for  the  time  being  a  portion  of  the  public  was  excluded 
from  its  use.  It  could  not  be  used  by  all  of  the  public  at 
the  same  time,  but  it  was  even  then  in  use  by  that  portion 
of  the  public  represented  by  the  plaintiff  and  his  com- 
panion. But  in  a  larger  way  it  remained  a  public  con- 
veyance in  the  sense  that  it  was  offered  to  the  public;  was 
designed  to  be  used  by  the  public;  that  the  public  were 
solicited  to  use  it;  and  I  do  not  think  it  lost  its  character 
of  a  public  conveyance  merely  because  for  the  time  being 
a  portion  of  the  public  was  not  at  liberty  to  use  it.  If 
there  is  doubt  or  ambiguity  in  regard  to  the  meaning  of 
the  expression  ''public  conveyance,"  such  doubt  or  am- 
biguity has  been  occasioned  by  the  defendant.  The  lan- 
guage used  is  that  which  the  defendant  has  employed,  and 
doubts  and  ambiguities  should  be  resolved  m  favor  of  the 
plaintiff.  Kratzenstein  v.  Western  Assurance  Co.,  116  N.  Y. 
54;  Marshall  v.  Commerical  Travelers^  Mutual  Accident 
Assn.,  170  id.  434;  Schumacher  v.  Great  Eastern  CasuaUy 
&  Indemnity  Co.,  197  id.  58. 

In  Primrose  v.  Casualty  Company,  232  Penn.  St.  210, 
the  Supreme  Court  of  Pennsylvania  had  under  consider- 
ation a  provision  in  a  policy  of  insurance  under  which 
plaintiff  was  seeking  double  compensation,  which  pro- 
vision was  as  follows:  "If  those  injuries  are  received 
while  riding  as  a  passenger  in  or  on  a  public  conveyance, 
provided  for  passenger  service."  Primrose  sustained  in- 
juries while  riding  in  an  automobile  owned  and  operated 
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by  the  Pennsylvaiiia  Taximeter  Cab  Company  under  con- 
ditions and  circmnstances  not  distinguishable  from  those 
which  existed  in  the  present  case.  The  question  was 
whether  the  automobile  in  which  he  was  riding  was  a 
''public  conveyance"  within  the  meaning  of  the  policy. 
The  court  answered  the  question  in  the  affirmative,  saying: 
"All  conveyances  are  either  for  public  or  private  use. 
The  automobile  in  the  case  at  bar  was  ixot  one  for  merely 
private  use.  It  belonged  to  a  company  whichi  as  already 
stated,  was  engaged  in  the  business  of  hiring  automobiles 
for  general  public  use.  The  use  of  no  one  of  its  machines 
was  limited  to  any  particular  person,  but  any  one  able 
to  pay  the  price  for  the  privilege  of  riding  in  it,  while  it 
was  under  the  control  of  and  being  operated  by  one  of  the 
company's  employees,  could  do  so.  In  some  cases  a  fare 
per  head  was  charged  for  the  use  of  the  machine  for  a 
stipulated  time,  or  for  a  specified  journey;  in  other  in- 
stances there  was  a  charge  for  the  use  of  the  car  of  so 
much  by  the  hour,  and,  under  this  arrangement,  the 
deceased  and  his  friends  hired  the  car  in  which  they  were 
riding."  That  case  is  an  authority  for  the  plaintiff  on  the 
proposition  that  the  taxicab  in  question  was  a  ''public 
conveyance." 

DameU  v.  Fidelity  &  Casualty  Company^  46  Ins.  L.  J. 
523,  decided  in  Tennessee,  is  cited  as  an  authority  in 
favor  of  the  defendant.  No  opmion  was  deUvered  in  that 
case  and  it  is  hnpossible  to  determine  the  theory  on  which 
the  coiul;  proceeded.  But,  as  appears  from  the  record 
thereof  submitted  to  this  court  by  the  respondent,  the 
accident  happened  in  a  village  in  this  State.  The  auto- 
mobile company  operated  five  automobiles  of  the  ordinary 
type,  and  employed  only  two  men  beside  its  manager. 
It  was  largely  optional  or  discretionary  with  the  company 
whether  or  not  it  would  respond  to  a  call  for  service.  No 
ordinance  of  the  viUage  required  it  to  act  or  hnposed  any 
duty  or  obligation  upon  it,  and  it  seems  to  have  imposed 
none  on  itself  by  its  method  of  operation,  or  in  holding 
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itself  out  to  the  public  or  in  its  method  of  soliciting  busi- 
ness. That  business  was  in  reality  an  ordinary  livery- 
stable  business  except  that  the  vehicles  were  automobiles 
instead  of  horse-drawn  vehicles.  The  distinction  between 
that  case  and  this  is  a  broad  one,  and  it  may  well  have 
been  held  that  the  company  operating  the  automobiles  was 
not  a  common  carrier. 

Terminal  Taxkab  Co.  v.  District  of  Columbia,  241  U.  S. 
252,  is  supposed  to  throw  doubt  on  the  plaintiff's  claim 
herein.  There  the  coiui^  was  considering  the  effect  of  a 
statute  which  defined  a  public  utility  as  embraciug  every 
common  carrier,  which  phrase  in  turn  was  declared  by  the 
statute  to  include  every  corporation  ''controlling,  or 
managing  any  agency  or  agencies  for  public  use  for  the 
conveyance  of  persons  or  property  within  the  District  of 
Coliunbia  for  hire."  37  U.  S.  Stat,  at  Large,  938,  chap. 
160;  Id.  974,  975,  §  8,  If  1.  It  was  held  that  so  far  as  the 
plaintiff  conveyed  passengers  to  and  from  the  railroad 
station  and  served  hotel  guests,  it  was  '''an  s^gency  for 
public  use  for  the  conveyance  of  persons,'  etc. ;  and  none 
the  less  that  it  only  conveys  one  group  of  customers  in  one 
vehicle."  To  that  extent  the  case  favors  the  plaintiff.  It 
was  further  held  that  so  far  as  the  plaintiff  furnished 
automobiles  from  its  central  garage  on  orders,  it  was  not 
an  agency  for  public  use  within  the  meaning  of  that  stat- 
ute. It  was  stated,  however,  that  the  company  "asserts 
the  right  to  refuse  the  service"  and  that  the  bargains 
"probably  have  not  quite  the  mechanical  fixity  of  charges 
that  attends  the  use  of  taxicabs  from  the  station  and 
hotels."  The  reasoning  of  the  court  on  this  branch  of  the 
case  proceeds  on  the  theory  that  the  service  of  the  auto- 
mobiles from  the  garage  stood  on  the  same  footing  as  the 
service  to  the  public  of  an  ordinary  shopkeeper  or  pro- 
prietor of  a  livery  stable.  But  even  in  respect  to  such  a 
condition  the  court  expressed  doubt  and  uses  this  signifi- 
cant langui^e:  "There  is  no  contract  with  a  third  person 
to  serve  the  public  generally."    In  the  present  case,  as  we 
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have  seen,  there  is  more  than  a  contract  obligation  on  the 
automobile  company  to  thus  serve  the  public;  there  is  an 
obligation  imposed  by  the  city  ordinance.  There  seems 
to  be  nothing  in  that  case  which  militates  against  the 
position  of  the  plaintiff  herein. 

Nor  did  the  plaintiff  make  any  contract  with  the  auto- 
mobile company  which  as  to  him  changed  its  character  as  a 
common  carrier.  Doubtless  he  could  have  done  so.  Dorr 
V.  New  Jersey  Steam  Navigation  Company^  11  N.  Y.  485, 
493.  But  the  service  which  the  automobile  company 
rend^ed  to  the  plaintiff  differed  in  no  respect  from  the 
service  which  it  was  rendering  to  the  public  generally, 
and  such  services  were  rendered  under  the  same  kind  of  a 
contract. 

I  advise  that  the  judgment  be  modified  by  increasing 
the  same  to  $1,350  and  interest  and  costs,  and  as  so 
modified  that  it  be  affirmed. 

All  concurred,  except  H.  T.  Kellogg,  J.,  dissenting. 

Judgment  modified  by  increasing  the  recovery  to  $1,350 
and  interest,  and  as  so  modified  affirmed,  with  costs  to  the 
appellant. 
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Fonn  No.  19 

Complaint;  Accident  Insurance;  Double   Indemnity;  Injuiy  in 

Taxicab  ^ 

Supreme  Court,  Albany  County. 

Harry  B.  Anderson, 

PlaintiflF, 
against 
The    Fidelity   and    Casualty 
Company  of  New  York, 

Defendant. 

The  plaintiff,  complaining  of  the  defendant,  alleges : 

FmsT:  That  plaintiff  is  a  resident  of  the  City  and 
Coimty  of  Albany  and  State  of  New  York. 

Second:  That  defendant  was,  at  the  times  hereinafter 
mentioned,  and  now  is,  a  corporation  organized,  under 
and  in  pursuance  of  the  laws  of  the  State  of  New  York, 
and  has  its  principal  office  in  the  City  of  New  York  in  said 
State. 

Third:  That  on  or  about  the  11th  day  of  June,  1915, 
by  its  policy  of  insiu-ance,  duly  signed  by  its  president  and 
secretary  and  coimtersigned  by  one  Edgar  M.  Griffiths, 
its  special  agent,  and  in  consideration  of  the  warranties 
contained  in  the  application  therefor  and  of  the  sum  of 
$75.00,  the  said  defendant  did  thereby  insure  Harry  B. 
Anderson,  of  the  City  and  Coimty  of  Albany  and  State  of 
New  York,  the  above  named  plaintiff,  for  a  period  of  one 
year,  beginning  at  noon  of  the  day  the  said  policy  was 
written,  to  wit,  June  11th,  1915,  and  thereby  and  therein 
the  said  defendant  did  promise,  in  the  event  of  bodily 
injuries  sustained  by  said  assured  through  accidental 
means  and  resulting  directly  independently  and  exclu- 

^  From  Anderson  v.  Fiddity  and  CasuaUy  Co.   See  ante,  page  285. 
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sively  of  all  other  causes  in  total  disability,  that  should 
immediately  and  continuously  prevent  the  assured  from 
performing  each  and  every  duty  pertaining  to  his  occupa- 
tion, if  the  said  bodily  injury  should  be  sustained  while 
in  or  on  a  public  conveyance  (including  the  platform,  steps 
and  running  board  thereof)  provided  by  a  common  carrier 
for  passenger  service,  to  pay  to  the  assured  as  long  as  he 
should  live  and  suffer  said  disability,  the  sum  of  150.00  per 
week. 

FoxTRTH :  That  on  or  about  the  8th  day  of  October,  1915, 
and  while  said  policy  was  in  full  force  and  effect,  the  said 
Harry  B.  Anderson  received  a  bodily  injury  through 
accidental  means,  to  wit,  did  accidentally  stumble  on  the 
threshold  of  a  taxicab  while  attempting  to  alight  there- 
from and  fell  on  the  running  board  thereof,  sustaining  a 
fracture  of  the  right  patella;  that  said  injury  resulted 
directly,  independently  and  exclusively  of  all  other 
causes,  from  the  happening  of  the  said  accident,  in  the 
total  accident  disability  of  the  said  assured,  which  imme- 
diately, as  respects  the  injury,  and  continuously  prevented 
the  assured  from  performing  each  and  every  duty  per- 
taining to  his  occupation,  from  the  said  8th  day  of  Octo- 
ber, 1915,  to  and  including  the  15th  day  of  April,  1916. 

Fifth  :  That  said  taxicab,  in  which  plaintiff  was  riding 
at  the  time  of  the  said  accident,  was  operated  in  and  about 
the  City  of  Albany  and  the  streets,  highways  and  avenues 
thereof  as  a  public  conveyance,  by  the  Yellow  Taxi 
Service,  Inc.,  the  said  operating  corporation  being  a  com- 
mon carrier  of  passengers  for  hire,  and  having  then  and 
there  provided  the  said  taxicab  as  a  public  conveyance  for 
passenger  service. 

Sixth  :  That  plaintiff,  at  the  time  of  the  said  accident, 
was  a  passenger  for  hire  in  and  upon  said  taxicab. 

Seventh:  That  said  taxicab,  at  the  time  of  the  said 
accident,  was  being  operated  under  a  licence  issued  by  the 
City  of  Albany  pursuant  to  the  provisions  of  Chapter  14, 
Section  5  of  the  General  Ordinances  of  the  City  of  Albany, 
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a  copy  of  which  said  ordinaiice  is  hereto  annexed,  marked 
"Schedule  A/'  and  made  a  part  of  this  complamt  and 
reference  to  which  is  herein  made. 

Eighth:  That  this  plaintiff  duly  performed  all  the 
conditions  of  the  said  policy  on  his  part,  and  more  than 
sixty  (60)  days  before  the  commencem^it  of  this  action, 
to  wit,  on  or  about  the  15th  day  of  Ajnil,  1916,  gave  to  the 
defendant  due  notice  and  proof  of  loss  as  aforesaid,  a  copy 
of  which  said  notice  and  proof  of  loss  is  hereto  annexed, 
marked  '^Schedule  B"  and  made  a  part  of  this  complaint 
and  reference  to  which  is  herein  made. 

Ninth:  That  the  said  defendant  has  n^lected  and 
refused  to  pay  to  this  plaintiff  the  total  accident  disability 
indemnity  provided  for  by  the  said  policy,  coveriug  the 
period  in  said  proof  of  loss  mentioned,  as  claimed  in  said 
proof  of  loss  and  in  the  explanatory  statement  annexed  to 
said  proof  of  loss  and  incorporated  therein,  which  said 
exphmatory  statement  is  hereto  annexed,  marked  ''Sched- 
ule C,"  made  a  part  of  this  complaint  and  reference  to 
which  is  herein  made;  and  that  there  is  now  due  and  owing 
to  this  plaintiff  for  such  total  accident  disability  up  to  and 
including  the  15th  day  of  April,  1916,  the  sum  of  $1,350.00, 
with  interest  from  the  15th  day  of  June,  1916. 

Whekefobe,  plaintiff  demands  judgment  against  de- 
fendant for  the  sum  of  $1,350.00  with  interest  from  the 
15th  day  of  June,  1916,  together  with  the  costs  of  this 
action. 

MiLU  &  Mills, 
Attorneys  for  Plaintiff, 
452  Broadway, 
Albany,  N.  Y. 

[Verification.] 
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Chapter  14,  Section  5,  of  the  General  Ordinances  of  the 
City  of  Albany,  reading  in  part  as  follows : 

'^  Section  5.  A  penalty  of  ten  dollars  shall  be  imposed 
upon  the  owner  of  any  hackney,  coach,  cab  or  other  car- 
riage, who  shall  .... 

'  L  Refuse  or  neglect  to  convey  any  person  or  persons  to 
any  place  within  the  north  and  south  bounds  of  the  city 
and  extending  from  the  river  three  mUes  west,  upon  being 
applied  to  for  that  purpose;  or  ...  . 

''Section  14.  For  the  purposes  of  this  law  the  words 
cab,  coach,  omnibus  and  vehicle  shall  be  construed  to 
mean  any  conveyance  used  for  the  carrying  and  transpor- 
tation of  passengers  for  hire,  except  cars  on  the  street 
railroad.  All  taxicabs  shall  pay  a  license  fee  of  five  dol- 
lars." 

(Amendment  of  March  7,  1910) 


SCHEDULE  B 

The  Fidelity  and  Casualty  Company  of  New  York, 
92  Liberty  Street,  New  York,  New  York. 

TO  AVOID  DELAY  IN  THE  SETTLEMENT  OF 
THIS  CLAIM,  EVERY  QUESTION  MUST  BE 
FULLY  ANSWERED 

STATEMENT  OF  CLAIMANT 

I,  Habry  B.  Anderson  of  Albany,  N.  Y.,  insured  in 
The  Fidelity  and  Casualty  Company  of  New  York  under 
policy  No.  2529119,  sustained  a  bodily  injury  directly 
through  accidental  means  as  described  below,  and  make 
the  following  statement  as  a  part  of  my  proof  of  claim: 

1.  My  age  is  40  years;  2.  My  weight  is  200  pounds; 
3.  My  occupation  is  vice  president  and  treasurer. 
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4.  The  nature  and  extent  of  my  injury  is  fracture  of 
right  patella. 

5.  The  accident  causing  my  injury  occurred  on  the  8th 
day  of  October,  1915,  about  6:30  p.  m.  as  follows,  stum- 
bled on  threshold  of  taxicab  in  descending  therefrom  and 
feU  on  running  board. 

6.  I  first  consulted  a  physician  on  the  8th  day  of 
October,  1916. 

7.  The  following  are  the  names  and  addresses  of  all 
phjrsicians  and  all  surgeons  that  I  have  con3ulted  con- 
cerning my  injiuy: 

Gerald  Grifl5n,  176  Washington  avenue,  Albany,  N.  Y. 

8.  The  following  persons  were  present  when  I  was  in- 
jured. 

Name — ^Royce  F.  Bullock,  address,  6  LaFayette  street, 
Albany,  N.  Y. 

9.  I  was  continuously  and  totally  disabled,  as  the 
direct  result  of  the  said  injury  independently  and  ex- 
clusively of  all  other  causes,  from  performmg  each  and 
every  duty  pertaining  to  my  occupation,  from  the  8th  day 
of  October,  1916,  to  the  16th  day  of  April,  1916,  inclusive, 
and  am  still  so  totally  disabled. 

10.  Of  the  said  period,  I  was  continuously  confined  in 
the  house  117  days. 

1 1.  I  attended  to  no  part  of  the  duties  of  my  occupation 
until  April  16,  1916,  and  am  not  now  able  to  so  attend. 

12.  I  did  not  perform  fully  all  the  essential  duties  of 
my  occupation  at  any  time. 

14.  I  had  at  the  time  of  the  accident  no  insurance 
against  accident  in  any  other  association  or  company, 
except  as  follows:  None.  Said  total  disability  continues 
at  this  date. 

16.  I  have  never  made  any  claim  against  The  Fidelity 
and  Casualty  Company  of  New  York,  or  against  any 
other  company,  except  as  follows:  None. 

16.  I  hereby  agree  that  the  settlement  of  the  fore- 
going claim  shall  be  in  full  settlement  of  all  claims  that 
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I  have  against  the  said  company  by  reason  of  the  accident 
aforesaid,  waiving  no  rights  to  further  indemnity  should 
the  disability  continue  to  be  total  or  become  partial. 

Habbt  B.  Andebson, 
{Signature  cf  ClairnanL) 
Borden  H.  Millsi 
Witness. 
Dated,  April  15th,  1916. 


CERTIFICATE  OF  EMPLOYER 

Dated,  April  15,  1916. 

I,  R.  W.  Anderson,  president  of  Anderson  Clothing 
Company,  hereby  certify  that  the  claimant  named  above 
is  v.  P.  and  Treas.  of  said  corporation,  and  that  the  claim- 
ant's loss  of  time  from  work  began  on  the  8th  of  October, 
1915,  at  6:30  p.  m.,  and  that  the  claimant  has  not  resumed 
work.  Claimant's  occupation,  at  the  time  that  the  injury 
was  received,  was  as  above,  and  salesman,  and  the  weekly 
salary  that  the  claimant  was  receiving  at  the  time  was 
$25.00  and  a  percentage  of  sales  made. 

R.  W.  Anderson, 
(Signature  of  President.) 
President, 
Official  Position. 
Postoffice  Address,  Albany,  N.  Y. 

CERTIFICATE  OF  ATTENDING  PHYSICIAN  OR 
SURGEON  REGARDING  THE  FOREGOING 
STATEMENT  OF  HARRY  B.  ANDERSON, 
CLAIMANT 

I  hereby  certify  as  follows: 

1.  I  was  first  consulted  or  called  on  the  8th  day  of 
October,  1915,  at  6:30  p.  m. 

2.  I  first  attended  to  claimant  on  the  8th  day  of  October, 
1915,  at  6:30  p.  m. 
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3.  I  last  attended  claimant  for  the  claunant's  injury 
on  the  day  of  at  M. 

4.  The  only  evidence  that  I  found  of  any  bodily  injury 
accidentally  suffered  by  the  clahnant  was  as  follows: 
Fracture  of  right  patella. 

5.  No  sTu*gical  operation  was  performed  on  claimanti 
except  as  follows:   Wiring  of  patella. 

6.  The  claimant  was  actually  in  the  house  117  days. 

7.  I  consider  that  the  claimant  was  totally  disabled  and 
prevented  from  performing  each  and  every  duty  pertaimng 
to  the  claimant's  occupation  from  October  8th,  1915,  to 
April  30th,  1916. 

8.  I  consider  the  claimant  was  partially  disabled  and 
prevented  from  perf ormimg  fully  the  work  essential  to 
the  duties  of  the  claimant's  occupation  continuously  from 
the  day  of  ,  19     to  the  day  of 

19    . 

9.  Whether  or  not  the  claimant  was  under  the  influence 
of  intoxicants  immediately  prior  to  or  at  the  time  of  the 
happening  of  the  accident  I  can  make  no  statement, 
except  as  follows:  no  exception. 

10.  I  found  no  evidence  of  the  claimant's  suffering 
from  or  having  suffered  from  any  deformity  or  any  con- 
stitutional or  local  disease  either  hereditary  or  acquired, 
except  as  follows;  no  exception. 

11.  I  imderstand  the  accident  to  have  occurred  as 
follows:    Fell  in  getting  out  of  taxicab. 

12.  I  have  examined  the  claimant  for  no  other  com- 
pany or  association  on  account  of  the  claimant's  present 
claim  or  any  other,  except  as  follows:  no  exception. 

Gerald  Griffin, 
Attending  Physician  or  Surgeon, 
176  Washington  Avenue, 

Albany,  N.  Y. 
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AprU  16,  1916. 
The  Fidelity  and  Casualty  Company  of  New  York,  92 

Liberty  Street,  New  York. 
Gentlemen: 

Enclosed  please  find  statement  of  claimant  which  Harry 
B.  Anderson  of  this  city  has  asked  us  to  file  with  you. 
As  you  will  see  from  the  contents  of  the  statement,  he  is 
unable  to  fill  out  No.  13  because  there  has  been  no  partial 
disability.  As  to  No.  16,  we  have  advised  him  to  insert 
the  clause — I  have  no  rights  to  further  indemnity  should 
the  disability  continue  to  be  total  or  become  partial.  This 
is  because  we  cannot  see  why  he  should  accept  the  weekly 
indenmity  up  to  this  time  and  waive  future  mdenmity 
under  the  terms  of  the  policy.  There  does  not  seem  to  be 
any  provisions  in  your  statement  of  claim  for  claiming 
double  indemnity  under  article  seven  (7)  of  your  policy. 
We  have  advised  Mr.  Anderson  that  in  our  opinion  the 
taxicab  in  which  he  was  riding  at  the  time  of  the  accident 
being  what  is  known  as  ''Yellow  Taxi"  and  operated  by 
the  Yellow  Taxicab  Service,  Inc.,  of  90  State  Street,  this 
city,  is  a  public  conveyance  provided  by  a  conunon  carri^ 
for  passenger  service,  and  that  therefore  he  is  entitled  to 
claim  double  indemnity.  Let  it  therefore  be  imderstood 
that  in  filing  this  claim,  Mr.  Anderson  claims  double  in- 
demnity and  will  not  accept  single  indemnity. 

Yours  very  truly, 

Mills  &  Mills. 

STIPULATION  ^ 

(Title  same  as  complaint.) 

The  parties  hereto  stipulate  by  their  respective  attorneys 
that  for  the  purpose  of  the  trial  of  the  above  entitled 
action,  the  following  are  all  the  facts  in  said  action. 

^  From  Anierson  v.  Fidelity  and  CasuaUy  Co,    See  arUe,  page  285. 
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1.  The  plaintiff  is  a  resident  of  Albany  and  the  defend- 
ant is  a  domestic  corporation^  authorized  and  empowered 
to  transact  the  business  indicated  by  its  policy  herein. 
The  policy  upon  which  suit  is  brought  is  hereto  annexed 
and  was  in  full  force  at  the  time  of  the  occurrence  of  the 
accident  hereioafter  referred  to.  Plaintiff  is  the  person 
named  therein  as  the  assured. 

2.  October  8th;  1915,  plaintiff  sustained  a  bodily  injury 
through  accidental  means,  and  made  claim  on  defendant 
for  the  period  of  total  accident  disability  from  October 
8th,  1915,  to  April  15th,  1916,  which  said  period  of  dis- 
ability defendant  admits. 

3.  On  April  19,  1916,  before  the  coiomencement  of  this 
action,  the  defendant  tendered  to  the  plaintiff  $675,  in 
full  settlement  of  his  said  claim.  Plaintiff  refused  to  accept 
this  tender.  Plaintiff  claimed  double  that  smn  under  the 
double  indemnity  clause  of  the  policy.  Plaintiff  is  entitled 
herein  to  $675  and  to  double  that  sum  if  he  was  injured 
while  in  or  on  a  public  conveyance  provided  by  a  com- 
mon carrier  for  passenger  service. 

4.  The  only  inquiry  therefore  submitted  to  this  court 
for  determination  herein  is,  were  the  injiuies  to  the 
plaintiff  sustained  while  he  was  in  or  on  a  public  convey- 
ance provided  by  a  common  carrier  for  passenger  service? 
If  they  were,  judgment  herein  should  be  for  the  plaintiff 
for  $1,350.00;  if  they  were  not,  judgment  should  be  for 
the  plaintiff  for  $675.00. 

5.  The  plaintiff  alighting  from  an  automobile,  a  taxicab, 
so  called,  which  was  owned  by  the  Yellow  Taxicab  Service, 
Inc.,  fell  and  sustained  injuries,  a  fracture  of  the  right 
patella  from  which  it  is  admitted  he  was  disabled  for  the 
period  named. 

6.  The  Yellow  Taxi  Service,  Inc.,  is  a  domestic  cor- 
poration, organized  under  the  Laws  of  the  State  of  New 
York,  authorized,  among  other  things,  to  do  a  general 
livery  business,  but  in  reality  confining  its  business  opera- 
tions to  the  City  of  Albany,  and  owns  and  operates  various 
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automobiles  which  it  uses  for  the  carrying  therein  of  per- 
sons in  and  about  the  City  of  Albany^  which  said  automo- 
biles are  somewhat  commonly  called  taxicabs.  A  copy 
of  the  articles  of  incorporation  are  hereto  annexed,  sub- 
ject, however,  to  any  objection  defendant  may  make  upon 
the  hearing  as  incompetent,  irrelevant  and  immaterial. 
Defendant  maintains  such  articles  have  nothing  to  do 
with  the  issue  herein  beyond  what  has  been  definitely 
stipulated. 

7.  These  automobiles  or  taxicabs  are  kept  in  garages. 
Some  are  sent  to  and  stand  at  various  places  in  said  city 
awaiting  applicants  for  the  service  of  said  automobiles, 
while  others  await  calls  at  the  garages.  Said  taxicabs  are 
propelled  by  gasoline  and  use  the  streets  of  the  City  of 
Albany  in  traveling  about  the  city  with  or  without  per- 
sons riding  therein. 

8.  The  cab  hereinafter  referred  to  was  standing  in 
front  of  the  oflBce  of  the  Yellow  Taxi  Service,  Inc.,  at 
State  and  Pearl  streets,  Albany,  awaiting  an  engagement 
by  an  acceptable  person  who  had  the  fare  for  a  proposed 
trip. 

Plaintiff  was  at  the  comer  of  said  streets  and  desiring 
to  go  to  the  Elks'  Club  on  State  street  near  Eagle  street, 
engaged  said  cab,  and  plaintiff  and  a  friend  of  his  entered 
the  same  and  plaintiff  directed  the  chauffeur  to  take  them 
to  the  Elks'  Club,  it  being  implied  therefrom  that  plaintiff 
was  to  pay  the  charge  for  such  service.  The  chauffeur 
employed  by  the  taxicab  owner  operated  the  car  and  took 
the  plaintiff  and  his  friend  to  the  requested  destination, 
the  plaintiff  and  his  friend  being  at  all  the  said  times  the 
only  persons  in  said  cab  or  upon  the  said  cab  other  than 
the  said  chauffeur.  When  the  cab  reached  the  Elks'  Club 
it  was  stopped  by  the  chauffeur,  and  plaintiff  in  attempting 
to  alight  therefrom  stumbled  and  fell  and  sustained  a 
fracture  of  the  right  patella  or  kneecap,  which  disabled 
him  for  the  period  stated.  The  operator  of  said  car, 
from  the  tune  it  left  State  and  Pearl  streets  until  it  reached 
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the  Elks'  Club  was  the  general  employee  of  the  taxicab 
owner,  and  he  controlled  the  cab's  motive  power  and 
engine,  but  the  plaintiff  had,  among  other  things,  control 
over  the  route  of  travel  of  said  cab  and  the  destination 
to  which  he  was  to  be  taken  thereon,  and  whether  any 
other  person  should  be  permitted  to  enter  said  cab  with  him 
and  by  his  said  acts  acquired  the  sole  and  exclusive  right 
to  occupy  the  same  alone  imtil  he  had  reached  the  end 
of  his  joiAney  therein  or  longer  if  he  desired  it  to  wait  for 
him,  and  as  respects  such  the  owner  had  no  control.  There 
was  room  for  three  or  four  other  persons  in  the  tonneau 
of  said  cab  with  the  plaintiff  and  a  fifth  could  occupy  a 
seat  outside  by  the  chauffeur,  but  on  this  occasion  there 
were  no  other  persons  in  the  tonneau  than  plaintiff  and 
his  friend,  and  none  other  on  the  car  than  the  chauffeur. 

9.  Unless  in  use  by  a  person  or  persons  or  waiting  the 
return  of  a  person  or  persons  who  had  it  in  use,  or  who  had 
engaged  it  for  use,  such  as  awaiting  at  a  residence  for  a 
person  who  had  requested  the  cab  to  be  sent  to  such  a 
residence  or  at  a  place  of  business,  or  amusement,  where 
the  person  had  gone  and  requested  the  cab  to  wait,  it  was 
for  rent  to  such  as  were  acceptable  to  the  owner  for  riding 
therein  and  were  responsible  for  or  paid  the  fare  for  a 
proposed  trip  therein.  When  telephoned  for,  or  otherwise 
requested,  such  cabs  while  coming  from  the  place  re- 
quested would  refuse  to  take  in  any  person  for  any  trip  or 
any  other  purpose,  as  such  cab  was  exclusively  engaged 
from  the  time  it  started  in  answer  to  the  call,  whether 
occupied  or  not,  and  while  answering  such  a  call  the  cab 
would  not  be  stopped  on  signal  from  a  person  who  desired 
to  ride  therein.  As  soon  as  engaged  or  spoken  for,  all 
per^ns  other  than  the  person  who  engaged  or  spoke  for 
the  cab  and  members  of  his  party,  were  excluded  there- 
from no  matter  how  many  vacant  seats  there  were  therein. 

10.  Plaintiff  in  thus  engaging  the  cab  for  the  trip 
named,  agreed  to  pay  the  charge  for  being  thus  taken  by 
said  cab,  depending  upon  the  distance  traveled  in  so 
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doing,  and  if  he  invited  others  to  ride  therein  for  said  trip, 
if  of  a  certain  niunber  an  additional  charge  therefor  would 
be  made  to  him.  Upon  engaging  said  taxicab,  plaintiff 
was  entitled  to  its  exclusive  use  and  occupancy  for  as  long 
as  he  might  want  the  same  and  pay  the  fees  therefor. 

11.  The  Yellow  Taxi  Service,  Inc.,  had  a  number  of 
Ford  cars  which  it  used  as  taxicabs,  and  while  standing  on 
the  street,  imengaged,  they  bear  no  signs  or  advertise- 
ments and  they  were  not  unlike  other  Ford  cars  ia  con- 
struction and  appliances,  save  that  they  had  a  taximeter 
thereon,  which  registered  the  distance  traveled,  and  a 
state  license  number,  different,  of  course,  for  each  car. 
In  other  respects  in  the  construction  and  appliances 
thereto,  they  were  similar  to  the  ordinary  Ford  car  used 
wholly  for  family  or  individual  purposes,  except  that  the 
bodies  of  said  cars  are  painted  yellow  and  each  car  bears  a 
serial  number. 

12.  There  was  in  effect  at  the  time  of  this  accident  an 
ordinance  of  the  City  of  Albany  (Chapter  14,  Sections  5 
and  14  of  the  General  Ordinances  of  the  City  of  Albany) 
which  is  in  part  as  follows: 

''Section  5.  A  penalty  of  ten  dollars  shall  be  imposed 
upon  the  owner  or  driver  of  any  hackney  coach,  cab  or 
other  carriage,  who  shall, 

"  1.  Refuse  or  neglect  to  convey  any  person  or  persons  to 
any  place  within  the  north  and  south  bounds  of  the  city 
and  extending  from  the  river  three  miles  west  upon  being 
applied  to  for  that  purpose;  .  .  . 

"Section  14.  For  the  purposes  of  this  law,  the  words  cab, 
coach,  omnibus  and  vehicle  shall  be  construed  to  mean  any 
conveyance  used  for  the  carrying  and  transportation  of 
passengers  for  hire,  except  cars  on  the  street  railroad.  AU 
taxicabs  shall  pay  a  Ucense  fee  of  five  dollars." 

The  taxicab  owner  had  paid  this  license  fee  therein 
provided.  (The  defendant  reserves  to  itself  the  right  to 
object  to  this  ordinance,  upon  any  ground  as  having 
nothing  to  do  with  determining  the  issue  herein.)    The 


Anderson  v.  FroBLiTY  &  Casualty  Co.  of  N.  Y.    307 

Stipulation 

owner  could  and  would  refuse  the  engagement  of  said 
cab  by  any  objectionable  person  because  of  conditions, 
appearances,  disease  or  for  any  other  proper  or  legal  reason. 

13.  The  Yellow  Taxi  Service,  Inc.,  employed  chauffeurs 
to  operate  the  cars  and  while  it  had  authority  to  do  busi- 
ness generally  in  the  State,  if  its  articles  of  incorporation 
are  here  to  be  considered,  its  business  ia  reality  was  and  is 
confined  to  the  City  of  Albany  or  to  services  on  trips 
therefrom.  Its  cabs  were  sent  upon  call  or  by  appoint- 
ment to  various  places  or  from  one  residence  to  another, 
or  to  and  from  a  railroad  station,  hotels,  pubUc  buildings, 
churches  or  places  of  amusement  and  would  go  to  places 
beyond  the  city  limits,  if  such  were  necessary  and  required. 

14.  Its  rates  for  all  such  services  were  fixed  by  the 
owner.  It  has  been  imable,  upon  various  occasions,  to 
answer  requests  for  its  cabs  to  be  sent  to  a  residence,  place 
of  amusement,  station  or  elsewhere,  because  all  were  en- 
gaged, or  because  of  weather  conditions  or  because  some 
were  spoken  for  or  engaged  and  some  in  repair.  It  did  not 
and  does  not  have  the  same  number  of  cabs  in  service  each 
day.  The  number  differs  from  day  to  day.  While  its  cars 
were  occupied  by  one  or  more  persons  who  had  engaged  it 
for  a  trip  or  a  period  of  time,  no  other  person  woidd  be 
admitted  thereto,  except  upon  and  at  the  invitation  and 
request  of  the  occupant  or  occupants  and  said  cars  while 
thus  traveling  with  such  occupant  or  occupants  would 
not  stop  if  hailed  or  signaled  to  by  a  person  who  wished 
or  desired  to  enter  and  to  ride  therem.  K  any  person 
appUed  for  service  while  so  engaged  or  waiting,  desuing  its 
service,  the  request  would  be  at  once  refused  by  the 
chauffeur,  even  though  there  was  plenty  of  room  in  said 
car  for  such  additional  person  or  persons  and  such  person 
was  going  in  the  same  direction  for  which  the  cab  was  en- 
gaged or  reserved. 

15.  The  chauffeur  operating  such  car  would  follow  the 
line  designated  by  the  occupant  or  occupants  but  if  no 
route  was  designated,  he  would  follow  that  course  which 
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was  the  shortest  and  most  suitable  for  reaching  the  in- 
tended destination.  When  ''occupants"  is  used  herein  it 
means  two  or  more  members  of  a  party  made  up  by  them- 
selves, not  by  the  owner  of  the  cab. 

16.  None  of  the  cabs,  cars,  automobiles  or  taxicabs  of 
the  said  Yellow  Taxi  Service,  were  operated  by  such 
corporation  on  any  defined  or  designated  route  or  between 
any  given  or  specified  points,  had  no  regular  schedule  for 
making  trips,  no  defined  or  understood  daily  route,  no 
special  route,  no  set  time  for  making  trip  or  trips  upon 
any  schedule,  no  daily  or  hourly  or  other  time  route 
between  any  given  points  at  any  given  time  of  the  day, 
and  no  established  daily  or  hoiu*ly  route. 

17.  Said  cabs  were  and  are  not  operated  when  there  was 
an  unusual  depth  of  snow  or  other  street  obstruction,  when 
the  owner,  because  of  conditions,  is  unable  to  use  them. 
The  business,  affairs  and  charges  for  such  service  are  not 
controlled  or  governed  in  any  way  by  the  Public  Service 
Commission  of  the  State.  The  corporation  furnishes  no 
other  means  for  carrying  persons  than  these  automobiles. 
If  all  these  cars  wer^  in  use,  the  applicant  would  be  refused 
service.  This  cab  would  not  have  gone  at  that  time  from 
State  and  Pearl  streets  to  the  Elks'  Club  if  plaintiff  had 
not  engaged  it  for  that  trip. 

18.  From  State  and  Pearl  streets,  where  plaintiff  en- 
gaged said  cab,  to  the  Elks'  Club,  where  he  alighted,  is  a 
distance  of  about  a  quarter  of  a  mile,  wholly  within  the 
north  and  south  boimds  of  the  City  of  Albany  and  all 
within  three  miles  from  the  Hudson  River  west. 

19.  This  statement,  general  in  form  as  to  some  matters, 
apphes  specifically  to  the  day  and  time  that  plaintiff  met 
with  his  accident. 

Dated,  October  3, 1916.    Signed, 

Mills  &  Mills, 
Attorneys  for  Plaintiff. 
Nadal,  Jones  &  Mowton, 
Attorneys  for  Defendant; 
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There  was  added  to  the  above  a  certificate  of  incorpora- 
tion of  the  Yellow  Taxi  Service,  Inc.,  the  only  portion  of 
which  that  was  of  importance  was  the  statement  of  the 
purposes  of  the  corporation  as  follows: 

Second:  The  purposes  for  which  said  corporation  is  to 
be  formed  are:  To  do  any  or  all  the  things  hereinafter  set 
forth  to  the  same  extent  as  natural  persons  mi^t  or  could 
do,  viz. :  to  conduct  a  general  livery  business  by  means  of 
automobiles  plying  for  hire  in  the  streets  of  any  city  or 
village  within  the  State,  or  on  the  roads  and  hi^ways  of 
the  State  generally,  or  elsewhere,  whether  such  vehicles  are 
propelled  by  steam,  gasoline,  electricity  or  any  other  kind 
of  motive  power  for  the  transportation  of  passengers  or 
goods;  and  to  conduct  a  general  repair  shop  and  garage 
business; 

To  purchase  or  otherwise  acquire,  sell,  lease,  repair, 
reconstruct,  equip,  operate  and  distribute  motor  vehicles, 
motorcycles  and  automobiles  of  every  kind  and  descrip- 
tion; 

To  purchase  or  otherwise  acquire,  sell  and  deal  in 
inventions,  patent  rights,  letters  patent  and  trade-marks 
covering  any  or  all  of  the  vehicles  or  any  component  part 
thereof  or  accessory  thereto  to  be  dealt  in  by  said  corpora- 
tion; 

To  purchase  or  otherwise  acquire  any  real  estate,  either 
improved  or  unimproved,  or  any  interest  or  right  therein, 
and  to  own,  hold,  control,  maintain,  manage  and  develop 
the  same  wherever  situated; 

To  sell,  mortgage,  improve,  develop,  assign,  transfer, 
convey,  lease,  sub-lease,  pledge  or  otherwise  alienate  or 
dispose  of  or  enciunber  lands,  buildings,  real  property  or 
any  interest  therein,  chattels  real  or  any  other  proi)erty 
real  or  personal  wheresoever  situated,  and  any  and  all  legal 
or  equitable  rights  therein; 

To  buy,  sell  and  deal  generally  in  all  goods,  to 
maintain  or  operate  any  buildings,  factories  or  garages 
for  the  storing,  repairing,  caring  for  and  keeping  for 
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hire  or  sale  therein,  of  all  motor  vehicles  of  any  de- 
scription; 

To  buy,  sell  and  deal  generally  in  all  goods,  wares  and 
merchandise  necessary  and  incidental  to  the  operation, 
repair,  equipment  or  construction  of  motor  vehicles  of  all 
kinds; 

To  borrow  money,  and  to  buy,  sell  and  deal  in,  with  or 
without  guarantee  of  payment  thereof,  bonds  and  notes 
and  other  like  securities  and  other  kinds  of  property, 
whether  real  or  personal,  not  prohibited  or  specially  ex- 
cepted by  any  law,  and  to  do  and  prosecute  any  acts  and 
things  incident  to  or  proper  in  connection  with  the  carry- 
ing on  of  the  business  of  this  company; 

To  purchase,  acquire,  hold,  sell,  assign,  transfer,  mort- 
gage, pledge  or  otherwise  dispose  of  the  shares  of  capital 
stock,  bonds,  debentures  or  other  evidences  of  indebted- 
ness of  any  corporation,  domestic  or  foreign,  and  while  the 
holder  thereof  to  exercise  all  the  rights  and  privil^es  of 
ownership,  including  the  right  to  vote  thereon,  and  to  issue 
in  exchange  therefor  its  own  stock,  bonds  and  other 
obligations; 

To  piu-chase  or  otherwise  acquire,  imdertake,  carry  on, 
improve  or  develop  all  or  any  of  the  business,  good  will, 
rights,  assets  or  habilities  of  any  person,  firm,  associations 
or  corporation  carrying  on  any  kind  of  business  the  same 
as  or  of  a  similar  nature  to  that  which  this  corporation  is 
authorized  to  carry  on  pursuant  to  the  provisions  of  this 
certificate;  and  in  general  to  engage  in  any  lawful  business 
whatever  which  may  be  found  convenient  or  necessary  in 
connection  with  any  of  the  above  or  calculated  directly  or 
indirectly,  to  render  profitable  or  enhance  the  value  of  the 
corporation's  property  or  rights  and  which  is  not  contrary 
to  said  Business  Corporations  Law. 

The  foregoing  enumeration  of  specific  powers  shall  not 
be  held  to  limit  or  restrict  in  any  manner  the  general 
powers  of  the  company  and  the  enjoyment  thereof,  as 
conferred  by  the  Laws  of  the  State  of  New  York,  upon 
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corporations  organized  under  the  provisions  of  the  said 
Business  Corporations  Law. 

{There  were  also  added  to  the  atipulaiion  the  policy  of  insur- 
ance and  some  other  documents  the  sybstance  of  which  already 
appears  in  the  complaint  or  the  opinion  of  the  court.) 

OPINION  OP  THE  COURT  BELOW  ^ 

Chester,  J.: 

The  plaintiff  sustained  a  bodily  injury  through  accidental 
means  and  suffered  total  disability  by  reason  thereof  from 
October  8,  1916,  to  April  16,  1916,  a  period  of  twenty- 
seven  weeks.  At  the  time  of  his  injury  he  had  a  policy 
of  accident  insurance  issued  by  the  defendant  under  the 
terms  of  which  the  defendant  agreed  to  pay  him  $^26.00 
per  week  for  total  disability  the  result  of  a  bodily  injury 
sustamed  through  accidental  means  and  further  agreed 
to  pay  in  double  indemnity  "If  the  bodily  injury  is  sus- 
tained by  the  assured  .  .  .  while  in  or  on  a  public  con- 
veyance (including  the  platform,  steps  and  running  board 
thereof)  provided  by  a  common  carrier  for  passenger  serv- 
ice." The  defendant  admits  its  liability  imder  the  policy 
to  the  extent  of  $676.00.  The  plaintiff  claims  that  he  is 
entitled  to  receive  double  that  amount. 

The  plaintiff  was  injured  while  attempting  to  alight 
from  an  automobile  or  taxicab  owned  and  operated  by 
the  Yellow  Taxi  Service,  Inc.,  in  front  of  the  Elks'  Club 
on  State  street  in  the  City  of  Albany.  He  entered  the 
taxicab  with  a  friend  at  the  comer  of  State  and  Pearl 
streets  where  the  company  maintained  an  office  and  a 
regular  stand  for  its  taxicabs  and  where  it  was  awaiting 
an  engagement,  and  directed  the  chauffeur  to  take  them 
to  the  Elks'  Club.  They  were  the  only  persons  in  the  cab 
other  than  the  chauffeur.  It  is  conceded  that  the  plaintiff 
during  the  time  that  he  and  his  friend  occupied  the  taxi- 


100  Misc.  411.   Reversed  by  the  decision  in  the  text,  ante,  page  285r 
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cab  had  the  sole  and  exclusive  right  to  occupy  the  same 
alone  with  the  chaufifeiir  until  they  ^reached  the  end  of 
their  journey.  While  the  taxicab  was  so  engaged  by  the 
plaintiff  all  other  persons  were  excluded  therefrom  no 
matter  how  many  vacant  seats  there  were  within.  The 
Yellow  Taxi  Service,  Inc.,  which  operated  this  taxicab, 
have  a  limited  number  of  Ford  cars,  each  bearing  a  serial 
number,  painted  yellow  with  a  taximeter  on  each,  which 
registered  the  distance  traveled. 

They  are  kept  in  garages.  Some  are  sent  to  and  stand 
at  various  places  in  the  city  awaiting  applicants  for  their 
service,  while  others  await  calls  at  the  garages. 

The  company  had  the  right  to  refuse  the  engagement 
of  a  taxicab  by  any  objectionable  person,  because  of  con- 
dition, appearance,  disease  or  for  any  other  proper  or 
legal  reason.  It  employed  chauffeurs  to  operate  them 
and  they  were  sent  upon  call  or  by  appointment  to  various 
places  or  to  or  from  the  railroad  station,  hotels,  public 
buildings,  chiu*ches  or  places  of  amusement  within  the 
city  and  would  go  to  places  beyond  the  city  limits  if  re- 
quired. Its  rates  were  fixed  by  the  owner.  None  of  them 
were  operated  on  any  defined  or  designated  route  or  be- 
tween any  given  or  specified  pomts,  nor  did  they  have  any 
regular  schedule  for  making  trips  nor  any  time  or  route 
between  any  given  points  at  any  thne  of  the  day  or  night. 
If  all  its  cars  were  in  use  an  applicant  for  taxicab  service 
would  be  refused  and  the  cab  in  question  if  it  had  not  been 
engaged  by  the  plaintiff  at  the  time  he  hired  it,  would 
not  have  made  the  trip  it  did.  The  amount  received  as 
compensation  by  the  company  from  one  who  engaged  a 
taxicab  depended  upon  the  distance  traveled  and  time 
occupied.  There  is  an  ordinance  of  the  City  of  Albany 
which  imposes  a  penalty  of  $10.00  upon  an  owner  of  any 
cab  or  other  carriage  who  should  refuse  or  neglect  to  con- 
vey any  person  or  persons  to  any  place  within  the  north 
and  south  bounds  of  the  city  and  extending  from  the 
river  three  miles  west  upon  bdng  applied  to  for  that  pur- 
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pose,  and  the  word  cab  in  this  ordinance  is  by  the  terms 
thereof  to  be  constructed  to  mean  any  conveyance  used 
for  the  carrying  and  transportation  of  passengers  for  hire 
except  cars  on  the  street  raihx)ad.  The  place  where  the 
plaintiff  was  using  this  cab  was  within  the  limits  mentioned 
in  the  ordinance.  One  of  the  purposes  for  which  the  Yel- 
low Taxi  Service  was  mcorporated  was  to  conduct  a  general 
livery  business  by  means  of  automobiles  plying  for  hire 
in  the  streets  of  any  city  or  village  within  the  State  or  on 
the  roads  or  highways  of  the  State  generally. 

Its  business  was  not  controlled  in  any  way  by  the 
Public  Service  Conunission. 

The  principal  question  to  be  determined  on  this  trial 
is  whether  the  injmies  to  the  plaintiff  were  sustained  by 
him  while  he  was  "in  or  on  a  public  conveyance  .  .  . 
provided  by  a  common  carrier  for  passenger  service" 
within  the  meaning  of  this  language  used  in  the  policy 
issued  by  the  defendant  and  held  by  the  plaintiff. 

Under  the  authorities  a  taxicab,  like  a  hack  or  a  Uvery- 
man's  carriage  may  be  a  ''public  conveyance"  at  one 
time  and  at  another  a  private  conveyance.  So  too  a  com- 
mon carrier  at  one  moment,  may  be  a  private  carrier  at 
another  time  when  the  circumstances  are  changed. 

The  distinction  between  a  public  or  common  carrier 
of  passengers  and  a  special  or  private  carrier  of  the  same 
is  that  it  is  the  duty  of  the  former  to  receive  all  who  apply 
for  passage,  so  long  as  there  is  room  and  no  l^al  excuse 
for  refusing,  while  such  duty  does  not  rest  upon  the  latter. 
10  Corpus  Juris,  607,  Article  ''Carriers,"  and  cases  cited. 

A  common  carrier  is  bound  to  exercise  as  high  a  degree 
of  care,  skill  and  diligence  in  receiving  a  passenger,  con- 
veying him  to  his  destination  and  setting  him  down  safely, 
as  the  means  of  conveyance  employed  and  the  circum- 
stances of  the  case  will  permit.  10  Corpus  Juris,  954,  and 
eases  cited. 

We  can  readily  see  in  the  light  of  the  principle  last 
mentioned,  why  a  company  insuring  against  accidents 
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is  willing  to  insure  a  person  while  traveling  upon  a  con- 
veyance provided  by  a  common  carrier  at  one-half  the 
rates  which  it  exacts  from  a  person  traveling  by  a  private 
conveyance  where  ordinary  care  is  all  that  is  required  to 
be  exercised,  for  it  is  apparent  that  the  greater  the  care 
the  less  the  risk. 

That  is  no  doubt  true  with  respect  to  the  policy  in 
question,  where  double  indemnity  was  agreed  to  be  paid 
to  a  person  disabled  by  a  common  or  public  carrier  and 
only  single  indemnity  if  disabled  by  a  private  carrier. 

The  distinction  is  plain  between  the  ordinary  stage, 
jitney  or  auto  bus  running  on  defined  routes,  having  fixed 
time-tables  and  regular  fares,  taking  all  passengers  who 
can  pay  such  fares,  to  the  extent  of  the  capacity  of  the 
vehicle,  and  vehicles  operated  such  as  the  one  in  question 
here  was  where  its  owner  had  the  right  to  let  it  to  whom 
he  pleased  at  any  pdce  that  could  be  agreed  upon,  for  the 
exclusive  use  of  such  person,  to  go  where  he  directed  and 
to  be  used  by  him  for  such  time  as  suited  his  purposes. 
The  former  are  universally  held  to  be  common  carriers. 
If  the  plaintiff  here  had  an  action  against  the  Yellow  Taxi 
Service,  Inc.,  claiming  damages  for  the  injuries  he  suffered, 
could  he  insist  that  the  liability  of  such  company  should 
be  measured  by  its  failure  to  exercise  the  highest  degree 
of  skill  and  care  which  human  foresight  could  devise  or 
would  its  liability  depend  upon, the  want  of  reasonable  or 
ordinary  care?  No  case  has  been  called  to  my  attention 
where  under  similar  circumstances,  the  higher  d^ree  of 
care  has  been  held  to  be  the  rule  which  must  govern.  In 
my  opinion  if  the  plaintiff  was  free  from  fault,  the  liability 
of  the  company  would  depend  upon  its  failure  to  exercise 
ordinary  care. 

So  far  as  I  am  advised,  however,  the  exact  question 
which  is  presented  here  has  never  been  determined  al- 
though a  somewhat  similar  case  was  decided  without  an 
opinion  by  the  Supreme  Court  of  Tennessee  (Damell  v. 
Fid.  &  Cos.  Co.,  46  Insurance  Law  Journal,  523),  where 
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a  judgment  in  favor  of  the  plaintiff  under  the  double 
indemnity  clause  of  a  like  policy  was  reversed. 

A  recent  decision  by  the  Supreme  Court  of  the  United 
States,  Terminal  Taxicab  Co.,  Inc.,  v.  Kutz,  241  U.  S.  252, 
leans  strongly  in  the  direction  of  the  rule  which  I  think 
must  govern  this  case. 

There  it  was  held  that  a  taxicab  company  was  a  com- 
mon carrier  withm  the  meaning  of  an  Act  of  Congress 
(37  Stat,  at  Large,  938,  Ch.  150,  §  8)  and  hence  subject 
to  the  jmisdiction  of  the  Public  Utilities  Commission  of 
the  District  of  Columbia  as  a  "public  utility"  in  respect 
to  its  excerise  of  its  exclusive  right  under  lease  from  the 
Washington  Terminal  Company,  the  owner  of  the  Union 
Railway  Station  there,  to  solicit  Uvery  and  taxicab  busi- 
ness from  persons  passmg  to  or  from  trains,  and  of  its 
exclusive  right  under  contracts  with  certain  hotels  to 
solicit  taxicab  business  from  guests,  but  that  that  part  of 
its  busmess  which  consists  in  furnishing  automobiles  from 
its  central  garage  on  individual  orders,  cannot  be  re- 
garded as  a  ''public  utility"  and  therefore  the  rates 
charged  for  such  service  are  not  open  to  inquiry  by  the 
Public  Utilities  Commission. 

The  first  branch  of  this  decision  holding  a  portion  of 
the  business  of  the  taxicab  company  to  be  a  ''public 
utility"  was  based  on  the  idea  that  it  had  the  exclusive 
right  to  solicit  business  from  dU  persons  passing  to  and 
from  trams  in  the  Union  Station  with  the  agreement  on 
its  part  to  provide  a  service  sufficient  to  accommodate 
persons  using  the  station  and  therefore  that  it  was  "an 
agency  for  public  use  for  the  conveyance  of  persons  .  .  . 
within  the  District  of  Colimibia,  for  hire"  within  the 
meaning  of  that  language  used  in  the  Act. 

I  cannot  conceive  that  the  last  branch  of- the  decision 
holding  the  other  portion  of  the  business  of  the  taxicab 
company  not  to  be  a  "public  utility"  woiild  have  been 
any  different,  if,  instead  of  the  individual  desiring  the 
service  of  an  automobile  or  taxicab  had  ordered  one  for 
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his  private  use  at  a  public  stand  maintained  by  the  com- 
pany in  one  of  the  streets  of  the  city  rather  than  at  a 
garage  where  the  vehicles  were  -kept,  for  in  either  event 
it  would  be  subject  to  his  direction  and  for  his  exclusive 
use  under  the  terms  of  his  special  contract  with  the  com- 
pany. 

It  remains  to  be  considered  whether  the  ordinance  of 
the  City  of  Albany  above  referred  to  is  effective  to  make 
the  Yellow  Taxi  Service  a  common  carrier.  The  ordinance 
simply  required  the  payment  of  a  license  fee  and  imposed  a 
penalty  upon  the  owner  of  the  cab  used  for  carrying  pas- 
sengers for  hire,  for  a  refusal  or  neglect  to  do  so,  but  that 
in  nowise  affected  the  question  of  any  damages  that  a  per- 
son might  suffer  by  reason  of  such  refusal  or  neglect.  It 
is  stipidated  in  this  case  in  substance  that  the  Yellow  Taxi 
Service  could  refuse  to  carry  in  its  taxicabs  any  one  not 
acceptable  and  that  when  one  was  engaged  by  a  person  he 
had  the  exclusive  right  to  its  use  during  the  engagement; 
that  he  could  exclude  anyone  from  it,  except  upon  his 
invitation  and  that  the  chauffeur  had  no  right  at  such 
times  to  admit  any  other  person  thereto.  Under  this 
stipulation,  it  is  in  effect  admitted  that  notwithstanding 
the  ordinance,  the  own^  of  the  taxicab  or  his  chauffeur 
could  refuse,  under  the  circmnstances  stated,  to  take  on 
passengers  without  incurring  any  penalty.  Nor  does  the 
ordinance  attempt  to  impose  the  obligation  upon  the 
company  of  carry^lg  any  or  all  of  the  public  who  should 
apply  for  passage  in  its  cabs,  but  assumes  only  to  impose 
a  penalty  for  a  refusal  or  neglect  in  this  respect. 

But  even  if  the  taxicabs  of  the  Yellow  Taxi  Service 
could  under  any  circimistances  be  regarded  as  ^'public 
conveyances  .  .  .  provided  by  a  common  carrier"  the 
moment  the  plaintiff  made  a  special  contract  to  have  the 
exclusive  right  to  the  use  of  this  taxicab  to  carry  him  to 
his  destination,  the  conditions  changed  and  during  the 
time  it  was  in  his  service  it  was  simply  a  private  carrier 
for  hire.  Dorr  v.  N.  J.  Steam  Navigation  Co.,  11  N.  Y.  485, 
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at  493^  the  same  as  if  he  had  gone  to  a  livery  stable  and 
hired  a  carriage  for  his  use  or  had  called  a  hack  standing 
on  the  street  to  serve  him. 

I  think  therefore  that  the  plaintiff's  injuries  were  not 
sustained  while  ^'on  a  public  conveyance  .  .  .  provided 
by  a  common  carrier  for  passenger  service*'  within  the 
meaning  of  that  language  used  in  the  poUcy  and  that 
judgment  must  be  directed  for  the  plaintiff  for  $675.00, 
with  interest  thereon  from  the  date  when  made  payable 
under  the  terms  of  the  policy. 


Charles  T.  Sammis,  Plaintiff,  v.  Town  op  Huntington, 

Defendant 

(Supreme  Court,  Suffolk  County,  Special  Term,  June,  1918.   104 

Miso.  7) 

Lease;  right  of  renewal;  lessee's  lien  for  value  of  buildings;  suit 
in  equity  to  enforce  Uen;  pleading;  complaint;  demurrer;  par- 
ties; suit  against  Town  of  Huntington 

1.  Under  a  lease,  executed  in  1866,  with  the  trustees  and  free- 
holders of  the  town  of  Huntington,  for  fifty  years,  with  a 
covenant  for  a  renewal  for  a  like  term,  at  such  rent  as  might 
be  agreed  upon,  and  if  such  an  agreement  could  not  be  reached 
that  the  landlord  should  pay  the  tenant  the  value  of  the 
buildings,  to  be  determined  in  the  manner  specified  in  the 
lease,  it  was  held,  that  the  assignee  of  the  lessee  could  main- 
tain an  action  directly  against  the  town,  to  establish  a  lien 
on  the  land  for  the  value  of  the  buildings  and  to  determine 
that  value,  without  first  presenting  a  claim  under  §  170  of 
the  Town  Law;  that  the  action  was  properly  brought  against 
the  Town  instead  of  against  the  'trustees,"  or  in  any  event 
the  question  of  whether  or  not  it  should  be  brought  against  the 
trustees  was  not  so  clearly  a  legal  one  as  to  permit  of  its  be- 
ing decided  on  a  demurrer  to  the  complaint.^ 


For  complaint  from  this  case,  see  post,  page  328. 
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Demurrer  to  complaint. 
Overruled. 

Ackeriy  A  Mike  [Rowland  MileSj  of  counsel],  for  plain- 
tiff. 

WiUard  N.  Baylis  [Geo.  P.  Sanborn,  of  counseQi  for 
defendant. 

ASPINALL,  J.: 

The  question  to  be  decided  herein  is  whether  or  not  the 
demurrer  interposed  by  the  defendant  to  the  plaintiff's 
complaint,  upon  the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  actioni  should  be 
sustained  or  overruled. 

The  complaint  in  substance  alleges  that  at  all  times 
referred  to  therein,  prior  to  the  passage  of  the  Town  Law, 
the  trustees  of  the  freeholders  and  commonalty  of  the 
town  of  Huntington  were  a  municipal  domestic  corpora- 
tion; that  by  virtue  of  the  said  Town  Law,  and  the  various 
amendments  thereof,  all  the  lands,  rights  and  interests 
therein  and  all  the  rights  and  property  of  the  said  trustees 
were  transferred  to  and  became  vested  in  the  town  of 
Himtington;  that  the  said  town  is  the  successor  to  and  is 
now  the  corporate  name  of  said  trustees  of  the  freeholders 
and  commonalty  of  said  town;  that  on  the  1st  day  of 
October,  1866,  the  said  trustees  were  the  owners  in  fee  of 
certain  lands  and  premises,  and  that  on  said  day  they 
leased  the  land  described  in  said  complaint  to  one  Heniy 
J.  Scudder  for  the  period  of  fifty  years,  at  a  rental  of 
fifteen  dollars  per  year;  that  the  said  lease  contained  a 
covenant  for  a  renewal  for  the  term  of  fifty  years  further, 
upon  such  rent  as  might  be  agreed  upon  between  the 
parties,  and  in  the  event  of  a  disagreement  as  to  the  amount 
of  said  rent  the  said  town  will  take  and  pay  for  all  build- 
ings and  erections  upon  said  premises  at  a  value  to  be 
assessed  by  parties  to  be  chosen,  etc.    The  complaint 
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also  alleges  that  on  the  4th  day  of  November^  1892,  the 
said  lease  was  duly  assigned  to  the  plaintiff,  and  that  in 
April,  1895,  the  plaintiff  assigned  a  part  of  the  premises 
to  the  Northport  Electric  light  Company;  that  the  said 
lease  expired  on  the  1st  day  of  October,  1916;  that  prior 
to  the  expiration  of  said  lease  the  parties  hereto  took  up 
and  considered  from  time  to  time  the  price  to  be  charged 
for  a  renewal  of  said  lease,  but  that  they  have  failed  to 
agree  upon  the  rental  value  of  the  premises,  and  this 
action  is  therefore  brought  for  the  relief  prayed  for  in  the 
complaint. 

The  agreement  to  renew  for  a  further  period  of  fifty 
years  at  a  rental  to  be  agreed  upon,  and  the  agreement 
to  take  and  pay  for  the  improvements  in  the  event  of  a 
disagreement  as  to  the  rental  are  contained  in  a  single 
covenant.  Since  the  act  of  agreeing  upon  the  rental 
requires  the  exercise  of  a  volition,  imenforceable  in  law, 
the  part  of  the  covenant  relating  to  a  renewal  is  practically 
nugatory  and  confers  no  substantial  right  upon  either 
party.  But  the  remaining  portion  of  the  covenant  is  in 
effect  an  agreement  to  purchase  the  improvements.  Al- 
though the  phraseology  is  somewhat  involved,  the  intent 
is  plain  that  the  covenant  shall  be  binding  upon  the  lessors 
named  and  also  upon  their  '' successors,  executors,  ad- 
ministrators, heirs  and  assigns."  As  I  read  the  covenant 
it  expressly  so  provided.  Expressions  are  found  in  the 
cases  to  the  effect  that  such  a  covenant  '^runs  with  the 
land.''  Whether  or  not  this  phrase  is  applicable  to  such  a 
covenant,  I  think  it  to  be  the  law  that  such  a  covenant,  re- 
lating to  something  not  in  esse  but  to  be  done  upon  the 
property,  does  not  bind  an  assignee  of  the  lessor  or  the  lessee 
unless  specifically  named;  but  that  by  the  use  of  the  words 
''successor"  and  "assignee"  the  assignee  is  '^specifically 
named"  within  the  rule,  and  the  covenant  is  binding  upon 
the  assignee  of  the  lessor  and  the  lessee.  Coffin  v.  Talman, 
8  N.  Y.  465,  and  cases  cited;  Talman  v.  Coffin,  4  id.  134 — 
a  former  trial  involving  the  same  covenant;  Thompson  v. 


320  Sammis  v.  Town  op  Huntington 

Opinion  of  the  Ck)urt 

Roscy  8  Cow,  266;  Belden  v.  Union  Warehouse  Co.,  11  App. 
Div.  160,  162,  163;  42  Supp.  650;  OvingUm  Bros.  Co.  v. 
Henshaw,  47  Misc.  167;  93  Supp.  380;  aff'd  115  App.  Div. 
886;  aflf'd  190  N.  Y.  504.  See,  also  Masury  v.  Sovihworth, 
9  Ohio  St.  341,  cited  in  37  App.  Div.  303. 

But  the  defendant  contends  that  the  plaintiff  is  pre- 
cluded from  relief  by  reason  of  his  act  in  assigning  a  fifty- 
foot  strip  of  land.  The  argument  seems  to  be  that  by  the 
assignment  in  question  the  plaintiff  cannot  demand  a 
renewal  because  the  lease  is  renewable  in  its  entirety,  or 
not  at  all;  that  the  obligation  of  the  lessors  in  this  respect 
cannot  be  split  up  into  ^'fractions'';  and  that  for  the 
same  reason  the  agreement  to  purchase  the  improvements 
is  unenforceable.  In  its  last  analjrsis,  the  contention  is 
that  the  covenant  in  question  is  indivisible,  and  a  very 
interesting  question  of  law  is  here  presented.  It  may  be 
said  that  the  lease  does  not  expressly  prohibit  the  lessor 
from  disposing  of  the  reversion  of  any  part  thereof;  nor 
the  lessee  from  assigniog  his  leasehold  interest  or  any 
part  thereof.  If  the  potency  of  this  covenant  may  be 
destroyed  by  the  assignment  of  an  inconsiderable  inter- 
est, under  the  lease  by  the  lessee,  then  the  converse  of 
the  proposition  must  also  be  true  and  it  must  be  held  to 
have  been  always  within  the  power  of  the  lessors  to  nullify 
their  own  obligation  imder  the  covenant  by  the  simple 
act  of  transferring  a  portion  of  the  reversion.  Either  this 
result  follows,  or,  in  the  alternative,  the  covenant  is 
enforceable  by  and  against  the  successors  and  assigns  of 
the  original  parties  in  proportion  to  their  respective  in- 
terests.   See  Letter  v.  Pike,  127  HI.  287,  326. 

But  however  this  may  be,  it  does  not  seem  to  me  that 
the  question  can  be  determined  upon  demurrer  purely 
as  a  question  of  law.  It  is  possible  that  the  facts  stated 
might  or  might  not  constitute  a  defense,  depending  upon 
the  character  of  the  evidence. 

Admitting  that  the  effect  of  the  assignment  of  the  fifty- 
foot  strip  of  land  invokes  the  rule  of  law  contended  for 
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by  the  defendant,  might  the  plaintiff  not  prove  on  the 
trial  that  the  lessors  expressly  cons^ted  to  the  assign- 
ment in  question  and  agreed  that  it  should  be  without 
prejudice  to  the  plaintiff's  right  to  demand  a  renewal  of 
the  lease  as  to  the  balance  of  the  tract?  Might  the  plain- 
tiff not  prove  that,  in  recognition  of  such  agreement,  no 
objection  was  made  on  this  ground  when  the  parties  were 
negotiating  for  a  renewal?  Might  he  not  prove  that,  had 
objection  been  made  on  this  ground,  he  could  have  de- 
manded and  secured  from  the  assignee  a  reassignment  of 
the  strip  of  land  imder  a  reserved  right  so  to  do?  And 
might  he  not  also  prove  other  facts  or  acts  operating  by 
way  of  waiver  or  estoppel  against  the  defendant? 

The  defendant's  chief  contention,  however,  is  that  the 
action  should  have  been  brought  against  the  '^ trustees" 
and  not  against  the  town.  I  do  not  think  that  this  is  so 
purely  a  question  of  law  that  it  can  be  decided  upon  de- 
murrer, and  without  any  evidence  to  sustain  the  same. 

It  seems  that  the  lands  in  the  town  of  Huntington  are 
affected  by  three  colonial  grants  known  as  the  Nicolls, 
the  Dongan,  and  the  Fletcher  patents.  The  latter,  or 
Fletcher  patent  of  1694,  is  principally  involved  in  the 
determination  of  the  question  here  presented. 

In  the  Nicolls  patent,  being  the  first  patent,  the  grant 
was  to  eight  persons  named  as  patentees  ''in  behalf  of 
these,  and  their  successors,  the  Freeholders  and  Inhabitants 
of  the  said  Town,  their  heirs,  successors  and  assigns,  all 
the  land  that  has  already  been  or  hereafter  shall  be  pur- 
chased for  and  on  behalf  of  the  Town  of  Huntington,  etc." 

In  the  case  of  other  patents  of  that  period  couched  in 
almost  the  identical  language  above  quoted,  the  courts 
have  held  that  the  grant  vested  ''ownership  of  the  lands 
in  the  town  in  its  corporate  capacity,  and  not  in  the 
patentees  named  in  the  grant,  nor  in  the  freeholders  and 
inhabitants  individually."  Matter  of  City  of  New  York 
(West  Farms  Road),  161  App.  Div.  530,  532;  146  Supp. 
600;  Town  of  Southampton  v.  Mecax  Bay  Oyster  Co.,  116 
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N.  Y.  1,  and  cases  cited;  North  Hempstead  v.  Hempsteady 
2  Wend.  110,  133;  Lawrence  v.  Town  of  Hempstead^  155 
N.  Y.  297,  300;  DenJUm  v.  Jackson,  2  Johns.  Ch.  320,  324, 
325. 

But  counsel  for  the  defendant  attempts  to  distinguish 
the  Fletcher  patent  from  the  Nicolls  and  other  patents, 
asserting  that  the  former  patent  created  two  distinct  cor- 
porations; the  named  patentees  being  one  corporation, 
and  the  inhabitants  of  the  town  being  the  other,  and  I 
understand  his  contention  to  be  that  the  title  to  the  lands 
in  question  is  in  the  successors  to  the  original  incorporated 
board  of  trustees  considered  as  a  body  politic  distinct 
from  the  town  itself. 

While  this  contention  is  plausible  in  view  of  the  pro- 
visions and  language  of  the  patent,  it  finds  no  support 
in  any  declared  reason  or  purpose  to  be  subserved  thereby. 
The  contention  necessarily  rests  upon  the  theory  that  the 
Fletcher  patent  divested  the  town,  in  its  corporate  capac- 
ity, of  ownership  of  the  lands  and  vested  the  title  thereto 
in  another  and  distinct  body  politic  consisting  of  the  incor- 
porated patentees.  It  seems  to  me  that  an  attempt  to 
divest  the  town  of  its  ownership  of  the  lands  in  question, 
granted  by  the  Nicolls  patent,  would  have  been  an  act 
confiscatory  in  character  and  beyond  the  power  of  the 
colonial  governor  to  accomplish  through  the  instrument- 
ality of  the  Fletcher  patent.  Town  of  Sordhampton  v. 
Mecox  Bay  Oyster  Co.,  116  N.  Y.  1,  8,  9.  But,  in  my  opin- 
ion, the  Fletcher  patent  discloses  no  such  intent.  On  the 
contrary,  its  character  as  a  confinnatory  grant,  with  cer- 
tain changes  in  boundaries,  is  indicated  on  its  face.  It 
refers  to  the  Nicolls  patent  to  Jonas  Wood  and  others 
''as  patentees,  in  behalf  of  themselves  and  their  associates, 
the  Freeholders  and  Inhabitants  of  the  Town  of  Hunting- 
ton, their  heirs,  successors  and  assigns,  etc."  It  then 
recites  that  Joseph  Bayly  and  others  named  ''in  behalf 
of  themselves  and  the  rest  of  our  loving  subjects,  the 
Freeholders  and  Inhabitants  of  our  said  Town  of  Himting- 


Sammis  v.  Town  of  Huntington  323 

Opinion  of  the  Ck)urt 

ton"  have  by  petition,  etc.,  "prayed  our  grant  and  con- 
firmation of  the  premises,  so  only  that  the  limits  and 
bomids  of  the  said  Town  of  Hmitington  shall  not  be  above 
mentioned,  but  as  hereinafter  expressed  .  .  •  that  is  to 
say  ..."  The  willingness  of  the  governor  to  comply  with 
the  petition  and  grant  the  patent  is  expressed  in  the 
words  ''and  likewise  that  we  would  be  graciously  pleased 
to  make,  erect  and  establish  all  our  loving  subjects,  the 
Inhabitants  and  Freeholders  of  our  said  Town  of  Hunting- 
ton— ^into  one  body  politic  and  corporate  in  deed  and 
name;  which  reasonable  request  we  bemg  willmg  to  grant, 
now  know  ye,  that  of  our  especial  grace  certain  knowledge 
and  mere  motion,  we  have  given,  granted,  ratified  and 
confirmed,  and  by  these  presents  do  for  us,  our  heirs  and 
successors  give,  grant;  ratify  and  confirm  unto  the  said 
Joseph  Bayly  (and  6  others  named).  Freeholders  and 
Inhabitants  of  our  said  Town  of  Huntington,  hereby 
erected  and  made  one  body  and  politic  and  corporate, 
and  willed  and  determined  to  be  called  by  the  name  of 
the  Trustees  of  the  Freeholders  and  Commonalty  of  our 
said  Town  of  Huntington,  and  their  successors,  all,  etc." 

It  will  also  be  noticed  that  the  syllabus  to  Lowndes  v. 
Town  of  Huntington,  153  U.  S.  1,  refers  to  the  Nicolls 
patent  of  1666  as  ''confirmed  by  Governor  General 
Dongan  in  1688,  and  again  confirmed,  with  a  change  in 
description,  by  Governor  General  Fletcher,  in  1694." 

It  seems  to  me,  therefore,  that  the  patent  itself  dis- 
closes its  character  as  a  confirmatory  instrument,  and 
I  do  not  find  that  it  has  ever  been  construed  as  effect- 
ing a  radical  change  in  the  ownership  or  title  of  the  lands 
in  question. 

However,  defendant's  contention  that  the  patent  did 
in  fact  create  two  distinct  bodies  politic  finds  support 
in  the  instrument  and  must  be  met,  if  possible,  on  some 
logical  groimd.  The  provisions  in  question  are  as  fol- 
lows: The  grant  to  Joseph  Bayly  and  the  other  named 
patentees  is  followed  by  the  words,   "hereby  erected 
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and  made  one  body  politic  and  corporate."  This  is  fol- 
lowed later  on  by  a  provision  to  the  effect  that  the  ^'said 
freeholders  and  inhabitants,  fireemen  of  our  Town  of 
Huntington  aforesaid  conunonly  called  by  the  name  of 
the  freeholders  and  inhabitants  of  our  said  Town  of 
Himtington,  or  by  whatever  name  or  names  they  are 
called  or  named,  and  their  heirs  and  successors,  forever 
hence  forward,  shall  be  one  body  corporate  and  poUtic 
in  deed  and  name,  etc." 

While  these  two  provisions  support  the  defendant's 
claim  to  some  extent,  yet  the  force  of  this  contention  is 
weakened  by  the  subsequent  provision  to  the  effect  that 
Joseph  Bayly  and  the  other  patentees  shall  be  ''the  first 
modem  trustees  and  freeholders  and  commonalty  of  the 
Town  of  Himtington"  to  continue  until  the  time  that 
''others  be  elected  and  chosen." 

It  thus  appears  that  the  entire  membership  of  the 
corporation  composed  of  the  patentees  is  transplanted 
bodily  into  the  corporation  consisting  of  the  inhabitants 
of  the  town  and  made  its  first  board  of  trustees.  This 
seems  to  me  to  be  inconsistent  with  an  intent  that  the 
patentees  and  the  rest  of  the  inhabitants  should  con- 
stitute two  separate  bodies  politic.  The  intent  is  twice 
separately  expressed  that  all  the  inhabitants  shall  con- 
stitute one  body  politic  and  corporate  in  deed  and  name. 
If  the  original  patentees  were  the  "first  modem  trustees, 
etc., "  of  the  town  in  its  corporate  capacity,  why  the  need 
of  their  existence  also  as  a  distinct  corporate  entity?  And 
could  all  the  inhabitants  of  the  town  constitute  one  body 
politic  in  name  and  deed  if  the  patentees,  being  also  in- 
habitants, in  fact  constituted  another  and  separate  body 
politic  and  corporate? 

In  a  note  on  this  patent  as  found  in  the  records  of  the 
town  of  Huntington,  Charles  R.  Street  conunents  on  the 
instrument  as  a  notable  illustration  of  the  tend^icy  of 
the  times  to  the  prolific  use  of  words.  This  may  explain 
much.    The  grant  imder  this  and  similar  patents  of  that 
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period  to  named  patentees  and  their  associates  was  in 
itself  sufficient  to  constitute^  by  implication,  the  patentees 
and  all  the  inhabitants  a  body  poUtic  and  corporate. 
Denton  v.  Jackson^  2  Johns.  Ch.  320,  324,  325. 

In  my  opinion  the  phraseology  of  the  grant  to  the 
patentees,  who  are  described  as  inhabitants  and  free- 
holders, was  alone  sufficient  to  constitute  all  the  inhab- 
itants a  body  corporate.  The  later  provision,  in  express 
terms  constituting  the  inhabitants  a  body  politic,  may 
have  been  merely  an  unnecessary  repetition  intended  to 
emphasize  by  express  terms  the  corporate  capacity  of  the 
inhabitants,  thus  obviating  the  necessity  of  reaching  the 
same  conclusion  by  unplication  from  the  preceding  clause 
contahiing  the  grant  to  the  named  patentees  and  their 
associates.  It  would  have  been  a  natural  and  reasonable 
purpose  to  remove  any  doubt  that  the  inhabitants  and 
freeholders  constituted  a  body  poUtic. 

I  am  of  the  opinion  that  the  introduction  of  some 
evidence  may  have  an  important  bearing  m  the  solution 
of  this  question.  Has  the  Fletcher  patent  ever  been 
construed  by  any  court  as  creating  two  separate  bodies 
politic  and  corporate?  During  all  the  intervening  years, 
has  it  received  a  practical  construction  to  that  effect? 
During  these  years  has  there  always  been  a  body  of 
trustees  representmg  the  town  as  a  body  poUtic,  and  a 
separate  and  distinct  body  of  trustees  representing  the 
other  corporation?  Has  the  identity  of  each  corporation 
as  a  distinct  body  politic,  independent  from  the  other, 
been  recognized  and  maintained,  in  law  and  in  fact,  during 
all  the  years  from  1694  to  1872?  And,  again,  the  act  of 
1872  apparently  abolished  the  trustees  of  the  freeholders 
and  commonalty  of  the  town  and  in  their  place  con- 
stituted the  supervisor,  the  town  clerk  and  the  assessor  as 
the  board  of  trustees.  What  is  the  scope  and  effect  of  this 
act?  Did  it  relate  solely  to  the  trustees  of  the  town  in  its 
corporate  capacity,  or  did  it  also  relate  to  the  successors 
of  the  original  patentees  claimed  by  the  defendant  to 
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have  existed  as  a  separate  body  politic  during  all  these 
years?  In  what  manner  and  how  has  the  succession  to 
the  original  named  patentees,  considered  as  a  body 
politic,  been  effected  from  1694  to  the  year  1872?  Can 
it  be  said  that  the  above  named  officials,  as  the  board  of 
trustees  of  the  present  town,  are  the  successors  of  the 
patentees  incorporated  by  the  Fletcher  patent  in  1694, 
and  as  such  constitute  a  body  politic  separate  and  dis- 
tinct from  the  town?  Has  the  membership  of  the  so- 
called  board  of  incorporated  trustees  and  the  board  of 
trustees  of  the  town,  each  considered  as  a  distinct  body 
corporate,  generally  consisted  of  the  same  or  of  different 
persons  during  the  various  periods  from  1694?  Whether  or 
not  two  separate  and  distinct  bodies  politic  have  been 
recognized  as  existing  and  have  been  maintained  during 
all  these  years  seems  to  me  to  be  largely  a  matter  of 
evidence,  and  that  such  evidence  would  be  an  important 
consideration  in  determining  the  point  in  question.  I 
do  not  think  the  question  so  purely  a  matter  of  law 
that  it  can  be  determined  upon  a  demmrer  standing 
alone. 

I  do  not  agree  with  the  counsel  for  the  defendant  that 
the  action  is  one  at  law.  The  covenant  to  take  and  pay 
for  the  improvements  upon  the  land  creates,  it  seems  to 
me,  a  charge  or  lien  upon  the  property  enforceable  in 
equity.  The  lessee  has  the  right  of  possession  until  the 
covenant  is  performed.  The  complaint  also  alleges  that 
the  defendant  threatens  to  oust  the  plaintiff  from  the 
possession  of  the  premises  without  making  any  compensa- 
tion whatever,  and  absolutely  refuses  to  join  in  an  ap- 
praisal in  accordance  with  the  terms  of  the  lease.  The 
complaint  seems  to  me,  therefore,  to  state  a  cause  of 
action  for  the  enforcement  of  a  covenant,  with  incidental 
injunctive  relief.  Paine  v.  Trinity  Churchy  7  Hun,  89,  91; 
Matter  of  Coatsworth,  37  App.  Div.  295,  306;  55  Supp. 
753;  revd.,  160  N.  Y.  114,  122.  Although  this  case  was 
reversed,  the  point  of  law  here  raised  seems  to  have  been 
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recognized  both  in  the  opinion  below  and  in  the  opinion  on 
reversal. 

The  defendant  contends  that  in  any  event  the  plain- 
tiff's remedy  is  to  present  his  claim  to  the  board  of  audit; 
and  that  any  subsequent  action  on  his  part  Ues  either  in 
certiorari  or  mandamus.  I  do  not  consider  that  this  claim 
is  tenable. 

As  already  stated  in  my  opinioUi  the  action  is  equi- 
table in  character.  I  see  nothing  in  the  Town  Law  ex- 
pressly prohibiting  such  an  action  as  this,  and  a  claim  of 
this  character  does  not  seem  to  come  within  the  scope  of 
the  phrase  ''town  charges  generally/'  nor  within  the 
enumerated  claims  specified  in  section  170  of  the  Town 
Law. 

I  do  not  think  that  the  cases  cited  by  the  defendant 
on  this  point  are  applicable.  They  are  cases  relating  to 
claims  or  demands  against  the  town  arising  upon  con- 
tracts made  for  or  on  behalf  of  the  town  as  a  poUtical 
subdivision  of  the  State. 

But  the  present  action  is  equitable  in  character,  and 
the  lands  in  question,  it  seems  to  me,  are  not  owned  by 
the  town  ''for  usual  Town  purposes;"  such  lands  are  not 
owned  or  possessed  by  the  town  as  a  poUtical  division  or 
body  poUtic  in  order  to  carry  its  corporate  purposes  as  a 
political  or  governmental  subdivision  of  the  State;  but 
they  are  rather  held  by  the  town  as  a  proprietor,  and  in  an 
individual  capacity,  ss  distinguished  from  a  governmental 
capacity,  and  in  such  a  case  the  town  is  entitled  to  the 
same  remedies  for  the  protection  of  its  property  rights  as 
are  available  to  an  individual;  and,  if  this  be  true,  it  seems 
to  f oUow  that  a  town  owning  land  m  a  proprietary  as 
distinguished  from  a  corporate  capacity  must  be  subject 
to  the  same  liabilities  as  a  private  person.  Tuma  v. 
Piepenbrink,  160  App.  Div.  226,  228;  145  Supp.  474; 
Town  of  Hempstead  v.  Lawrence,  138  App.  Div.  473,  475; 
122  Supp.  1037;  Bridges  v.  SuUivan  County,  92  N.  Y.  570.  ' 

For  these  reasons  I  overrule  the  demurrer  interposed  to 
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the  complaint,  with  leave  however  to  the  defendant  to 
withdraw  its  demurrer  and  serve  an  answer  within  twenty 
days. 
Demurrer  overruled. 


Form  No.  SO 


Complaint;  Equity;  Establishing  Lien  on  Land  for  Value  of  Build- 
ings after  Expiration  of  Lease  ^ 

New  York  Supreme  CJourt,  Suffolk  CJoimty. 


Charles  T.  Sammis, 

Plaintiff, 
against 
Town  of  Himtington, 

Defendant. 


The  complaint  of  the  plaintiff  in  the  above  entitled 
action  respectfully  shows  to  the  court: — 

First:  That  the  defendant  is  a  municipal,  domestic 
corporation  created  and  existing  by  virtue  of  the  Town 
Law  and  amendments  thereof. 

Second:  That  at  all  times  referred  to  in  this  complaint 
prior  to  the  passage  of  the  Town  Law,  the  Trustees  of  the 
Freeholders  and  Commonalty  of  the  Town  of  Himtington 
were  a  mimicipal  domestic  corporation. 

Thibd:  That  by  virtue  of  the  said  Town  Law  and 
amendments  thereof,  all  the  lands,  rights  and  interests 
therein  and  all  the  rights  and  property  of  the  said  Trustees 
of  the  Freeholders  and  Commonalty  of  the  Town  of 
Himtington  were  transferred  to  and  became  vested  in  the 
said  Town  of  Himtington,  including  all  rights,  title  and 
interests  in  and  to  lands  and  premises  under  the  waters  of 
Northport  Harbor  hereinafter  mentioned  and  referred  to. 
That  the  said  Town  of  Huntington  is  the  successor  to  and 

1  From  Sammia  v.  Town  of  HunHngUm,   See  ante,  page  317. 
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is  now  the  corporate  name  of  said  Trustees  of  the  Free- 
holders and  Commonalty  of  the  Town  of  Himtington. 

Foubth:  That  on  and  prior  to  the  first  day  of  October, 
1866,  the  said  Trustees  of  the  Freeholders  and  Com- 
monalty of  the  Town  of  Himtington  were  the  owners  in 
fee  of  the  following  described  lands  and  premises,  viz. : — 

All  of  those  certain  premises  and  that  certain  piece, 
parcel  or  lot  of  land  lying  and  being  within  the  limits  of 
said  Town  first  above  mentioned,  and  bounded  and  con- 
taining as  follows,  viz. : — 

Beginning  at  a  stake  noted  by  Eben  G.  Piatt,  Esq., 
Surveyor,  on  the  11th  of  August,  1866,  and  standing  by  a 
stone  sea  wall  on  the  road  leading  from  Himtington  toward 
the  tavern  at  the  Village  of  Northport  and  running  thence 
North  69  3^*"  West  to  the  Mam  Channel  of  the  Harbor  of 
Northport;  thence  North  along  said  Channel  to  a  point 
where  the  prolongation  of  the  Southerly  line  of  the  land 
now  occupied  by  Jesse  Jarvis  and  to  him  demised  and  to 
farm  let  by  parties  of  the  first  part  would  strike  said 
Northerly  comer;  thence  Easterly  along  said  indicated 
and  express  boimdary  of  said  Jarvis  to  the  highway; 
thence  Southerly  along  said  highway  to  the  place  of 
beginning. 

Fifth:  That  on  the  1st  day  of  October,  1866,  said 
Trustees  of  the  Freeholders  and  Commonalty  of  the  Town 
of  Huntington  by  Indenture  of  lease,  bearing  date  on  that 
day,  leased  the  premises  above  described  to  one  Henry  J. 
Scudder  for  the  period  of  fifty  years  from  that  date,  for 
the  annual  rental  of  fifteen  ($15.00)  dollars  per  year, 
payable  each  and  every  year,  a  copy  of  which  lease  is 
hereto  annexed  and  marked  Exhibit  A,  to  which  plaintiff 
b^g3  leave  to  refer  to  any  and  all  parts  thereof  as  a  part 
of  this  complaint. 

Sixth:  That  the  said  Indenture  of  lease,  among  other 
things,  contained  the  following  provision,  viz.: — 

''And  it  is  further  covenanted  and  agreed  by  and  be- 
tween the  parties  hereto,   their  successors,   executors, 
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administrators,  heirs  andiassigns  that  after  the  expiration 
of  said  term  of  50  years,  the  parties  of  the  first  part  or  their 
successors  in  office  will  renew  and  extend  the  term  of  this 
lease  for  50  years  further  and  in  addition  to  the  term 
hereto  granted,  upon  such  return  of  rent  as  may  be  then 
agrW  upon  by  and  between  the  parties  hereto,  their 
successors,  heirs,  executors,  administrators  or  assigns,  and 
in  the  event  of  a  disagreement  as  to  the  amount  of  rent 
that  the  said  parties  of  the  first  part,  their  successors  will 
take  and  pay  for  at  a  value  to  be  assessed  by  parties 
chosen,  as  is  usual  in  cases  of  difference  of  like  character, 
by  the  respective  parties,  their  successors,  heirs,  executors, 
administrators  or  assigns,  all  buildings  and  erections  other 
than  docks  or  earth  filling  then  on  said  premises." 

Seventh:  That  after  the  execution  and  delivery  of 
said  lease,  the  said  Henry  J.  Scudder  built  a  dock  on  said 
premises  extending  out  into  said  water  about  two  himdred 
feet,  making  a  permanent  bulkhead,  and  filled  the  same 
with  solid  earth. 

Eighth:  That  on  or  about  the  4th  day  of  November, 
1892,  the  Executors  of  and  Trustees  under  the  last  will 
and  testament  of  said  Henry  J.  Scudder  by  Indenture  in 
writing  bearing  date  on  that  day,  duly  assigned  and  con- 
veyed all  their  right,  title  and  interest  in  and  to  the  said 
lease  from  the  said  Trustees  of  the  Freeholders  and  Com- 
monalty of  the  Town  of  Huntington  above  set  forth,  and 
all  the  lands  embraced  therein  to  the  plaintiff  in  this 
action,  who  has  ever  since  that  time  been  in  possession 
thereof  imder  said  lease  and  paid  the  rent  reserved  to  the 
defendant  in  all  respects  according  to  the  requirements 
of  said  lease. 

Ninth:  That  since  the  plaintiff  succeeded  to  the  in- 
terests of  the  said  Henry  J.  Scudder  in  said  lease,  above 
described,  he  has,  from  time  to  time,  erected  buildings 
and  other  structures  thereon,  which  structures  are  all  of 
a  permanent  character  and  of  great  value,  consisting  of 
stores  and  dwelling  apartments  and  other  buildings  of 
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value  which  plamtiff  has  rented  for  many  years  and  derived 
therefrom  a  very  substantial  revenue. 

Tjbnth:  That  the  said  lease  above  referred  to,  expired 
on  the  Ist  day  of  October,  1916.  That  prior  to  the  expira- 
tion thereof  the  plaintiff  and  the  officials  of  defendant 
took  up  and  considered  from  time  to  time  the  price  to  be 
charged  for  a  renewal  of  said  lease  for  another  period  of 
50  years,  which  the  plaintiff  requested  to  be  given  him 
of  all  the  land  embraced  in  said  original  lease  excepting 
a  strip  fifty  feet  wide  along  the  Southerly  side  thereof 
which  plaintiff  had  heretofore  sold  and  assigned  to  the 
Northport  Electric  Light  Company  by  alignment  dated 
on  or  about  April  1895.    That  after  earnest  and 

repeated  discussion  between  the  plaintiff  and  the  Trustees 
of  the  defendant,  concerning  the  renewal  of  said  lease, 
they  failed  to  agree  upon  the  amount  of  rental  that  the 
plaintiff  should  pay  for  a  renewal  of  said  lease.  That 
upon  all  other  matters  pertaining  thereto  the  said  parties 
were  in  full  accord.  That  the  difference  in  opinion  of  the 
respective  parties  as  to  the  rent  that  should  be  reserved 
was  so  great  that  finally  negotiations  between  them  were 
abandoned. 

Eleventh:  That  the  said  plaintiff  and  defendant  hav- 
ing failed  to  agree  upon  the  rental  for  said  renewal,  the 
plaintiff  called  upon  the  defendant  to  live  up  to  that  pro- 
vision of  its  lease  which  requires  it  to  pay  for  the  buildings 
and  improvements  thereon,  as  above  set  forth,  but  that 
the  defendant  refused  and  still  refuses  to  live  up  to  the 
said  provisions  of  its  lease  as  aforesaid,  and  its  trustees 
openly  state  it  to  be  the  intention  of  the  town  to  refuse 
to  live  up  to  the  said  provisions  of  said  lease  and  pay  for 
the  buildings  in  accordance  with  the  terms  thereof,  and 
that  its  said  trustees  have  in  fact  ordered  this  plaintiff  to 
vacate  said  premises  and  remove  all  buildings  and  other 
structures,  which  he  has  erected  thereon,  therefrom,  and 
threaten  to  oust  him  from  the  said  premises  without  com- 
pensating him  for  his  said  buildings  and  other  structures, 
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contraiy  to  the  provisioDs  of  the  said  lease  as  af ore- 
saicL 

Twelfth:  That  plaintiff  has  offered  to  join  with  de- 
fendant in  choosing  i^praisers  for  the  puii)oee  of  de- 
termining the  value  of  said  bnildingB  in  accordance  with 
the  provisions  of  said  lease,  but  defendant  has  n^ected 
and  refused  so  to  do. 

Thibteenth:  Plaintiff  has  no  adequate  remedy  at  law. 

Whebefore,  plaintiff  demands  judgment  against  the 
defendant: 

(1)  That  the  rights  of  the  parties  to  this  action  under 
and  by  virtue  of  the  said  lease  (Ex.  A)  be  fixed  and  de- 
termined. 

(2)  That  it  be  adjudged  that  the  plaintiff  is  entitied 
to  receive  from  the  defendant  the  value  of  all  buildings 
and  erections  other  than  docks  or  earth  filling  on  said 
premises. 

(3)  That  defendant  be  enjoined  from  in  any  way  inter- 
fering with  the  plaintiff  in  the  use  of  the  said  buildings 
erected  upon  said  premises  imtil  the  defendant  has  paid 
for  the  same  in  accordance  with  the  provisions  of  said 
lease. 

(4)  That  the  value  of  all  the  building?  and  erections 
other  than  docks  or  earth  filling  erected  on  said  premises 
be  ascertained  and  determined  by  this  court,  or  directed 
by  this  court  to  be  ascertained  and  determined  and  that 
the  defendant  be  required  to  pay  the  plaintiff  such  sums 
therefor  as  may  be  so  ascertained  or  determined. 

(5)  That  plaintiff  have  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  equitable. 

AcKERLT  &  Miles, 
Attorneys  for  Plaintiff, 
Northport,  Suffolk  County. 

N.Y. 
[VerificcUwn.] 
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EXHIBIT  A 

(U.  S,  Rev.  Stamp  50c.) 

This  Indentube,  made  the  first  day  of  October,  Eight- 
een hundred  and  sixty-six,  between  the  trustees  of  the  Free- 
holders and  Commonalty  of  the  town  of  Huntington  and 
the  town  of  Huntington  whereof  at  this  writing  Elbert 
Carll,  Gilbert  Garll,  Elias  Baylis,  Jesse  Ck)nklin,  Thomas 
Ireland,  Richard  Sammis  and  Stephen  R.  Gould  are 
Trustees  duly  elected  and  qualified  and  so  by  these  pres- 
ents declare  themselves  of  the  first  part  and  Henry  J. 
Scudder  of  said  town  sometimes  residing  in  the  City  of 
New  York,  coimsellor  at  law  of  the  second  part,  Wit- 
nesseth  that  for  and  in  consideration  of  the  rents,  returns 
and  covenants  hereinafter  reserved  stated  and  set  forth 
said  parties  of  the  first  part  have  and  by  these  presents 
do  grant,  demise  and  to  farm  let  unto  said  party  of  the  sec- 
ond part  his  heirs  and  assigns  all  of  those  certain  premises 
and  that  certain  piece,  parcel  or  lot  of  land  lying  and 
being  within  the  limits  of  said  town  first  above  mentioned 
and  boimded  and  containing  as  follows,  viz.:  Spinning 
at  a  stake  noted  by  Eben  G.  Piatt,  Esq.,  Surveyor,  on  the 
11th  of  August  1866,  and  standing  by  a  stone  sea  wall 
on  the  road  leading  from  Huntington  toward  the  tavern 
at  the  Village  of  Northport  and  runnii^  thence  north 
sixty-nine  and  one-half  degrees  west  to  the  Main  Channel 
of  the  Harbor  of  Northport,  thence  North  along  said 
Channel  to  a  point  where  the  prolongation  of  the  southerly 
line  of  the  land  now  occupied  by  Jesse  Jarvis  and  to  him 
demised  and  to  farm  let  by  parties  of  the  first  part  would 
strike  said  northerly  comer,  thence  easterly  and  along 
said  indicated  and  expressed  boundary  of  said  Jarvis  to 
the  highway  and  thence  Southerly  along  said  highway  to 
the  place  of  beginning.  To  have  and  to  hold  the  premises 
above  described  unto  the  party  of  the  second  part  his 
heirs,  executors,  administrators  and  assigns  for  and  during 
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the  full  end  and  term  of  fifty  years  from  the  first  day  of 
October  instant,  he  the  said  party  of  the  second  part 
yielding  and  paying  therefar  the  simi  of  fifteen  (15)  dol- 
lars yearly  and  every  year  during  the  said  term  hereby 
grants  unto  said  parties  of  the  first  part  or  their  successors 
in  ofllce. 

And  it  is  further  covenanted  and  agreed  by  and  be- 
tween the  parties  hereto,  their  successors,  executors,  ad- 
ministrators, heirs  and  assigns  that  at  the  expiration  of 
said  term  of  fifty  years  the  parties  of  the  first  part  or  their 
successors  in  office  will  renew  and  extend  the  term  of  this 
lease  for  fifty  years  further  and  in  addition  to  the  term 
hereby  granted  upon  such  return  of  rent  as  may  then  be 
agreed  upon  by  and  between  the  parties  hereto,  their 
successors,  heirs,  executors,  administrators  or  assigns  and 
in  the  event  of  a  disagreement  as  to  amoimt  of  rent  that 
the  said  parties  of  the  first  part,  their  successors  will  take 
and  pay  for  at  a  value  to  be  assessed  by  parties  chosen, 
as  is  usual  in  cases  of  difference  of  like  character  by  the 
respective  parties,  their  successors,  heirs,  executors,  ad- 
ministrators, or  assigns,  all  buildings  and  erections  other 
than  docks  or  earth  filling  then  on  said  premises.  And 
it  is  further  covenanted  and  agreed  that  in  case  of  failure 
to  pay  rent  hereby  reserved  and  at  any  time  when  the 
same  becomes  due  and  such  rent  remain  unpaid  for  a 
space  of  three  calendar  months  after  personal  demand 
therefor  made  on  the  day  the  same  becomes  due  or  at 
any  time  thereafter  then  the  parties  of  the  first  part  or 
their  successors  m  office  may  re-enter  and  possess  them- 
selves of  said  premises  as  in  their  former  right.  And  it  is 
further  covenanted  and  agreed  by  and  between  the  parties 
hereto  that  the  party  of  the  second  part  his  heirs  and 
assigns,  duly  paying  the  rent  or  returns  herein  agreed  upon 
shall  and  may  during  the  full  end  and  time  herein  named 
quitely  and  peaceably  hold,  possess  and  occupy  the 
premises  above  described  without  let,  or  hindrance  from 
any  one. 
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In  Witness  Whebeof^  the  parties  of  the  first  part  have 
caused  then*  official  sale  to  be  hereto  affixed  and  these 
presents  to  be  executed  by  their  President  on  the  day  and 
year  first  above  written. 

Elbert  Cakrll, 
President  of  Board  of  Trustees. 
Sealed  and  delivered 
in  the  presence  of 
Chables  R.  Street. 

State  of  New  York,  County  of  Suffolk,  Town  of  Hunt- 
ington, ss:  on  this  23rd  day  of  October,  1866,  before  me 
came  Elbert  Carll  to  me  known  to  be  the  president  of 
the  Board  of  Trustees  of  the  town  of  Huntington  who 
being  by  me  duly  sworn  did  depose  and  say  that  he  re- 
sides in  the  town  of  Huntington  aforesaid,  that  he  is  the 
president  of  the  board  of  Trustees  of  the  Commonalty 
and  Freeholders  of  the  town  of  Huntington,  that  the  seal 
which  is  affixed  to  the  above  lease  is  the  corporate  seal  of 
the  said  Board  and  was  so  affixed  by  authority  of  said 
board. 

Timothy  S.  Carll, 
Justice  of  the  Peace. 

Recorded  on  the  25th  day  of  October,  1866,  at  1  o'clock 
p.  M. 

John  Wood, 

Clerk. 

Noted :— See  liber  400  of  Deeds,  page  3. 
liber  140,  page  302. 

State  of  New  York    ) 
County  of  Suflfolk.    \^'' 

I,  William  R.  Duvall,  Clerk  of  the  County  of  Suflfolk 
and  Clerk  of  the  Supreme  Court  of  the  State  of  New  York 
in  and  for  said  Comity  (said  Court  being  a  Court  of  Rec- 
ord, DO  HEREBY  CERTIFY  that  I  havc  Compared  the  an- 
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nexed  copy  Lease,  Trustees  &c.  of  Huntington,  to  Scudder, 
with  the  record  of  the  original  in  Liber  140  of  Deeds,  page 
302  and  that  it  is  a  just  and  true  copy  of  such  record 
and  of  the  whole  thereof. 

In  Testimony  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  Seal  of  said  County  and  Court  thb  6th 
day  of  February,  1899. 

[Seal]  Wm.  R.  Ditvall, 

Clerk. 


Otto  Bloomquist,  Respondent,  v.  John  Fabson  et  al., 

Appellants.  ^ 

Wallace  L.  Snow,  Respondent,  v.  John  Farson  et  al., 

Appellants.  ^ 

(222  N.  Y.  375;  aff'g  170  App.  Div.  64;  156  Supp.  47;  aff'g  88  Misc. 

615;  151  Supp.  356) 

Rescission  of  contract;  representations  innocently  made  which 
prove  to  be  false;  pleading;  under  complaint  alleging  fraud  in- 
ducing sale  rescission  may  be  decreed  where  false  representa- 
tions innocently  made;  answer;  defense  of  adequate  remedy 
at  law  must  be  pleaded;  waiver  or  ratification  should  be  pleaded 

1.  In  an  action  for  the  rescission  of  the  sale  of  bonds,  where  it 
is  alleged  in  the  complaint  that  the  defendants  were  guilty 
of  fraud  in  making  false  statements  which  induced  the  plain- 
tiff to  purchase  the  bonds,  a  recovery  may  be  allowed  by 
the  plaintiff,  where  it  appears,  on  the  trial,  that  the  false 
statements  on  which  the  plaintiff  relied  were  innocently 
made  by  the  defendants,  as  equity  will  administer  such 
relief  as  the  exigencies  of  the  case  demand  at  the  close  of 
the  trial. 


*  For  complaint  from  this  case,  see  post,  page  342. 

*  For  complaint  from  this  case,  see  post,  page  347.  See  fonns  of 
notice  of  motion,  affidavit  and  order  for  an  extra  allowance,  pod, 
pages  352,  353,  360  el  seq.    See  form  of  judgment,  post,  page  361. 
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2.  A  defense  that  the  plaintiff  has  an  adequate  remedy  at  law 
must  be  pleaded  and  cannot  be  raised  for  the  first  time  on  a 
motion  to  dismiss. 

3.  A  person  who  accepts  the  results  of  unauthorized  statements 
made  by  another  in  the  sale  of  bonds,  is  deemed  to  have 
adopted  the  methods  employed. 

4.  Waiver  or  ratification  should  be  pleaded. 

Appeal,  in  eacli  of  the  above  entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  November  27, 
1915,  modifying  and  affirmmg  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

AdeJbert  Moot  and  Helen  Z.  M.  Rodgers,  for  appellants. 

Louis  L.  Thrasher,  for  Otto  Bloomquist,  respondent. 
Robert  H.  Jackson,  for  Wallace  Snow,  respondent. 

CJrane,  J.: 

These  two  actions  have  been  tried  together  as  the  facts 
are  the  same  in  both.  The  relief  sought  is  the  recovery 
by  the  plaintiffs  of  bonds  of  the  Union  Traction  Company 
of  Kansas  and  the  Illinois  Central  Traction  Company 
given  to  the  defendants  in  exchange  for  bonds  of  the  North 
Sterling  Irrigation  District  in  the  coimty  of  Logan,  and 
bonds  of  the  Greeley  Poudre  Irrigation  District  in  the 
coimty  of  Weld,  in  the  State  of  Colorado.  It  is  alleged 
that  the  exchange  was  effected  by  false  representations 
made  in  the  prospectus  and  by  the  defendants'  agent 
regarding  these  irrigation  bonds.  The  complaints  allege 
that  the  representations  were  knowingly  false  and  fraudu- 
lently made  with  intent  to  deceive,  but  the  trial  court  has 
f oimd  that  there  was  no  actual  fraud  or  intent  to  deceive, 
basing  the  judgments  for  rescission  in  behalf  of  the  plain- 
tiffs upon  misrepresentations  innocently  made. 

The  Union  Inaction  bonds  were  given  by  the  plaintiff 
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Bloomquist,  and  the  Illinois  Central  Traction  bonds  by 
the  plaintiff  Snow.  Farson,  Son  &  Company,  the  defend- 
ants who  sold  the  bonds  to  the  plaintiffs,  were  copartners 
doing  business  in  New  York  and  Chicago.  The  plaintiffs 
were  copartners  in  business,  conducting  a  furniture  factory 
at  Falconer  Junction,  near  the  city  of  Jamestown,  Chau- 
tauqua coimty,  New  York.  The  negotiations  and  trans- 
actions were  carried  on  between  the  plaintiffs  and  the 
defendants  through  F.  E.  Gifford  Warner,  a  bond  sales- 
man in  the  defendants'  employ.  The  representations 
forming  the  bases  of  these  actions  were  contained  in  a 
prospectus  used  by  the  defendants  and  the  oral  state- 
ments of  Warner. 

The  trial  court  has  found  that  the  North  Sterling 
District  circular  contained  the  printed  statement  that 
the  district  embraced  over  80,000  acres  in  Logan  county, 
Colorado,  and  that  the  bonded  debt  per  acre  was  about 
S25;  that  the  circular  descriptive  of  the  Greeley  Poudre 
District  stated  that  this  district  embraced  125,000  acres 
adjacent  to  the  old  irrigated  Greeley  district;  that  these 
statements  were  false  and  untrue,  and  that  the  plaintiffs 
relied  upon  them  in  making  the  exchange  or  purchase 
of  the  bonds.  The  true  facts  were  that  the  land  within 
each  district  was  made  up  of  three  classes,  deeded  lands, 
homestead  lands,  and  desert  entry  lands;  that  said  home- 
stead lands  were  lands  owned  by  the  United  States  of 
America,  and  that  the  desert  entry  lands  were  lands  of 
the  United  States  against  which  desert  entry  claims  had 
been  filed  but  as  to  which  title  had  not  been  completed 
in  the  claimants;  that  the  North  Sterling  Irrigation  Dis- 
trict, including  all  these  lands,  contained  about  54,000 
acres,  of  which  about  44,000  acres  were  deeded  lands  and 
about  10,000  acres  government  lands;  that  the  Greeley 
Poudre  Irrigation  District  contained  only  about  77,000 
acres  of  deeded  lands.  The  bonds  were  not  a  hen  or 
charge  of  any  kind  against  the  homestead  or  desert  aitry 
lands.    The  trial  court  further  determined  that  Warner 
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represented  to  the  plaintiffs  that  the  irrigation  works  upon 
the  Greeley  Poudre  Irrigation  District  were  then  com- 
pleted and  that  water  was  then  in  the  reservoir  upon  the 
North  Sterlmg  Irrigation  District  ready  to  be  turned 
upon  the  land  in  the  spring  of  1911.  Other  representa- 
tions were  made  by  him  regarding  the  priority  of  the 
Hens  and  the  bonded  debt  per  acre  which  need  not  be 
mentioned. 

These  representations  were  untrue  as  only  about  sixty 
per  cent  of  the  work  upon  the  Greeley  Poudre  Irrigation 
District  was  completed  as  late  as  February  25,  1914, 
and  there  was  no  water  in  the  reservoir  upon  the  North 
Sterling  Irrigation  District.  The  statements  regarding 
the  bonded  indebtedness  and  the  priority  of  the  liens 
were  also  inaccurate.  By  the  unanimous  affirmance  these 
findings  are  binding  upon  us. 

They  are  sufficient  to  justify  the  conclusion  that  the 
plaintiffs  had  been  led  into  an  exchange  of  their  traction 
bonds  for  irrigation  bonds  through  false  and  misleading 
representations  which  were  material,  and  that  they  were 
entitled  to  have  the  deal  rescinded  and  their  bonds  re- 
turned. 

The  principal  point  urged  upon  us  by  the  appellants 
for  the  reversal  of  these  judgments  is  that  the  plaintiffs 
failed  to  make  out  the  causes  of  action  pleaded;  that  as 
they  had  alleged  fraud  they  were  bound  to  prove  it  and 
could  not  recover  in  equity  by  showing  merely  false 
representations.  In  this  we  think  the  appellants  are 
wrong. 

The  complaints,  after  alleging  the  transactions,  asked 
that  the  defendants  be  ordered  to  restore  to  the  plaintiffs 
respectively  the  bonds  of  the  Union  Traction  Company 
and  the  Illinois  Central  Traction  Company  given  in 
exchange  for  the  irrigation  bonds  with  the  interest  cou- 
pons thereto  attached  in  the  same  condition  as  when 
delivered  to  the  defendants,  or  that  the  plaintiffs  recover 
of  the  defendants  the  value  thereof. 
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An  action  may  be  maintained  in  equity  to  rescind  a 
transaction  which  has  been  consummated  through  mis- 
representation of  material  facts  not  amounting  to  fraud. 
Unlike  an  action  at  law  for  damages,  intentional  mis- 
statements need  not  be  proved.  Hammond  v.  Pennocky 
61  N.  Y.  145,  162;  Carr  v.  Nat.  Bank  &  Loan  Co.  of 
Watertown,  167  N.  Y.  375;  Squiers  v.  Thompson,  73  App. 
Div.  552;  aflfd.,  172  N.  Y.  652;  Lyon  v.  James,  97  App. 
Div.  385;  aflfd.,  181  N.  Y.  512;  Schank  v.  Schuchman, 
212  N.  Y.  352;  Canadian  Agency,  Ltd.,  v.  Assets  R.  Co., 
165  App.  Div.  96;  150  Supp.  758;  Cook  on  Corp.,  sec.  536. 

The  fact  that  the  plaintiflfs  have  alleged  fraud  and  deceit 
is  not  fatal  to  the  action  provided  the  proof  establishes 
misrepresentations  and  that  these  are  material,  influenc- 
ing the  bargain.  Hammond  v.  Pennock,  61  N.  Y.  145, 
and  the  report  of  the  case  in  the  General  Term  at  5  Lans. 
358;  Lamphere  v.  Lang,  213  N.  Y.  585;  Graves  v.  Waite, 
59  N.  Y.  156;  ChurchiU  v.  St.  George  Dev.  Co.,  174  App. 
Div.  1;  Novotny  v.  Kosloff,  214  N.  Y.  12. 

Equity  will  administer  such  relief  as  the  exig^icies  of 
the  case  demand  at  the  close  of  the  trial.  Lighffoot  v. 
Datris,  198  N.  Y.  261,  273. 

The  complaints  having  alleged  causes  of  action  in 
equity  and  the  proof  ofiTered  having  established  facts 
which  justified  equitable  reUef,  an  adequate  remedy  at 
law  could  not  be  urged  as  a  defense  unless  pleaded.  Such 
objection  cannot  be  raised  for  the  first  time  on  motions 
to  dismiss.  Hav?es  v.  Dobbs,  137  N.  Y.  465,  470;  Watts 
V.  Adler,  130  N.  Y.  646;  Baron  v.  Kom,  127  N.  Y.  224. 

The  cases  in  this  State  cited  by  the  appellants  to  sus- 
tain the  proposition  that  the  action  fails  unless  the  fraud 
and  deceit  allied  are  proved  were  actions  at  law  for 
deceit  and  not  in  equity  for  rescission. 

The  defendants  further  insist  that  any  representa- 
tions made  by  Warner  beyond  those  contained  in  the 
printed  circular  were  unauthorized  and  not  binding  upon 
them.    Having  accepted  the  result  of  his  efiforts,  they  are 
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deemed  to  have  adopted  the  methods  employed  to  achieve 
the  results.    Taylor  v.  Commercial  Bank,  174  N.  Y.  181. 

The  claim  that  there  has  been  a  ratification  of  these 
sales  or  exchanges  by  the  acceptance  of  one  of  several 
installments  of  interest  does  not  appear  to  have  been  m*ged 
upon  the  trial.  The  exchange  of  the  coupons  for  cash, 
which  by  the  judgment  has  been  credited  to  the  defend- 
ants, did  not  under  the  circumstances  constitute  a  waiver  or 
ratification  after  knowledge  of  all  the  facts.  The  act  was 
not  so  inconsistent  with  the  plamtiffs'  claun  for  rescission 
as  to  amount  to  an  affirmance  of  the  sales.  The  coupons 
were  simply  turned  into  cash  for  the  defendants'  benefit. 
If  the  defendants  relied  upon  waiver  or  ratification  in  the 
cashing  of  one  interest  coupon  in  Jime  of  1912,  they  should 
have  pleaded  it.  Grant  v.  Pratt  &  Lambert,  87  App.  Div. 
490;  84  Supp.  983. 

The  judgments  appealed  from  should  be  affirmed  with 
this  modification,  consented  to  in  open  court.  The  judg- 
ment of  affirmance  in  the  Snow  case,  as  modified  by  the 
Appellate  Division,  required  the  plaintiff  upon  receiving 
his  bonds  or  the  money  'Ho  deliver  to  said  defendants, 
or  to  their  attorneys,  the  said  ten  bonds  of  the  North 
Sterling  Irrigation  District  and  the  said  ten  bonds  of  the 
Greeley  Poudre  Irrigation  District  so  sold  and  delivered 
by  the  defendants  to  the  plaintiff."  This  evidently  is  a 
clerical  error  as  the  plaintiff  only  acquired  eight  bonds 
of  each  district. 

The  judgment  of  the  Appellate  Division  by  consent  of 
coimsel  is  thus  modified. 

The  judgments  appealed  from,  as  modified,  should  be 
affirmed,  with  costs. 

HiscocKy  Ch.  J.,  Cbass,  Colun,  Cuddlback,  Hogan 
and  McLaugkbin,  JJ.,  concur. 

Judgments  affirmed. 
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Fonn  No.  81 

Complaint;  Rescission  of  Contract  of  Sale  of  Bonds  for  False 

Statements  Innocently  Made  *■ 

Supreme  Court,  Chautauqua  County. 

Otto  L.  Bloomquist, 

Plaintiflf, 
against 
John  Farson,  William  Farson  and 
John  A.  McElroy, 

Defendants. 

The  plaintiff,  complaining  of  the  defendants,  alleges: 
First:  Upon  information  and  belief  that  at  the  time 
of  the  purchase  of  the  bonds  by  the  plaintiff  from  the 
defendants  ss  hereinafter  mentioned  the  defendants  were 
copartners  doing  business  as  such  in  the  City  of  New 
York  in  the  State  of  New  York  and  in  the  City  of  Chicago 
in  the  State  of  Illinois  under  the  firm  name  and  style  of 
Farson,  Son  &  Company. 

Second  :  That  on  or  about  the  29th  day  of  November, 
1910,  the  plaintiff  purchased  of  the  defendants  as  such 
copartners  ten  bonds  issued  by  the  North  Sterling 
Irrigation  District  in  the  Coimty  of  Logan  in  the  State  of 
Colorado,  known  as  "Coimty  of  Logan,  Colorado,  Munic- 
ipal Water  6's,"  of  the  par  value  of  $500.00  each,  bearing 
6  per  cent  interest  per  annum  payable  semiannually 
according  to  the  coupons  thereto  attached,  on  which 
bonds  the  interest  accrued  at  the  time  aforesaid  amounted 
to  $148.33,  making  the  total  purchase  price  of  said  bonds 
at  said  date  $5,148.33;  and  at  the  same  time  plaintiff 
purchased  of  the  defendants  acting  as  copartners  as 
aforesaid,  ten  bonds  issued  by  the  Greely  Poudre  Irriga- 

^  From  Bloomquist  v.  Farson.    See  anUf  page  336. 
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tion  District^  County  of  Weld  and  State  of  Colorado,  of 
the  par  value  of  $500.00  each,  with  interest  payable 
thereon  at  6  per  cent  per  annum  payable  semiannually, 
and  on  which  the  interest  accrued  at  the  time  last  afore- 
said amounted  to  $148.33;  that  both  issues  of  said  bonds 
were  taken  by  the  plamtiff  at  the  face  value  with  accrued 
interest  less  the  December  1st  coupons  which  had  been 
clipped,  amounting  to  $300.00,  and  in  payment  therefor 
the  plauitiff  sold  and  delivered  to  the  defendants  as  such 
copartners  bonds  of  Union  Traction  Company  of  Kansas 
bearing  5  per  cent  interest  per  annimx,  of  the  face  or  par 
value  of  $10,000.00,  at  95  cents  on  the  dollar,  with  accrued 
interest  to  the  date  aforesaid,  amounting  to  $205.56,  and 
to  make  up  the  balance  of  the  pxu*chase  price  of  both  issues 
of  said  imgation  bonds  the  plamtiff  paid  to  the  defendants 
as  such  copartners  the  sum  of  $210.91. 

Thibd:  Plamtiff  further  alleges  that  said  Union  Trac- 
tion Company  bonds  were  worth,  and  had  the  fair  market 
value  of  95  cents  on  the  dollar  and  upwards,  and  that  for 
the  purpose  and  with  the  intent  of  mducmg  plaintiff  to 
piu'chase  said  bonds  of  the  defendants  as  aforesaid,  the 
defendants  stated  and  represented  to  the  plaintiff  that  the 
North  Sterling  Irrigation  District  issuing  the  bonds  known 
as  "County  of  Logan,  Colorado,  Municipal  Water  6's,"  as 
aforesaid,  embraced  over  80,000  acres  of  land  in  Logan 
Coimty,  Colorado;  that  the  bonded  debt  per  acre  was 
about  $25.00;  that  adjacent  lands  when  under  water 
would  easily  bring  from  $125.00  to  $225.00  per  acre;  that 
these  bonds  were  a  prior  lien  over  any  subsequent  bonds 
issued  by  the  District  and  over  any  prior  indebtedness  of 
any  character;  that  one  of  the  defendants  had  personally 
gone  over  this  District;  that  there  had  never  been  a  de- 
fault in  interest  or  principal  payments  on  Colorado 
Irrigation  District  bond  issues;  that  the  land  in  the  Dis- 
trict was  not  owned  by  large  companies  or  in  large  tracts 
but  was  owned  by  well-to-do  people  who  owned  the  land 
in  tracts  averaging  160  acres;  that  the  irrigation  system. 
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and  the  work  of  creating  and  TnalriTig  such  system  was 
completed  and  supplied  with  ample  water  which  would  be 
ready  to  turn  upon  the  lands  the  following  spring;  that 
the  bonds  were  a  hen  upon  all  the  lands  embraced  in  the 
district;  that  the  taxes  were  levied  annually  to  pay  the 
interest  and  principal  of  the  bonds  as  such  interest  and 
principal  matured,  like  other  taxes  for  public  purposes  or 
for  a  school  district;  that  such  taxes  were  levied  by  the 
Coimty  Treasurer  and  collected  by  him;  that  there  could 
be  no  default  in  the  pajonent  of  either  principal  or  interest 
of  said  bonds  when  and  as  the  same  matured  any  more 
than  there  could  be  default  in  the  payment  of  taxes  for  a 
school  district  in  any  district  in  the  State  of  New  York; 
that  all  taxes  for  the  interest  payable  Jime  1,  191 1,  and 
December  1,  191 1,  had  already  been  collected  and  the 
money  was  then  in  the  hands  of  the  Coimty  Treasurer, 
ready  and  applicable  to  such  payment. 

As  to  the  Weld  County  bonds,  the  said  defendants 
stated  and  represented  to  the  plaintiff  that  the  land  em* 
braced  within  such  irrigation  district  comprised  125,000 
acres;  that  the  irrigation  system  and  work  of  Tnalrmg  and 
creating  the  same  was  completed  and  ample  water  for 
such  system  all  ready  to  be  put  upon  the  land  in  the 
spring  of  1911 ;  that  the  bonds  issued  by  this  District  were 
a  prior  lien  upon  the  said  125,000  acres  of  land,  the  same  as 
the  North  Sterling  Irrigation  District  bonds  mentioned 
above;  that  one  of  the  defendants  had  gone  over  this 
District  personally  and  knew  the  conditions;  that  there 
had  never  been  a  default  in  the  payment  of  interest  or 
principal  on  any  Colorado  irrigation  bond  issue;  that  the 
taxes  to  pay  said  bonded  indebtedness,  both  principal 
and  interest,  as  the  same  matured,  were  levied  annually, 
like  other  taxes  for  public  purposes  and  like  school  taxes 
for  school  districts  in  the  State  of  New  York;  that  said 
taxes  were  levied  and  collected  by  the  Coimty  Treasurer 
of  the  County;  that  there  could  be  no  default  in  the  pay- 
ment of  either  the  principal  or  interest  any  more  than 
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there  could  be  default  in  the  payment  of  school  taxes  in 
the  districts  of  the  State  of  New  York;  that  the  taxes  for 
the  interest  maturing  in  Jime  and  December,  1911,  had 
abeady  been  collected  by  the  County  Treasiurer  by  levy 
and  collection  in  the  manner  aforesaid,  and  the  money  was 
in  the  Coimty  Treasurer's  hands  for  such  pmpose. 

FomtTQ:  Plaintiff  further  alleges  upon  his  said  informa- 
tion and  belief  that  the  statements  and  representations  so 
as  aforesaid  made  by  the  defendants  to  the  plaintiff  were 
made  wrongfully,  unlawfully  and  falsely,  and  were  made 
for  the  purpose  and  with  the  intent  by  and  on  the  part  of 
the  said  defendants  to  cheat  and  defraud  the  plaintiff 
and  to  induce  him  to  purchase  the  bonds  aforesaid;  that 
said  statements  and  representations  were  xmtrue  and  so 
known  to  be  by  the  defendants  when  they  were  made; 
that  said  bonds  so  as  aforesaid  transferred  to  the  plaintiff 
were  of  little  or  no  value;  that  plaintiff  rehed  upon  said 
statements  and  representations  and  beheved  them  to  be 
true  and  was  induced  thereby  to  make  the  purchase  of  the 
bonds  aforesaid  and  to  pay  the  defendants  therefor  as 
aforesaid;  that  if  the  plaintiff  had  not  relied  upon  and 
beheved  such  statements  and  representations  he  would 
not  have  made  such  purchase;  that  thereafter  both  said 
Irrigation  Districts  defaulted  in  the  pajrment  of  their 
interest  and  there  is,  and  was  at  the  time  of  the  com- 
mencement of  this  action,  two  or  more  installments  of 
interest  due  on  said  bonds  and  remaining  impaid. 

Fifth:  That  thereafter  and  immediately  after  plaintiff 
had  learned  that  said  statements  and  representations  were 
false,  and  in  the  month  of  December,  1912,  and  prior  to 
the  commencement  of  this  action,  plamtiff  gave  due  notice 
to  the  defendants  of  his  intention  to  rescind  said  contract 
by  which  said  bonds  were  purchased,  and  tendered  back 
to  the  defendants  the  bonds  so  received,  with  the  coupons 
attached,  and  offered  to  pay  the  money  which  had  been 
paid  to  the  plaintiff  for  interest  on  said  bonds  which  had 
actually  been  paid  since  purchased,  and  to  restore  the 
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defendants  to  the  position  in  which  thqr  were  bef (»«  such 
transaction,  and  demanded  the  return  to  the  plaintiff  of 
the  bonds  which  he  deUvered  to  the  defendants  in  pay- 
ment for  the  irrigation  bonds  so  as  aforesaid  jHorchased  of 
themi  and  <^ered  and  agreed,  if  the  defendants  were 
unable  to  restore  said  bonds,  that  the  pliuntiff  would 
accept  the  money  therefor  at  the  face  value  with  the 
interest,  and  in  all  respects  put  the  parties  to  this  action 
in  the  precise  position  in  which  they  were  prior  to  the 
transaction  aforesaid;  that  the  defendants  refused  to 
accept  the  said  bonds  or  to  restore  the  bonds  which  plain- 
tiff had  delivered  to  them,  or  the  money  therefor,  or  to 
have  anything  further  to  do  with  the  transaction,  all  to 
the  damage  of  the  plaintiff  in  the  sum  of  $10,000.00  with 
interest  from  the  29th  day  of  November,  1910. 

Wherefore  plaintiff  demands  judgment  against  the  de- 
fendants that  the  defendants  be  ordered  and  directed 
to  restore  to  the  plaintiff  the  bonds  of  the  Union  Trac- 
tion Company  of  Kansas  aforesaid,  of  the  face  value  of 
$10,000.00,  with  the  interest  coupons  thereto  attached  in 
the  same  condition  as  when  delivered  to  the  defendants,  or 
with  the  money  for  said  interest  coupons  as  has  been  col- 
lected, or,  in  case  of  the  inabiUty  of  the  defendants  to 
restore  to  the  plaintiff  said  bonds,  that  the  plaintiff  recover 
of  the  defendants  the  sum  of  $10,000.00,  with  interest 
thereon  from  the  29th  day  of  November,  1910,  together 
with  his  costs  and  disbursements  of  this  action. 

Arthttr  C.  Wade, 
Attorney  for  Plaintiff, 

101  West  Third  St., 
Jamestown,  N.  Y. 

[Verification.] 
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Fonn  No.  22 

Complaint;  Rescission  of  Contract  for  Sale  of  Bonds  for  False 

Statements  Innocently  Made  ^ 

Supreme  Court,  Chautauqua  County. 

Wallace  L.  Snow, 

Plaintiflf, 
against 
John   Farson,    William   Farson 
and  John  A.  McElroy, 

Defendants. 

The  plaintiff,  complaining  of  the  defendants,  alleges: 
First:  Upon  information  and  belief  that  at  the  time 
of  the  purchase  of  the  bonds  by  the  plaintiff  from  the 
defendants  as  hereinafter  mentioned  the  defendants  were 
copartners  doing  business  as  such  in  the  City  of  New 
York  in  the  State  of  New  York  and  in  the  City  of  Chicago 
in  the  State  of  Illinois  under  the  firm  name  and  style  of 
Farson,  Son  &  Company. 

Second:  That  in  about  the  month  of  December,  1910, 
the  plaintiff  purchased  of  the  defendants  as  such  co- 
partners eight  bonds  of  the  North  Sterling  Irrigation 
District  in  the  Coimty  of  Logan  in  the  State  of  Colorado, 
known  as  "County  of  Logan,  Colorado,  Municipal  Water 
6's,"  of  the  par  value  of  $500.00  each,  bearing  6  per  cent 
interest  per  annum  payable  semiannually  according  to  the 
coupons  thereto  attached,  on  which  bonds  the  interest  had 
been  nmning  from  December  1,  1910;  and  at  the  same 
time  plaintiff  purchased  of  the  defendants  acting  as  co- 
partners as  aforesaid,  eight  bonds  issued  by  the  Greeley 
Poudre  Irrigation  District,  Coimty  of  Weld  and  State  of 
Colorado,  of  the  par  value  of  $500.00  each,  with  interest 

1  From  Snow  v.  Farson.   See  anU,  page  336. 
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payable  thereon  at  6  per  cent  per  annum  payable  semi- 
annually and  on  which  the  interest  had  been  running  from 
December  1^  1910;  that  both  issues  of  sud  bonds  were 
taken  by  the  plaintiff  at  the  face  value  with  accrued 
interest,  and  in  payment  therefor  plaintiff  sold  and  de- 
livered to  the  defendants  as  such  copartners  eight  bonds 
of  the  Illinois  Central  Traction  Company  of  the  par 
value  of  $1,000.00  each,  with  the  then  accrued  interest 
thereon,  which  at  par  value  and  with  the  accrued  interest 
amoimted  on  the  day  of  said  date  to  the  amount  of  the 
bonds  so  as  aforesaid  purchased  by  the  plaintiff  of  the 
defendants  less  the  simi  of  $3.10,  which  the  plaintiff  paid 
to  the  defendants  by  check  dated  the  30th  day  of  Decem- 
ber, 1910;  that  said  Illinois  Central  Traction  Company 
bonds  were  then  of  the  fair  market  value  of  $8,000.00,  with 
the  accrued  interest  added  thereto. 

Third:  Plaintiff  further  allies  that  for  the  purpose 
and  with  the  intent  of  inducing  plaintiff  to  purchase  said 
bonds  of  defendants  as  aforesaid,  the  defendants  stated 
and  represented  to  the  plaintiff  that  the  North  Sterling 
Irrigation  District  issuing  the  bonds  known  as  ''County 
of  Logan,  Colorado,  Mimicipal  Water  6's''  as  aforesaid, 
embraced  over  80,000  acres  of  land  in  Logan  County, 
Colorado:  that  the  bonded  debt  per  acre  was  about  $25.00; 
that  adjacent  lands  when  imder  water  would  easily  bring 
from  $125.00  to  $225.00  per  acre;  that  these  bonds  were  a 
prior  lien  over  any  subsequent  bonds  issued  by  the  Dis- 
trict and  over  any  prior  indebtedness  of  any  character; 
that  one  of  the  defendants  had  personally  gone  over  this 
District;  that  there  had  never  been  a  default  in  interest 
or  principal  payments  on  Colorado  irrigation  district 
bond  issues;  that  the  land  in  the  District  was  not  owned 
by  large  companies  or  in  large  tracts  but  was  owned  by 
well-to-do  people  who  owned  the  lands  in  tracts  averaging 
160  acres;  that  the  irrigation  system,  and  the  work  of 
creating  and  making  such  systems  was  completed  and 
supplied  with  ample  water  which  would  be  ready  to  turn 
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upon  the  lands  the  follcwmg  spring;  that  the  bonds  were 
a  lien  upon  all  the  lands  embraced  in  the  District;  that  the 
taxes  were  levied  annually  to  pay  the  interest  and  principal 
of  the  bonds  as  such  interest  and  principal  matured,  like 
other  taxes  for  public  purposes  or  for  a  school  district; 
that  such  taxes  were  levied  by  the  County  Treasiurer  and 
collected  by  him;  that  there  could  be  no  default  in  the 
payment  of  either  principal  or  mterest  of  said  bonds  when 
and  as  the  same  matured  any  more  than  there  could  be 
default  in  the  payment  of  taxes  for  a  school  district*  in 
any  district  in  the  State  of  New  York;  that  all  taxes  for 
the  interest  payable  June  1,  1911,  and  December  1,  1911, 
had  already  been  collected  and  the  mon^  was  then  in  the 
hands  of  the  Coimty  Treasurer,  ready  and  apphcable  to 
such  payment. 

As  to  the  Weld  County  bonds,  the  said  defendants 
stated  and  represented  to  the  plaintiff  that  the  land  em- 
braced within  such  irrigation  district  comprised  125,000 
acres;, that  the  irrigation  system  and  work  of  making  and 
creating  the  same  was  completed  and  ample  water  for 
such  system  all  ready  to  be  put  upon  the  land  in  the  spring 
of  1911 ;  that  the  bonds  issued  by  this  District  were  a  prior 
lien  upon  the  said  125,000  acres  of  land,  the  same  as  the 
North  Sterling  Irrigation  District  bonds  mentioned  above; 
that  one  of  the  defendants  had  gone  over  this  District 
personally  and  knew  the  conditions:  that  there  had  never 
been  a  default  in  the  payment  of  interest  or  principal  on 
any  Colorado  irrigation  bond  issue;  that  the  taxes  to  pay 
said  bonded  indebtedness,  both  principal  and  interest, 
as  the  same  matured,  were  levied  annually,  like  other 
taxes  for  public  purposes  and  like  school  taxes  for  school 
districts  in  the  State  of  New  York;  that  said  taxes  were 
levied  and  collected  by  the  County  Treasurer  erf  the 
Coimty;  that  there  could  be  no  default  in  the  payment  of 
either  the  principal  or  interest  any  more  than  there  could 
be  default  in  the  payment  of  school  taxes  in  the  districts 
of  the  State  of  New  York;  that  the  taxes  for  the  interest 
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maturing  in  June  and  December,  1911,  had  already  been 
collected  by  the  County  Treasurer  by  levy  and  collection 
in  the  manner  aforesaid,  and  the  money  was  in  the  County 
Treasurer's  hands  for  such  purpose. 

Fourth:  Plaintiff  further  alleges  upon  his  said  infor- 
mation and  belief  that  the  statements  and  representations 
so  as  aforesaid  made  by  the  defendants  to  the  plamtiff 
were  made  wrongfully,  unlawfully  and  falsely,  and  were 
made  for  the  purpose  and  with  the  intent  by  and  on  the 
paH  of  the  said  defendants  to  cheat  and  defraud  the  plain- 
tiff and  to  induce  him  to  purchase  the  bonds  aforesaid; 
that  said  statements  and  representations  were  untrue 
and  so  known  to  be  by  the  defendants  when  they  were 
made;  that  said  bonds  so  as  aforesaid  transferred  to  the 
plaintiff  were  of  little  or  no  value;  that  plaintiff  relied 
upon  said  statements  and  representations  and  believed 
them  to  be  true  and  was  induced  thereby  to  make  the 
purchase  of  the  bonds  aforesaid  and  to  pay  the  defendants 
therefor  as  aforesaid;  that  if  the  plaintiff  had  not  relied 
upon  and  believed  such  statements  and  representations 
he  would  not  have  made  such  piu'chase;  that  thereafter 
both  said  Irrigation  Districts  defaulted  in  the  payment 
of  their  interest  and  there  is,  and  was  at  the  time  of  the 
commencement  of  this  action,  two  or  more  installments 
of  interest  due  on  said  bonds  and  remaining  unpaid. 

Fifth  :  That  thereafter  and  inamediately  after  plaintiff 
had  learned  that  said  statements  and  representations 
were  false,  and  in  the  month  of  December,  1912,  and 
prior  to  the  commencement  of  this  action,  plaintiff  gave 
due  notice  to  the  defendants  of  his  iutention  to  rescind 
said  contract  by  which  said  bonds  were  purchased,  and 
tendered  back  to  the  defendants  the  bonds  so  received, 
with  the  coupons  attached,  and  offered  to  pay  the  money 
which  had  been  paid  to  the  plaintiff  for  interest  on  said 
bonds  which  had  actually  been  paid  since  said  bonds  were 
purchased,  and  to  restore  the  defendants  to  the  position 
in  which  they  were  before  such  transaction^  and  demanded 
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the  return  to  the  plaintiff  of  the  bonds  which  he  deUvered 
to  the  defendants  in  payment  for  the  irrigation  bonds 
so  as  aforesaid  purchased  of  them,  and  offered  and  agreed, 
if  the  defendants  were  imable  to  restore  said  bonds,  that 
the  plaintiff  would  accept  the  money  therefor  at  the  face 
value  with  the  interest,  and  in  all  respects  put  the  parties 
to  this  action  in  the  precise  position  in  which  they  were 
prior  to  the  transaction  aforesaid;  that  the  defendants 
refused  to  accept  the  said  bonds  or  to  restore  the  bonds 
which  plaintiff  had  delivered  to  them,  or  the  money  there- 
for, or  to  have  anything  further  to  do  with  the  transaction, 
all  to  the  damage  of  the  plaintiff  in  the  sum  of  $8,000.00 
with  interest  from  the  30th  day  of  December,  1910. 

Wherefore  plaintiff  demands  judgment  against  the 
defendants  that  the  defendants  be  ordered  and  directed 
to  restore  to  the  plaintiff  the  bonds  of  the  Illinois  Traction 
Company  aforesaid,  of  the  face  value  of  $8,000.00,  with 
interest  coupons  thereto  attached  in  the  same  condition 
as  when  delivered  to  the  defendants,  or  with  the  money 
for  said  interest  coupons  as  has  been  collected,  or,  in 
case  of  the  inability  of  the  defendants  to  restore  to  the 
plaintiff  said  bonds,  that  the  plaintiff  recover  of  the 
defendants  the  sum  of  $8,000.00,  with  interest  thereon 
from  the  30th  day  of  December,  1910,  together  with  his 
costs  and  disbursements  of  this  action. 

Arthur  C.  Wade, 
Attorney  for  Plaintiff, 
101  West  Third  St., 
Jamestown,  N.  Y. 

[Venfication.] 
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FonnHo.  SS 
Hofice  of  Motion  for  Bitim  ABomace  ^ 

Supreme  Court,  CSiautauqua  County. 

Otto  L«  Bloomquisty 

naintiff, 
agaiDst 
John  Farson,  William  Fanon  and 
John  A.  McE3roy, 

Defendants. 

SiBs: — 

Please  Take  Notice  that  upon  the  affidavit  of  Marvin 
L.  Clapp,  verified  on  the  2nd  day  of  February,  1915|  with 
a  copy  of  which  you  are  herewith  served,  and  upon  the 
sununons,  complaint,  answer  and  all  papers,  pleadings, 
testimony  and  proceedings  had  and  taken  herein,  amotion 
will  be  made  at  a  Special  Term  of  the  Supreme  Court,  to 
be  held  in  and  for  the  County  of  Chautauqua,  at  the 
Court  House  in  the  Village  of  Mayville,  N.  Y.,  on  the 
15th  day  of  February,  1915,  at  ten  o'clock  in  the  forenoon 
of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  granting  an  additional  allowance  to  the  plain- 
tiff's attorneys,  imder  Section  3253  of  the  Code  of  Civil 
Procedure,  upon  the  ground  that  this  action  is  a  difficult 
and  extraordinary  case,  and  for  such  other  or  further 
relief,  or  both,  in  the  premises,  as  to  the  court  shall  seem 
just  and  equitable.  Answering  affidavits  must  be  served 
five  days  before  the  return  day. 

Dated,  February  2,  1915.  Yoius,  etc., 

Thbashbr  &  Clapp, 
Attorneys  for  Plaintiff, 
101  W.  Third  St., 

To  Jamestown,  N.  Y. 

Messrs.  Hawkins,  Delafield  &  Longfellow, 
Attomejns  for  Defendants. 

>  From  Bloamquisl  v.  Farson.   See  arUCf  page  336. 
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Fonn  No.  24 

Affidavit  on  Motion  for  Bztra  Allowance  > 

(Title  same  as  last  form.) 


DO.  • 


State  of  New  York, 
Chautauqua  County. 

Marvin  L.  Clapp,  being  duly  sworn,  deposes  and  sasns: 
That  he  resides  in  the  City  of  Jamestown,  New  York, 
and  is  one  of  the  attorneys  of  record  for  the  plaintiff  in 
the  above  entitled  action;  that  this  deponent's  iSrm, 
Thrasher  &  Clapp,  was  by  order  duly  made  and  entered 
herein  substituted  as  attorney  of  record  for  the  plaintiff 
in  the  above  entitled  action,  in  the  place  and  stead  of 
Arthur  C.  Wade,  now  deceased;  that  previous  to  said 
substitution  and  up  to  the  1st  day  of  June,  1914,  this  de- 
ponent was  clerk  in  the  office  of  Arthur  C.  Wade,  the 
former  attorney  of  record,  and  from  the  time  of  the  com- 
mencement of  this  action  and  before  this  deponent  had 
personal  knowledge  of  all  the  facts  and  circumstances 
connected  therewith,  and  has  had  personal  connection 
with  said  action  and  all  of  its  phases;  that  this  action  was 
commenced  on  the  30th  day  of  December,  1912;  that  the 
action  is  brought  for  the  rescission  of  a  contract  for  the 
sale  of  certain  bonds  from  the  defendants  to  the  plaintiff, 
to  wit,  ten  bonds  of  the  North  Sterling  Irrigation  District, 
County  of  Logan,  State  of  Colorado,  and  ten  bonds  of  the 
Greeley  Poudre  Irrigation  District,  of  the  Coimty  of  Weld, 
State  of  Colorado,  for  which  the  plaintiff  sold  and  delivered 
to  the  defendants,  in  exchange  and  payment  therefor, 
ten  bonds  of  the  Union  Traction  Company  of  Kansas, 
and  $210.91  in  cash;  that  the  cause  of  action  upon  which 
this  action  is  foimded,  upon  which  said  rescission  of  con- 
tract is  based  is  fraud  and  deceit  in  the  statements  and 
representations  made  to  the  plaintiff  by  the  defendants 

^  From  Bloomquist  v.  Farson.   See  ante,  page  336. 


854    Bloomqtjist  and  Snow  v.  John  Farson  bt  al. 

AfiSdavit  on  Motion  for  Extra  AUowanoe 

as  to  the  character  and  value  of  the  said  bonds  so  pur- 
chased by  the  plaintiff  under  said  contract,  and  in  the 
character,  value  and  location  of  the  property  affected  by 
the  said  issues  of  bonds,  to  wit,  the  North  Sterling  Irri- 
gation District,  of  the  County  of  Logan,  and  the  Greeley 
Poudre  Irrigation  District,  of  the  County  of  Weld,  State 
of  Colorado. 

Deponent  further  says  that  this  is  a  difficult  and  ex- 
traordinary case  within  the  naeaning  and  intent  of  sec- 
tion 3253  of  the  Code  of  Civil  Procedure  (a  defense  having 
been  interposed),  as  will  more  fully  appear  by  the  facts 
and  circumstances  hereinafter  stated;  that  the  subject  of 
the  action,  as  aforestated,  relates  to  the  value  of  securities 
claimed  to  be  first  liens  upon  the  premises  of  the  two  irri- 
gation districts  above  mentioned,  both  of  which  were 
situate  in  the  State  of  Colorado;  that  in  the  prosecution 
of  said  action  the  evidence  was  obtainable  almost  entirely 
in  the  counties  wherein  said  irrigation  districts  lie,  to  wit, 
the  counties  of  Logan  and  Weld,  in  the  State  of  Colorado; 
that  the  evidence  of  fraud  and  deceit  upon  which  this 
action  is  founded  was  necessarily  obtained  from  the  rec- 
ords and  files  of  the  counties  aforesaid;  from  witnesses 
residing  in  the  said  State  of  Colorado;  that  to  obtain  said 
evidence  it  became  necessary  for  the  plaintiff's  counsel  to 
send  representatives  who  should  visit  said  irrigation  dis- 
tricts in  person,  in  order  to  ascertain  the  true  facts  and 
conditions  relative  to  said  districts,  and  relative  to  the 
value  of  said  bonds,  as  well  as  bearing  upon  the  fraud  and 
deceit  mentioned  in  the  complaint  in  this  action. 

Deponent  further  says  that  said  districts  are  located  at  a 
distance  of  several  thousand  miles  from  the  County  of 
Chautauqua  and  State  of  New  York,  where  this  action  is 
pending,  and  where  plaintiff  and  his  counsel  reside;  that 
an  investigation  as  to  the  facts  and  circumstances  stated 
in  said  complaint  necessitated  the  expenditure  of  great 
sums  of  money  in  necessary  traveling  and  living  expenses 
of  said  representatives,  and  made  necessary  the  expendi- 
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tiire  of  large  suios  for  counsel  fees  because  of  the  large 
amount  of  time  necessarily  devoted  to  such  investigation 
properly  to  present  the  issues  in  this  case. 

Deponent  further  says  that  in  the  prosecution  of  said 
action  and  the  ascertainment  of  the  facts  constituting  the 
plaintiff's  case  herein,  it  was  necessary  for  the  plaintiff  to 
employ  and  the  said  plaintiff  did  employ  counsel  located 
in  the  vicinity  of  said  irrigation  districts,  for  the  reason 
that  his  attorney  of  record  at  that  time  was  a  resident  of 
the  State  of  New  York,  and  lived,  as  aforesaid,  at  such 
great  distance  from  the  said  districts,  and  was  unfamiliar 
with  the  said  records  and  manner  and  process  of  keeping 
and  conducting  the  same,  and  that  thereby  the  said  plain- 
tiff was  compelled  to  expend  and  did  expend  large  sums  of 
money  as  counsel  fees. 

Deponent  further  says  that  to  his  certain  knowledge 
one  of  the  representatives  of  said  plaintiff  went  from  the 
City  of  Jamestown  to  the  State  of  Colorado,  for  the  pur- 
pose of  visiting  said  irrigation  districts,  and  expended  in 
actual  money  the  sum  of  $60.00  in  making  an  investiga- 
tion of  the  facts  and  circumstances,  and  was  absent  on 
said  trip  a  total  of  eighteen  days,  all  of  which  was  actually 
and  necessarily  consumed  in  the  prosecution  of  this  case, 
and  in  obtaining  a  suitable  and  satisfactory  report  of  the 
conditions;  that  said  plaintiff  has  expended  in  counsel  fees 
for  coimsel  at  the  location  of  said  districts  the  further  sum 
of  about  $150.00. 

Deponent  further  says  that  because  of  the  fact  that  the 
evidence  in  this  case  was  to  be  obtained  only  from  persons 
and  records  within  the  State  of  Colorado,  and  was  of  such  a 
nature  as  to  make  a  commission  on  written  interrogatories 
quite  impractical,  if  not  impossible,  it  seemed  necessary 
that  the  said  evidence  and  testimony  of  said  witnesses 
should  be  obtained  upon  an  open  commission,  and  that 
following  the  practice  of  this  court  in  such  cases,  the 
plaintiff's  counsel  prepared  the  motion  papers  based  upon 
the  investigation  so  made  by  said  plaintiff's  representa- 
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tive,  who  had  visited  said  districts,  the  purpose  of  which 
motion  was  to  obtain  an  order  of  this  court  authorizing  the 
taking  of  said  evidence  by  open  commission;  that  the 
papers  upon  said  motion  were  necessarily  voluminous,  and 
required  the  plaintiff  to  state  in  great  detail  the  facts 
which  it  was  expected  to  prove  by  the  various  witnesses; 
that  a  great  number  of  witnesses  were  found  by  this  plain- 
tiff or  his  counsel  to  be  necessary  and  material  witnesses 
upon  the  trial  of  the  issues  in  this  action,  which  fact  fur- 
ther emphasized  the  necessity  for  the  granting  of  said 
open  commission,  and  the  fact  of  the  said  number  of 
witnesses  being  so  large  increased  the  amoimt  of  labor, 
time  and  expense  which  it  was  necessary  for  the  plain- 
tiff's counsel  to  devote  to  the  preparation  of  this  case  for 
trial,  and  properly  to  obtain  satisfactory  and  sufficient 
evidence  for  production  at  the  trial  of  the  action. 

Deponent  further  says  that  the  number  of  witnesses 
whose  testimony  was  taken  imder  said  commission  was 
eighteen,  each  of  which  was,  as  appeared  by  the  affidavits 
upon  said  motion,  a  necessary  and  material  witness,  and 
without  whose  testimony  the  plaintiff  could  not  safely 
proceed  to  trial  in  this  action;  that  the  affidavits  upon 
which  said  motion  was  based  aggregate  forty-three  folios 
in  length;  that  the  plaintiff's  counsel  was  obliged  to  argue 
said  motion  for  open  commission  at  the  City  of  Buffalo, 
New  York;  that  in  the  preparation  of  said  affidavits,  order 
and  commission,  and  the  application  to  the  court  there- 
for, and  in  the  argument  of  said  motion,  the  plaintiff  and 
his  coimsel  necessarily  devoted  a  large  amount  of  addi- 
tional time  and  incurred  a  large  amount  of  additional 
expense;  that  as  a  condition  precedent  for  the  issue  of  said 
open  commission,  the  Supreme  Coiut,  or  the  Justice  pre- 
siding thereat,  required  the  plaintiff  herein  to  pay  to  the 
defendants  the  sum  of  $250.00  counsel  fee,  to  enable  the 
defendants  to  appear  and  cross-examine  the  witnesses, 
whose  testimony  was  to  be  taken  under  said  commission; 
that  following  the  issue  of  said  order  this  plaintiff  actually 
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and  in  good  faith  paid  to  the  said  defendants'  attorneys 
the  sum  of  $250.00  for  the  purposes  aforesaid. 

Deponent  further  says  that  after  the  granting  of  said 
order  for  open  conunission,  and  because  of  the  character 
of  the  testimony  to  be  obtained,  and  the  intricacies  of  the 
records  necessarily  to  be  obtained,  and  in  order  to  expedite 
the  trial  of  this  action,  it  was  deemed  necessary  for  the 
plaintiff's  cotmsel  to  make  the  trip  to  Colorado,  which  he 
did,  and  in  the  taking  of  such  depositions  and  the  examina- 
tion of  said  witnesses  said  counsel  actually  and  necessarily 
expended  a  total  number  of  seven  days'  time  and  incurred 
a  great  amoimt  of  expense,  aggregating  about  $75.00,  all 
of  which  was  rendered  necessary  and  imperative  because 
of  the  difiBicult  and  extraordinary  character  of  this  case. 

Deponent  further  says  that  this  action  came  on  for 
trial  at  a  term  of  this  court  held  in  the  City  of  Buffalo, 
New  York,  on  the  21st  day  of  May,  1914,  before  Hon. 
Charles  B.  Wheeleb,  Justice  of  this  court,  in  an  equity 
term  thereof;  that  said  trial  continued  for  a  period  of  foiur 
days,  during  which  time  it  was  necessary  for  the  plaintiff 
to  be  represented  by  additional  counsel,  for  the  reason 
that  his  attorney  of  record,  Arthur  C.  Wade,  was  a  neces- 
sary and  material  witness  for  the  plaintiff,  and  his  testi- 
mony taken  thereat;  that  this  deponent's  present  law 
partner,  Mr.  Louis  L.  Thrasher,  assisted  in  the  trial  of 
said  action  during  said  foiu*  days. 

Deponent  further  says  that  before  the  commaicement 
of  this  action  a  large  amount  of  preparation  therefor  was 
necessary,  in  order  to  obtain  information  upon  which  to 
form  a  complaint  in  this  action;  that  before  the  conuuence- 
ment  thereof  it  was  necessary  for  the  plaintiff  to  make  a 
personal  demand  upon  the  defendants,  at  their  office  in 
the  City  of  New  York,  and  to  tender  back  to  the  defend- 
ants the  bonds  purchased  by  plaintiff  from  the  defendants, 
and  in  connection  therewith  to  give  notice  of  the  rescission 
of  said  contract  because  of  fraud  in  the  statements  and 
representations  upon  which  the  same  was  founded;  that 
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for  this  purpose  this  deponent  made  a  trip  to  the  City  of 
New  York,  and  did  make  such  demand  and  offer  to  restore 
on  behalf  of  the  plaintiff;  that  in  order  to  prepare  the  said 
complaint  the  said  Arthur  C.  Wade  did  also  make  one  or 
more  trips  to  the  City  of  New  York  for  consultation  with 
the  defendants,  or  their  attorney,  for  which  preparation 
and  preliminary  steps  taken  therein  the  plaintiff  was 
obliged  to  pay,  and  the  said  plaintiff's  attorneys  were 
obhged  to  expend  a  large  amount  of  money  in  expense  and 
a  large  amount  of  time  properly  to  prepare  the  pleadings 
herein. 

Deponent  fiuiher  says  that  the  trial  of  this  action  was 
concluded  on  the  24th  day  of  May,  1914;  that  in  the  trial 
thereof  a  great  amount  of  testimony  and  evidence  was 
produced,  nearly  nine  hundred  pages  of  typewritten 
record;  that  in  order  properly  to  submit  the  case  to  the 
coiut  it  was  necessary  to  prepare  a  digest  and  brief  of  the 
evidence  taken  before  the  said  court  and  of  the  law 
appUcable  to  the  case  and  the  facts  on  behalf  of  the 
plaintiff,  and  therein  the  said  plaintiff's  counsel  was 
obliged  to  devote  a  great  amount  of  time  and  energy,  all 
because  of  the  difficult  and  extraordinary  nature  and 
character  of  the  suit,  and  the  volume  of  testimony  of  the 
witnesses. 

Deponent  further  says  that  on  the  trial  of  this  action  at 
Buffalo,  New  York,  on  the  dates  aforesaid,  it  became 
imperative  for  the  plaintiff  to  have  the  assistance  of  the 
counsel  whom  he  had  employed  at  the  location  of  said 
irrigation  districts,  both  on  account  of  the  technical 
knowledge  which  said  attorney  had  acquired,  and  in 
connection  with  his  investigation,  and  from  his  personal 
knowledge  as  a  witness  to  the  operations  of  said  two  com- 
panies and  the  public  records  affecting  such  companies, 
whose  bonds  were  purchased  by  said  plaintiff;  that  in 
order  to  have  the  full  benefit  of  the  investigations  so  made 
upon  said  irrigation  districts  it  was  necessary  to  have  said 
counsel  present  in  person;  that  by  reason  thereof 
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plaintiff  has  expended  the  further  sum  of  $  in 

coimsel  fees  and  expenses  of  said  Colorado  attorney^  to 
wit,  George  E.  McConley. 

Deponent  further  says  that  the  trial  coiui;  has  made 
and  filed  an  opinion  in  favor  of  the  plaintiff  and  against 
the  defendants,  sustaining  the  allegations  of  the  com- 
plaint, and  holding  that  the  plaintiff  is  entitled  to  a  judg- 
ment rescinding  the  contract  and  restoring  to  him  the 
securities  and  moneys  turned  over  in  exchange  for  said 
Irrigation  District  bonds  so  purchased;  or  if  restoration 
cannot  be  made,  then  for  the  value  thereof,  besides  costs; 
that  the  value  of  said  traction  bonds  at  the  time  of  making 
of  the  exchange,  as  established  and  found  by  the  trial 
court,  was  95  per  cent,  of  the  face  value,  of  $9,500.00  be- 
sides the  $210.91  in  cash,  which  was  paid  on  December  1, 
1910,  as  the  supposed  difference  in  value  of  the  two  sets 
of  bonds,  upon  which  said  plaintiff  is  entitled  to  interest 
from  the  time  of  such  payment  at  5  per  cent,  so  that  the 
amoimt  involved  is  nearly  $10,000.00. 

Deponent  further  says  that  judgment  has  not  as  yet 
been  entered  herein;  that  the  Findings  of  Fact  and  Con- 
clusions of  Law  contained  in  the  decision  of  the  trial 
court  and  prepared  by  plaintiff's  coimsel  are  very  lengthy, 
being  seventy-two  in  number,  and  the  brief  of  the  law 
and  facts  upon  which  the  case  was  submitted  consisted 
of  forty  tyi)ewritten  pages. 

Deponent  further  says  that  no  other  or  former  appli- 
cation has  been  made  herein  to  this  coiut  for  an  additional 
allowance,  and  that  this  application  is  made  in  good  faith 
and  without  intent  to  hinder  or  delay  the  proceedings. 

Marvin  L.  Clapp. 

Subscribed  and  sworn  to  before  me 
this  2nd  day  of  February,  1915. 
Bessie  L.  Cowden, 
Notary  Public. 
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Form  No.  25 
Order  Granting  Bztra  Allowance  ^ 

At  a  Special  Term  of  the  Supreme 
Court,  held  in  and  for  the  Eighth 
Judicial  District,  at  the  City  and 
County  Hall,  in  the  City  of  Buf- 
falo, N.  Y.,  on  the  16th  day  of 
Feb.,  1916. 

Present,  Hon.  Charles  B.  Wheeler,  Justice  Presiding. 


Otto  L.  Bloomquist, 

Plaintiff, 
against 
John   Farson,   Vi^lliam   Farson 
and  John  A.  McElroy, 

Defendants. 


The  plaintiff  in  the  above  entitled  action,  having  moved, 
at  the  above  term  of  court,  for  an  order  granting  additional 
allowance  to  the  plaintiff  under  section  3263  of  the  Code 
of  Civil  Procedure,  upon  the  ground  that  this  action  is  a 
difficult  and  extraordinary  case  within  the  meaning  of 
said  statute,  which  motion  was  made  upon  the  affidavit 
of  Marvin  L.  Clapp,  verified  on  the  second  day  of  Feb- 
ruary, 1916,  produced  and  filed,  and  upon  all  the  pleadings, 
papers,  testimony  and  proceedings  had  and  taken  herein, 
and  on  said  motion,  the  plaintiff  having  appeared  by 
Louis  L.  Thrasher,  his  counsel,  in  support  of  said  motion, 
and  the  defendants  having  appeared  by  Helen  Z.  M.  Rod- 
gers,  their  counsel,  in  opposition  thereto,  and  the  court 
having  heard  the  proofs  and  allegations  of  the  parties, 


^  From  Bloomquist  v.  Farson.    See  anUf  page  336. 
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and  the  argument  of  counsel  upon  said  motion,  and  having 
duly  deliberated  thereon. 

Now  therefore,  on  motion  of  Thrasher  &  Clapp,  at- 
torneys for  the  plaintiff,  it  is  hereby 

Ordered,  that  the  plaintiff.  Otto  L.  Bloomquist,  be, 
and  he  hereby  is  granted  $500.00  additional  allowance 
in  the  above  entitled  action,  to  be  included  in,  and  taxed 
by  the  clerk  of  the  court  as  a  part  of  plaintiff's  costs 
against  the  defendants,  and  that  the  said  plaintiff  recover 
same  in  connection  with,  and  under  the  judgment  to  be 
entered  herein. 

Chas.  B.  Wheeler, 

Clerk  enter.  J.  S.  C. 

Erie  Special  Term,  Feb.  17,  1915. 

Granted  and  ordered  entered  in  Chautauqua  County 
Clerk's  Office. 

John  P.  Abbott, 

Chaut.  CO.  Clerk's  Office.  Sp.  Dep."  Clerk. 

Filed  Feb.  24,  1915,  at  9  o'clock  a.  h. 


Fonn  No.  26 


Judgment;  Rescissioii  of  Contract  for  False  Statements 

Innocently  Made  ^ 

Supreme  Court,  Chautauqua  County. 


Otto  L.  Bloomquist, 

Plaintiff, 
against 
John   Farson,   William   Farson 
and  John  A.  McElroy, 

Defendants. 


The  above  entitled  action  having  been  brought  for  the 
rescission  of  a  contract  for  the  sale  of  the  plaintiff  by  the 
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defendants  on  November  28th,  1910,  of  ten  bonds  of  the 
North  Sterlmg  Irrigation  District,  County  of  Logan, 
State  of  Colorado,  of  Five  Hundred  Dollars  ($500.00) 
each,  and  ten  bonds  of  the  Greeley  Poudre  Irrigation 
District,  County  of  Weld,  State  of  Colorado,  of  Five  Hun- 
dred Dollars  ($500.00)  each  and  to  obtain  a  restoration  to 
the  plaintiff  by  the  defendants  of  ten  bonds  of  the  Union 
Traction  Company  of  Kansas  of  One  Thousand  Dollars 
($1,000.00)  each,  given  in  exchange  for  said  bonds  upon 
said  sale  and  for  the  interest  accrued  and  paid  thereon, 
upon  the  ground  of  fraud  practiced  upon  and  which  in- 
duced the  plaintiff  to  make  and  enter  into  said  contract; 
and  said  action  being  at  issue  by  service  of  the  defendants' 
answer  herein,  and  the  issues  herein  having  been  brought 
on  for  trial  before  Hon.  Chaeles  B.  Wheeleb,  Justice  of 
the  Supreme  Court,  without  a  jury,  and  the  coiut  having 
taken  and  heard  the  proofs  and  allegations  of  the  parties, 
and  having  been  attended  by  the  coimsel  for  plaintiff 
and  defendants,  and  having  examined  the  witnesses  pro- 
duced on  behalf  of  the  respective  parties  and  after  having 
duly  deliberated  thereon,  having  made  and  filed  a  decision 
in  favor  of  the  plaintiff  and  against  the  defendants,  di- 
recting the  entry  of  judgment  as  hereinafter  provided. 

Now,  therefore,  on  motion  of  Thrasher  &  Clapp,  at- 
torneys for  the  plaintiff,  it  is  hereby 

Adjttdoed,  that  the  said  contract  so  made  and  entered 
into  between  the  plaintiff  and  defendants  on  the  28th  day 
of  November,  1910,  for  the  sale  to  the  plaintiff  of  ten 
bonds  of  North  Sterling  Irrigation  District,  numbered 
2389  to  2397,  both  inclusive,  and  2410,  and  ten  bonds  of 
the  Greeley  Poudre  Irrigation  District,  niunbered  8668  to 
8671,  both  inclusive,  be  and  the  same  hereby  is  rescinded, 
cancelled  and  annulled.    And  it  is  further 

Adjudged,  that  the  plaintiff.  Otto  L.  Bloomquist, 
recover  of  and  from  the  defendants,  John  Farson,  William 
Farson  and  John  A.  McElroy,  and  that  the  said  defendants 
restore  and  return  to  the  plaintiff,  the  ten  bonds  of  the 
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Union  Traction  Company  of  Kansas  of  $1,000,  each,  sold 
and  delivered  by  the  plaintiff  to  the  defendants  as  part 
of  said  contract,  and  all  unmatured  coupons  attached 
thereto,  together  with  the  sum  of  $1,250.00,  the  net  in- 
terest accrued  and  paid  on  said  Traction  Bonds  to  Decem- 
ber Ist  1914,  from  which  has  been  deducted  $750.00 
received  by  plaintiff  as  interest  on  said  Irrigation  Bonds, 
and  have  execution  therefor;  that  upon  receiving  said 
Traction  Bonds,  coupons  and  interest,  from  the  said 
defendants,  the  plaintiff  deliver  to  said  defendants,  or  to 
their  attorneys,  the  said  ten  bonds  of  the  North  Sterling 
Irrigation  District  and  the  said  ten  bonds  of  the  Greeley 
Poudre  Irrigation  District  so  sold  and  delivered  by  the 
defendants  to  the  plaintiff  numbered  as  herein  above 
stated.    And  it  is  further 

Adjudged,  that  the  plaintiff.  Otto  L.  Bloomquist, 
recover  of  and  from  the  defendants,  John  Farson,  William 
Farson  and  John  A.  McElroy,  the  fxu*ther  sum  of  $264.41, 
being  the  amount  of  cash  difference  paid  in  exchange  for 
said  bonds  including  interest  from  December  1, 1910,  and 
have  execution  ther^or.    And  it  is  fxu*ther 

Adjxtdged,  that  the  plaintiff.  Otto  L.  Bloomquist, 
recover  of  and  from  the  defendants,  John  Farson,  William 
Farson  and  John  A.  McEboy,  the  further  siun  of  $10,758.- 
19,  being  the  value  of  said  Union  Traction  Company  bonds 
at  the  date  of  said  contract,  including  interest  at  5  per 
cent,  from  December  1,  1910,  accrued  thereon  and  from 
which  has  been  deducted  the  sum  of  $750.00  received  by 
the  plaintiff  as  interest  upon  said  Traction  Bonds  since 
said  sale  and  have  exedcution  thereof:  this  provision  to 
become  operative  at  the  expiration  of  ten  days  after  entry 
of  this  judgment  and  service  on  the  defendants'  attorneys 
of  written  notice  of  the  entry  thereof,  unless  within  that 
time  the  defendants  shall  have  restored  and  retmned  to 
the  plaintiff,  said  Union  Traction  Company  bonds,  and 
paid  the  interest  accrued  thereon  as  herein  above  pro- 
vided.   And  it  is  further 
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Adjttdoed,  that  the  said  plaintiff  recover  of  and  from 
the  said  defendants  the  further  sum  of  Seven  Hundred 
Seventy-four  Dollars  and  Twenty  Cents  ($774.20)  as 
his  costs  and  disbursements  of  this  actioni  to  be  taxed  by 
the  clerk,  and  have  execution  therefor. 

Henbt  D.  Shxfhebd, 
Deputy  Qerk. 

Judgment  roll  filed  and  judgment  entered  F)eb.  24, 
1915,  at  9  A.  M.     . 

Chaut.  Ck>.  Clerk's  Office,  filed  Feb.  24,  1915,  at  9 
o'clock  A.  M. 


William  J.  Stonebian,  Appellant,  v.  Carouns  E.  Bbei- 

TENSTBiNy  Respondent  ^ 

(183  App.  Div.  156;  170  Supp.  362) 

Basemait;  chimney  on  defendant's  land;  injunction  restraining 
interference  with  nse  by  adjoining  oirner 

1.  Where  the  common  ancestor  of  the  plaintiff  and  the  de- 
fendant had  built  and  used,  for  a  long  number  of  years,  two 
chimneys  on  the  premises  which  he  divided  in  his  wiU,  de- 
vising one  portion  to  the  plaintiff  and  another  to  the  de- 
fendant, and  the  chimney  which  was  comiected  with  the 
premises  devised  to  the  plaintiff  was  actually  on  the  premises 
devised  to  the  defendant,  it  was  held  that  the  evident  intent 
of  the  testator  was  to  create  an  easement  in  favor  of  the 
plaintiff  and  that  the  plaintiff  was  entitled  to  an  injunction 
restraining  the  defendant  from  interfering  with  the  plain- 
tiff's use  of  the  chimney. 

Appeal  by  the  plaintiff,  William  J.  Stoneman,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany 
on  the  26th  day  of  October,  1917,  upon  the  decision  of  the 

^  For  complaint  from  this  case,  see  post,  page  371. 
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court  after  a  trial  before  the  court  without  a  jury,  with 
notice  of  an  intention  to  bring  up  for  review  the  decision 
and  order  of  the  court  directing  the  entiy  of  the  judgment. 

Reversed. 

J.  S.  Frost  [Andrew  J.  NeUis  and  O.  Le  Ray  BtUler  of 
counsel],  for  the  appellant. 

Thomas  S.  Fagan,  for  the  respondent. 

Lyon,  J.: 

The  purpose  of  this  action  is  to  obtain  an  injunction 
perpetually  restraining  the  defendant  from  interfering 
with  the  plaintiff's  use  of  a  chimney,  claimed  by  the  defend- 
ant to  stand  upon  her  land,  with  which  chimney  the 
heater  in  the  plaintiff's  house  is  connected.  The  material 
facts  are  practically  imdisputed.  In  the  year  1880  Mat- 
thew G.  Stoneman,  hereinafter  called  the  testator,  be- 
came the  owner  of  a  house  and  lot  situated  on  the  north 
side  of  First  street  in  the  City  of  Albany,  N.  Y.  The 
house  was  a  single-family  frame  structure  with  a  hallway 
running  through  it  north  and  south.  It  had  three  rooms 
on  the  first  floor;  a  parlor  on  the  right  of  the  hallway,  a 
dining  room  on  the  left,  and  a  kitchen  in  the  rear  of  the 
dining  room.  Erected  on  the  east  side  of  the  dining  room, 
and  extending  about  two  inches  into  the  partition  separ 
rating  the  dining  room  from  the  hall,  and  not  far  from  the 
center  of  the  house,  was  the  single-flue  brick  chimney 
which  has  given  rise  to  the  controversy. 

Beyond  question  the  chimney  was  erected  at  the  time 
the  house  was  built.  Whether  it  was  built  into  and  as  a 
part  of  the  brick  wall  underneath  this  partition  was  a 
matter  of  contradictory  testimony  on  the  part  of  the 
experts.  Located  in  the  cellar  of  the  house  imder  the 
dining  room  was  a  hot-air  heater  with  which  the  house 
was  heated,  the  smoke  pipe  of  which  entered  this  chimney 
from  the  west.  The  testator  occupied  the  house  as  his 
family  residence  until  the  year  1888  when  by  building  an 
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addition  on  the  nprth  and  a  hallway  on  the  west,  and 
closing  the  doorway  between  the  old  hallway  and  the 
dining  room,  and  making  corresponding  changes  in  the  cel- 
lar and  second  story,  a  two-apartment  house  was  created, 
the  westerly  apartment  being  thereafter  known  as  No.  67 
First  street  and  the  easterly  apartment  as  No.  65  First 
street.  The  testator  provided  for  heating  the  westerly 
apartment  by  erecting  a  new  chimney  on  the  west  side 
of  the  old  house,  with  which  he  connected  a  hot-air  heater 
placed  in  the  cellar  of  that  apartment  imder  the  old  dining 
room;  and  for  heating  the  easterly  apartment  by  closing 
the  opening  in  the  west  side  of  the  old  chimney,  making 
a  new  opening  in  the  east  side,  and  connecting  with  it 
the  smoke  pipe  from  the  hot-water  heater  placed  in  the 
cellar  of  that  apartment  under  the  old  parlor. 

The  testator  thereafter  rented  No.  67  and  also  two 
brick  dwellings  adjoinmg  on  the  west  known  respectively 
as  Nos.  69  and  71  First  street  which  he  had  erected  during 
or  prior  to  the  year  1888.  The  testator  occupied  No.  65 
continuously  up  to  the  time  of  his  death  in  November, 
1911,  that  is,  for  a  period  of  about  twenty-four  years, 
during  all  which  time  he  used  the  old  chimney  as  the  con- 
nection for  the  heater  in  the  cellar  of  No.  65.  The  defend- 
ant, her  husband  and  the  testator  resided  together  in 
No.  65  during  the  twelve  years  following  the  year  1900. 
The  testator  left  a  will  executed  in  1900  which  after  devis- 
ing to  his  daughters  Mary  Stoneman  and  Anna  Stoneman 
Rowland  Nos.  71  and  69  respectively,  contained  the  follow- 
ing clauses:  ^^ Fifth.  I  hereby  give  and  devise  to  my  daugh- 
ter, Caroline  E.  Breitenstein,  and  to  her  heirs  forever,  my 
house  and  premises  knowli  as  Number  Sixty-seven  First 
Street,  Albany,  New  York.  Sixth.  I  hereby  give  and 
devise  to  my  son  William  J.  Stoneman,  and  to  his  heirs 
forever,  my  house  and  premises  known  as  Sixty-five  First 
street,  Albany,  New  York;  said  premises  not  however  to 
include  the  plot  of  ground  forty-seven  feet  more  or  less  in 
width  on  the  easterly  side  thereof."    By  the  8th  clause 
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he  gave  the  residue  of  his  property  in  trust  "  (1)  To  pay 
to  my  said  daughter  Mary  Stoneman  the  sum  of  five  hun- 
dred dollars;  to  my  said  dau^ter  Anna  Stoneman  Row- 
land the  sum  of  five  hundred  dollars;  and  to  my  daughter 
Caroline  E.  Breitenstein,  the  sum  of  one  thousand  dollars; 
the  same  being,  in  my  judgment,  an  equalization  of  the 
values  of  the  houses  hereinbefore  devised  to  my  said 
daughters  and  to  my  son  William  J.  Stoneman.''  By  one 
of  the  codicils  the  devise  to  William  J.  Stoneman  was  made 
to  include  the  plot  of  about  forty-seven  feet  east  of  No.  65. 

Following  the  death  of  the  testator  the  plaintiff  has 
continuously  had  possession  of  No.  65.  In  1916  the  de- 
fendant, claiming  that  the  old  chimney  was  wholly  upon 
her  premises,  No.  67;  that  the  plaintiff  had  no  right  to 
use  the  same,  and  that  its  presence  greatly  lessened  the 
value  of  her  property,  entered  the  cellar  of  No.  65,  re- 
moved the  pipe  from  the  old  chinmey,  closed  the  opening, 
took  the  chimney  down  to  the  roof,  and  placed  a  flat  stone 
over  it,  thus  depriving  the  plaintiff  of  its  use.  It  is  this 
claim  and  act  of  the  defendant  which  has  induced  this 
litigation,  the  plaintiff  claiming  the  right  to  use  the  chim- 
ney as  he  and  the  testator  had  used  it  for  approxinoately 
the  preceding  twenty-eight  years. 

The  trial  coxui;  held  as  matters  of  fact  that  the  old 
chimney  is  situated  and  built  wholly  on  and  within  the 
premises  No.  67  First  street;  that  it  is  not  essential  for 
the  proper  use,  occupation  and  enjoyment  of  the  premises 
No.  65  First  street;  that  the  devise  of  the  i»*emise8  No.  67 
and  No.  65  to  the  defendant  and  to  the  plaintiff  respectively 
was  absolute  and  in  fee,  and  that  there  was  no  reservation 
in  either  devise,  nor  any  easement  as  to  either  premises, 
granted  or  reserved.  The  court  decided  as  matter  of  law 
that  it  was  the  intent  and  purpose  of  the  testator  to  sep- 
arate the  ownership  of  what  had  before  been  held  and 
owned  by  him,  and  to  vest  in  each  of  the  parties  to  this 
action  an  individual  title  to  the  portion  of  the  real  estate 
devised  to  such  party;  also  that  there  was  no  implied 
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covenant  that  the  plaintiff  should  have  an  easemoit  in 
the  adjoining  premises,  nor  that  such  premises  should  be 
burdened  with  such  easement,  and  that  the  claim  of  the 
plaintiff  to  the  use  of  the  chimney  on  the  adjoining  prem- 
ises was  untenable  as  not  being  in  any  sense  appurtafiant 
to  the  premises  devised  to  the  plaintiff,  and  as  not  being 
necessary  to  the  enjoyment  of  the  premises  No.  65. 

The  latter  holding  as  well  as  the  corresponding  finding 
of  fact  was  founded  upon  the  proof  that  there  are  two 
flues  in  the  clmnney  erected  by  the  testator  in  the  north 
wall  of  No.  65  at  the  time  he  transformed  the  frame  house 
into  apartments  in  1888.  The  testimony  is  that  while 
the  testator  used  one  of  these  flues  for  the  laimdry  stove, 
in  the  cellar  and  the  other  for  the  kitchen  stove  on  the 
first  floor,  the  chimney  is  sufl&cient  to  carry  the  smoke 
pipe  from  the  heater  also,  although  the  distance  from  the 
heater  to  the  rear  chimney  is  more  than  three  times  the 
distance  from  the  heater  to  the  old  chimney.  The  testi- 
mony on  the  part  of  the  defendant  also  was  that  the  dam- 
age to  her  apartment  No.  67  by  reason  of  the  presence 
of  the  old  chimney  was  $500,  and  that  a  new  chinmey 
could  be  built  within  the  plaintiff's  apartment  No  65  for 
$100.  Why  a  chimney  so  built  would  not  be  an  equal 
damage  to  apartment  No.  65  is  not  apparent. 

The  decision  of  the  case  must  be  controlled  by  the  in- 
tention of  the  testator  if  that  can  be  determined.  What 
did  he  mean  when  he  devised  the  various  ^'premises"  to 
his  four  children?  Apparently  he  intended  them  to  pass 
to  his  children  as  they  were  being  used  at  the  time  he  made 
his  will,  which  was  the  precise  manner  in  which  they  had 
been  continuously  used  during  the  preceding  eleven  years, 
and  in  which  they  were  in  fact  continuously  used  during 
the  twelve  years  immediately  following  the  making  of  his 
will  and  preceding  his  death.  The  evidence  conclusively 
shows  that  it  was  the  intention  of  the  testator  that  apart- 
ments 69, 67  and  65  should  to  an  extent  be  interdepend^it. 
For  instance,  when  he  remodeled  the  old  house  Tnii.lriTig 
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it  into  two  apartments,  he  placed  the  timbers  supporting 
the  west  side  of  No.  67  into  the  east  wall  of  No.  69;  for 
the  discharge  of  the  water  from  the  roofs  of  Nos.  65  and 
67  he  used  one  common  conductor,  which  had  its  opening 
on  the  roof  of  No.  67,  ran  at  an  angle  easterly  to  the  rear 
partition  between  Nos.  65  and  67,  thence  down  that  parti- 
tion imtil  it  reached  the  cellar  when  it  turned  easterly 
and  discharged  into  a  conduit  within  the  cellar  of  No.  65. 
It  cannot  be  presumed  that  the  testator  did  not  intend 
that  the  timbers  of  No.  67  should  not  permanently  rest 
in  and  be  supported  by  the  wall  of  No.  69,  or  that  No.  65 
should  not  permanently  have  the  water  which  collected 
upon  its  roof  carried  through  the  conductor  which  opened 
on  the  roof  of  No.  67,  or  that  No.  67  should  not  have  the 
permanent  right  to  have  the  water  discharged  through 
the  conductor  into  the  conduit  in  the  cellar  of  No.  65. 
The  intention  of  the  testator  is  equally  plain  regarding 
the  permanent  use  of  the  old  chimney  by  the  heater  in 
No.  65.  The  two  flues  were  constructed  in  the  north  wall 
of  No.  65  at  the  tune  the  testator  remodeled  the  old  house. 
The  chimney  on  the  north  side  of  No.  67  was  also  then  m 
existence.  However,  the  testator  evidently  considered  it 
impracticable  to  connect  the  heaters  in  Nos.  65  and  67 
with  the  northerly  chimneys,  and  in  order  that  the  old 
chimney  might  be  used  in  connection  with  No.  65,  he 
erected  a  new  chimney  in  the  westerly  side  of  No.  67  and 
made  the  other  changes  before  stated. 

Furthermore,  the  claim  of  the  respondent  is  not  with- 
out reason  that  the  bequest  for  the  benefit  of  the  defend- 
ant of  $1,000  for  the  equalization  of  the  value  of  the  house 
devised  to  her  and  the  house  devised  to  the  plaintiff  was 
in  part  on  accoimt  of  the  old  chimeny  being  attached  to 
the  premises  No.  65.  Had  the  old  chimney  been  built 
on  the  easterly  side  of  No.  65,  upon  the  plot  of  groimd  of 
forty-seven  feet  in  width,  it  would  hardly  be  contended 
that  it  was  not  a  part  of  the  premises  No.  65,  and  passed 
to  the  plaintiff  under  the  will. 
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We  think  the  use  of  the  old  chimnejr  was  intended  by 
the  testator  to  be  included  in  the  devne  of  the  premises 
No.  65,  and  hence  that  the  act  of  the  defendant  in  pre- 
venting the  plaintiff  using  the  old  chimnqr  was  a  trespass 
upon  plaintiff's  rights,  and  that  the  plamtiff  is  entitled 
to  a  reversal  of  the  judgment  appealed  firom,  with  costs, 
and  to  a  judgment  granting  the  relief  asked,  to  wit,  a 
judgment  perpetually  enjoining  and  restraining  the  defend- 
ant, her  servants,  agents  and  employees  from  closing  said 
chimney,  or  from  preventing  the  use  thereof  by  the  plain- 
tiff, and  from  doing  or  causing  or  permitting  to  be  done 
any  act  whereby  the  rights  of  the  plaintiff  may  be  impaired 
or  obstructed.  The  court  disapproves  of  the  sixth,  seventh, 
eighth  and  ninth  findings  of  fact  and  finds  as  requested 
by  the  plaintiff  by  its  twenty-fifth  request  to  find,  that  it 
was  the  intention  of  Matthew  G.  Stoneman  in  making  the 
aforesaid  devises  to  the  plaintiff  and  to  the  defendant,  that 
the  respective  rights,  easements  and  servitudes  then  exer- 
cised by  the  occupants  of  said  two  parcels  of  property  should 
continue,  and  be  owned,  exercised  and  possessed  by  the  said 
devisees  respectively.  This  court  also  finds  as  requested  by 
the  plaintiff,  the  first,  second,  fourth,  fifth  and  sixth  conclu- 
sions of  law  as  stated  in  the  plaintiff's  requests  to  find. 

Judgment  is  directed  entered  herein  in  accordance  here- 
with, with  costs  to  the  appellant. 

All  concurred. 

Judgment  reversed  on  law  and  facts,  with  costs,  and 
judgment  directed  for  the  plaintiff,  with  costs,  as  per 
opinion.  The  court  disapproves  of  the  sixth,  seventh, 
eighth  and  ninth  findings  of  fact,  and  finds,  as  requested 
by  the  plaintiff  by  his  twenty-fifth  request  to  find,  that 
it  was  the  intention  of  Matthew  G.  Stoneman  in  making 
the  aforesaid  devises  to  the  plaintiff  and  to  the  defendant 
that  the  respective  rights,  easements  and  servitudes  then 
exa*cised  by  the  occupants  of  said  two  parcels  of  property 
should  continue,  and  be  owned,  exercised  and  possessed 
by  the  said  devisees  respectively. 
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Fonn  No.  27 

Comiilaint;  Easement;  Chimney  on  Defendant's  Land;  Injimction 
Restraining  Interference  with  Use  by  Adjoining  Owner  ^ 

Supreme  Court,  Albany  County. 

William  J.  Stoneman, 

Plaintiff, 
against 
Caroline  E.  Breitenstein, 

Defendant. 

The  plaintiff  for  amended  complaint  herein  alleges: 

Fibst:  Upon  information  and  belief,  that  on  or  about 
May  17,  1865,  one  Robert  Aspinwall  by  virtue  of  a  war- 
ranty deed  executed  by  one  Elizabeth  Veeder  to  said 
Robert  Aspinwall,  bearing  date  on  said  day  and  recorded 
in  Albany  coimty  clerk's  office  Jime  6, 1865,  in  Book  No. 
195  of  Deeds,  at  page  423,  became  the  owner  of  certain 
premises  in  the  city  of  Albany,  Albany  county,  New  York, 
described  in  said  deed  as  follows: 

''All  that  certain  lot,  piece  or  parcel  of  land,  situate, 
lying  and  being  on  the  northerly  side  of  First  Street  in 
tiie  Eighth  Ward  of  the  City  of  Albany,  east  of  Swan 
street  in  the  said  city  and  is  bounded  and  described  as 
follows:  On  the  south  by  First  Street;  on  the  west  by  prem- 
ises owned  by  Daniel  Cunningham ;  on  the  north  by  prem- 
ises fronting  on  Second  Street  and  on  the  east  by  property 
belonging  to  Heber  F.  Cooper.  Said  premises  being  one 
himdred  and  thirty-seven  feet  and  five  inches  wide  front 
and  rear  and  about  one  hundred  and  fifty  feet  deep  as  the 
same  was  owned  and  occupied  by  Susan  Gates  in  her  life- 
time." 

Second:  That  thereafter,  as  plaintiff  is  informed  and 

• 

^  From  Stoneman  v.  BreUenstein.  See  anie,  page  364. 
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verily  believes,  said  Robert  Aspinwall  erected  and  con- 
structed a  dwelling  on  a  portion  of  said  premises;  that 
dwelling  said  was  a  frame  structure  and  substantially  the 
same  structure  now  known  as  Nos.  65  and  67  First 
street  in  the  city  of  Albany,  N.  Y.;  that  the  main  en- 
trance to  said  dwelling  was  through  a  doorway  now  the 
entrance  to  No.  65  First  street;  that  said  entrance  opened 
into  a  hallway  which  is  now  the  hallway  of  No.  65  First 
street;  that  sliding  doors  connected  this  hallway  on  the 
left  with  a  room  in  No.  67  First  street  which  was  in  the 
front  of  said  dwelling  and  was  used  as  a  dining  room; 
that  on  the  right  the  said  hallway  opened  into  a  room 
which  was  used  by  said  Robert  Aspinwall  as  a  parlor; 
that  this  room  is  now  the  parlor  of  No.  65  First  street 
and  that  in  the  rear  and  at  about  the  center  of  said 
dwelling  was  a  frame  extension;  that  said  Robert  Aspin- 
wall constructed  in  said  dwelling  at  the  time  of  its  erection 
as  aforesaid  a  chimney  at  a  point  distant  about  twenty 
feet  northerly  from  the  front  of  said  dwelling  and  on 
the  westerly  side  of  the  main  hallway  hereinbefore  de- 
scribed, which  said  chimney  was  about  twenty-five  inches 
in  width  and  about  fifteen  inches  in  thickness  and  ex- 
tended from  the  cellar  of  said  dwelling  to  and  above  the 
roof  thereof  and  which  said  chimney  was  the  only  chim- 
ney for  the  use  of  the  said  dwelling  except  a  chimney 
for  kitchen  and  laundry  use  only  located  at  the  rear  of 
the  aforesaid  frame  extension. 

Third:  Thit  subsequently  and  on  or  about  October  31, 
1877,  one  Estella  Grrnrod  became  the  owner  of  the  prem- 
ises first  hereinbefore  referred  to  by  virtue  of  a  d€«d  in 
foreclosure  executed  by  George  D.  Hill  as  referee  to  said 
Estella  Grinrod,  bearing  date  October  31,  1877,  and  re- 
corded in  Albany  county  clerk's  office  on  the  28th  day  of 
November,  1877,  in  Book  No.  305  of  Deeds,  at  page  414, 
said  foreclosure  being  of  a  certain  mortgage  executed  by 
said  Robert  Aspinwall. 

FouRtcH:  That   subsequently  Matthew  G.  Stoneman 
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became  the  owner  of  the  premises  first  hereinbefore  re- 
ferred to  by  virtue  of  a  warranty  deed  executed  by  said 
Estella  Grinrod  to  said  Matthew  G.  Stoneman  bearing 
date  March  1,  1880,  recorded  in  Albany  county  clerk's 
office  March  1,  1880,  in  Book  No.  322  of  Deeds,  at  page 
199,  and  a  quit  claim  deed  executed  by  Robert  Grinrod 
and  wife  to  said  Matthew  G.  Stoneman  bearing  date 
March  1, 1880,  and  recorded  in  the  clerk's  office  of  Albany 
county  on  the  1st  day  of  March,  1880,  in  Book  No.  322  of 
Deeds,  at  page  19,7. 

Fifth  :  That  the  said  dwelling  remained  substantially 
unchanged  until  on  or  about  the  year  1888  when  said  Mat- 
thew G.  Stoneman  made  repairs  and  alterations  to  the 
said  dwelling,  particularly  in  that  he  caused  a  front  en- 
trance from  the  street  to  be  made  at  the  westerly  side  of 
what  is  now  No.  67  First  street;  that  he  r^oaoved  the 
frame  structure  or  extension  from  the  center  of  the  rear 
of  the  said  building  and  placed  it  on  the  westerly  side  of 
the  rear  thereof;  that  the  opening  on  the  left  of  the  hallway 
into  No.  67  First  street  was  closed  by  him  as  well  as  eJl 
other  means  of  communication  between  said  Nos.  65 
and  67  First  street,  respectively;  that  on  the  premises 
now  No.  65  First  street  said  Matthew  G.  Stoneman  con- 
structed a  brick  two-story  and  basement  extension;  that 
a  hot-air  heating  system  was  then  installed  by  him  in 
No.  67  First  street  and  a  chimney  erected  for  such  heater 
and  the  use  of  said  No.  67  First  street  on  the  westerly 
wall  thereof;  that  in  No.  65  First  street  a  hot-water  heating 
system  was  installed  and  the  chimney  heretofore  referred 
to  was  used  exclusively  for  said  hot-water  heating  system 
in  No.  65  First  street;  that  chimneys  for  kitchen  and 
laimdry  uses  only  were  erected  at  the  rear  of  the  said 
extensions  to  Nos.  65  and  67  First  street,  respectively. 

Sixth:  That  from  the  time  of  the  alterations  of  said 
dwelling  in  the  year  of  1888  as  aforesaid  and  imtil  the 
time  of  the  death  of  said  Matthew  G.  Stoneman  as  here- 
inafter set  forth,  he  continued  to  occupy  and  reside  in  the 
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said  part  of  said  building  known  as  No.  65  First  street 
and  during  all  of  said  period  used  the  chinmey  herein- 
before described  in  connection  with  and  for  the  benefit 
of  said  premises  No.  65  First  street;  that  said  chimney 
during  all  of  said  period  was  not  used  in  connection  with 
or  for  the  benefit  of  said  No.  67  First  street  nor  was  the 
same  then  or  at  any  time  thereafter  treated  or  used  as  a 
part  of  the  property  No.  67  First  street  in  any  manner 
whatsoever  but  was  used  solely  and  exclusively  as  a  part 
of  and  in  fact  was  and  now  is  a  part  of  the  premises  No.  65 
First  street  as  devised  by  said  Matthew  G.  Stoneman  to 
this  plaintiff  as  hereinafter  set  forth. 

Seventh  :  That  the  part  of  the  said  dwelling  now  known 
as  No.  67  First  street  was  occupied  by  various  tenants  of 
said  Matthew  G.  Stoneman  from  about  the  year  1888 
imtil  the  time  of  his  death. 

Eighth:  That  said  Matthew  G.  Stoneman  died  at  the 
city  of  Albany,  N.  Y.,  on  the  28th  day  of  November,  1911, 
leaving  a  last  will  and  testament,  which  said  last  wiU  and 
testament  was  duly  admitted  to  probate  in  the  Surrogate's 
Court  of  Albany  county  and  recorded  in  Albany  county 
clerk's  office  November  9th,  1912,  m  Book  No.  3  of  Wills 
at  page  464. 

Ninth  :  Upon  the  death  of  said  Matthew  G.  Stoneman, 
the  plamtiff  become  the  owner  of  said  premises  No.  65 
First  street  under  a  devise  contained  in  the  said  last  wiU 
ahd  testament  of  said  Matthew  G.  Stoneman,  deceased, 
which  devise  and  the  description  thereof  was  therein  set 
forth  as  follows: 

"Sixth  :  I  hereby  give  and  devise  to  my  son,  William  J. 
Stoneman,  and  to  his  heirs  forever,  my  house  and  premises 
known  as  Sixty-five  First  Street,  Albany,  New  York." 

Tenth  :  That  by  reason  of  said  devise,  this  plainti£f  be- 
came the  owner  of  said  premises  and  entitled  to  the  pos- 
session thereof  together  with  all  the  ways,  passages,  ease- 
m^its,  rents,  issues,  profits  and  appurtenances  thereunto 
belonging. 
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Eleventh  :  That  as  a  part  and  parcel  of  the  property 
so  devised  as  aforesaid  to  plaintiff  and  of  which  he  is  now 
the  owner  was  the  aforesaid  chimney  used  solely  and 
exclilsively  in  connection  with  the  occupancy  of  said 
prenaises  No.  65  First  street,  Albany,  N.  Y.,  and  being 
the  only  chimney  thereon  or  connected  therewith  other 
than  a  chimney  for  kitchen  and  laundry  purposes  only  in 
the  rear  of  the  aforesaid  extension. 

Twelfth:  That  said  chimney  is  now  and  as  plaintiff  is 
informed  and  verily  believes  ever  since  the  house  was  con- 
structed has  been,  actually  operated  in  the  proper  use 
and  occupation  of  said  premises  and  is  necessary  and 
essential  for  such  proper  use  and  occupation  and  that 
said  chimney  has  never  been  used  in  connection  with  the 
premises  No.  67  First  street  but  was  used  solely  and 
exclusively  as  a  part  of  and  in  fact  is  and  always  has  been 
a  part  of  the  premises  No.  65  First  street. 

Thirteenth  That  the  said  No.  65  First  street  is  now 
occupied  as  a  dwelling  by  a  tenant  and  that  the  lease  of 
said  tenant  expires  May  1st,  1917. 

Fourteenth  :  That  on  the  death  of  said  Matthew  G. 
Stonenaan,  the  defendant  became  the  owner  of  said  prem- 
ises No.  67  First  street  under  a  devise  contained  in  the 
said  last  will  and  testament  of  said  Matthew  G.  Stoneman, 
deceased,  which  devise  and  the  diescription  of  said  premises 
was  therein  set  forth  as  follows: 

"Fifth  :  I  hereby  give  and  devise  to  my  daughter,  Caro- 
line E.  Breitenstein,  and  to  her  heirs  forever,  my  house 
and  premises  known  as  number  Sixtynseven  First  street, 
Albany,  New  York." 

Fifteenth:  That  by  reason  of  the  said  devise  the  de- 
fendant became  the  owner  of  said  premises  subject  to  all 
the  ways,  passages,  easements,  servitudes  and  appurte- 
nances existing  thereon  and  particularly  those  hereinbefore 
set  forth  created  by  said  Matthew  G.  Stoneman,  deceased. 

Sixteenth:  That  said  defendant  on  or  about  Jime  14th, 
1916,  caused  a  notice  in  writing  dated  Jime  8th,  1916,  and 


376  Stoneman  v.  Breitenstein 

Complaint 

signed  by  her  to  be  served  on  this  plaintiff  which  said 
notice  contained  a  statement  of  the  intention  of  this  de- 
fendant on  July  1st,  1916,  to  close  the  opening  on  the 
chimney  aforesaid  and  to  prevent  the  use  thereof  by  plain- 
tiff; that  neither  the  consent,  permission,  approval  nor 
agreement  of  this  plaintiff  has  been  given  to  the  closing 
of  said  chinmey  as  aforesaid  and  that  this  defendant  in- 
tends, as  this  plaintiff  is  informed  and  verily  believes,  to 
close  up  ihe  opening  in  said  chimney  in  accordance  with 
the  threat  contained  in  such  notice  so  served  as  aforesaid. 

Seventeenth:  Upon  information  and  belief,  that  the 
said  defendant  through  her  servants  and  ag^ats  has  begun 
the  removal  of  a  portion  of  the  chimney  above  described. 

Eighteenth:  That  such  closing  of  said  chimney  and 
preventing  the  use  thereof  by  said  plaintiff  would  cause 
irreparable  injury  to  the  said  property  and  the  ri^t  to 
the  use  and  enjoyment  thereof  owned  and  possessed  by 
plaintiff  for  which  injury  and  interference  with  plaintiff's 
rights,  he  has  no  adequate  remedy  at  law. 

Wherefore,  the  plaintiff  demands  judgment  that  the 
defendant  and  her  agents,  servants  and  employees,  suc- 
cessors and  assigns  be  perpetually  enjoined  and  restrained 
from  closing  said  chimney  or  preventing  the  use  thereof 
by  this  plaintiff  and  from  doing,  causing  or  permitting 
to  be  done  any  act  whereby  the  rights  of  the  plaintiff  to 
the  use  and  occupation  of  said  premises  may  in  any  man- 
ner be  impaired  or  doing  any  other  act  on  said  premises 
tending  to  encumber  or  prevent  the  free  and  unobstructed 
use  thereof  by  this  plaintiff  and  that  pending  the  trial  of 
this  action  said  defendant  be  temporarily  enjoined  as 
aforesaid  and  that  the  plaintiff  have  such  other  or  other 
and  further  relief  as  may  be  just  and  equitable,  together 
with  the  costs  of  this  action. 

Frost,  Daring  &  Warner, 
Attorneys  for  Plaintiff, 
93  State  street,  Albany,  N.  N. 

[Verificaiion.] 
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RoBEBT  E.  Whalen  and  Others,  Respondents,  v. 
Hudson  Hotel  Company  and  Others,  Appellants.* 

(183  App.  Div.  318;  Third  Department,  May  8,  1918) 

Corporations;  action  to  cancel  stock  subscriptions;  liability  of 
stockholder  in  mere  paper  corporation;  validity  of  subscription 
dependent  upon  payment  of  ten  per  cent  of  amount  of  sub- 
scription; creating  indebtedness  prior  to  the  payment  in  of  the 
amount  specified  in  the  certificate  of  incorporation  as  the  amount 
with  which  the  corporation  would  begin  business 

1.  Corporations  cannot  create  valid  debts  so  as  to  sustain  an 
action  against  a  subscriber  to  stock  for  the  unpaid  portion  of 
his  subscription,  imless  either  the  total  capital  has  been  sub- 
scribed or  there  shall  have  been  paid  in,  in  money  or  property, 
the  amount  stated  in  the  certificate  of  incorporation  as  the 
sum  with  which  the  corporation  will  begin  business. 

2.  A  corporation  has  no  right  to  purchase  real  estate,  employ 
architects,  solicitors  for  stock  subscriptions,  or  to  borrow 
money  to  pay  on  an  option,  imtil  it  has  received  the  amoimt 
stated  in  its  certificate  of  incorporation,  as  the  sum  with 
which  it  will  begin  business. 

3.  The  payment  of  ten  per  cent  of  a  stock  subscription  after 
organization,  is  a  condition  precedent  to  the  validity  of  such 
subscription. 

4.  A  creditor  of  a  corporation  may  inquire  into  the  value  of 
property  received  for  stock  and  may  recover  from  a  stock- 
holder the  difference  between  the  value  of  the  property  and 
the  par  value  of  the  stock,  even  though  the  corporation  itself 


*  After  the  decision  reported  in  the  text,  no  further  appeal  was  taken. 

See  the  decision  of  the  Judge  at  Special  Term,  post^  page  305. 

See  also  the  following  fonns  from  this  case,  at  the  pages  indicated: 
complaint,  page  406;  answer  containing  counterclaim  of  receiver,  page 
406,  note;  reply  to  counterclaim  in  answ»,  page  416;  order  granting 
extra  allowance,  page  422;  notice  of  motion  for  extra  allowance,  page 
423;  affidavit  on  motion  for  extra  allowance,  page  423;  decision  of 
trial  judge,  page  426;  judgment,  page  432. 
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cannot  recover  in  such  a  case  against  the  stockholder  for 
the  amount  unpaid  on  the  stock. 
5.  Where  nothing  has  been  done  by  a  mere  paper  corporation 
except  certain  acts  of  the  promotors  in  seeking  to  float  the 
scheme,  and  the  corporation  is,  for  all  practicable  purposes, 
at  an  end,  and  the  subscriptions  to  the  stock  were  obtained 
by  false  and  fraudulent  representations,  and  all  the  daims 
against  the  corporation  are  made  by  promotors  only,  and  it 
appears  that  at  the  time  of  the  creation  of  the  alleged  debts, 
the  corporation  had  no  right  to  incur  any  liability  by  reason 
of  the  invalidity  of  the  stock  subscriptions,  and  the  fact  that 
the  amount  specified  in  the  charter  with  which  the  company 
would  begin  business  had  not  been  paid  in,  the  receiver  cannot 
recover  against  said  stockholders  the  balance  of  their  sub- 
scriptions. 

Appeal  by  the  defendants,  Hudson  Hotel  Company 
and  others,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk 
of  the  county  of  Schenectady  on  the  19th  day  of  Septem- 
'  her,  1917,  upon  the  decision  of  the  court  after  a  trial  at 
the  Schenectady  Special  Term. 

Grout  &  McKinney  (Edward  M.  Orovt^  Paul  Grout 
and  Charles  B.  La  Voe  of  counsel),  for  the  appellants. 

.  John  A.  Stephens  [D.  Cody  Herrick  of  coimsel],  for  the 
respondents. 

John  M.  Kellogg,  P.  J.: 

The  judgment  appealed  from,  in  substance,  cancels 
the  plaintiffs'  subscriptions  to  the  preferred  stock  of  the 
Hudson  Hotel  Company,  and  disallows  the  coimterclaim 
of  the  receiver  of  the  company  allying  that  certain 
debts  exist  against  the  company  and  asking  an  account- 
ing with  reference  to  the  payment  thereof.  The  Hudson 
Hotel  Company,  as  contradistinguished  from  the  acts 
of  the  promoters  as  such,  was  a  mere  paper  corporation, 
and  did  no  real  business  aside  from  certain  acts  of  the 
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promoters  in  seeking  to  float  the  promotion.  Concededly 
the  promotion  scheme^  and  the  company^  for  all  practical 
pinposes,  are  at  an  end,  and  unless  there  are  creditors 
having  valid  claims  against  the  company,  there  is  no 
reason  why  the  subscriptions  should  not  be  canceled. 
There  is  no  hona  fide  creditor  of  the  company.  The 
scheme  having  collapsed  through  no  fault  of  the  plaintiffs, 
the  promoters  are  seeking  to  recoup  their  losses.  To 
prevent  confusion  we  may  assume,  or  at  least  not  deny, 
that  if  there  were  just  debts  against  the  company  in 
behalf  of  bona  fide  creditors,  the  receiver  could  enforce 
the  unpaid  subscriptions  by  his  counterclaim  to  the  ex- 
tent of  such  liability.  But  where  the  allied  indebtedness 
is  all  in  favor  of  the  promoters  for  expenses  and  services, 
which  as  between  them  and  the  plaintiffs  should  be  borne 
by  the  former,  a  different  situation  arises,  as  the  case 
then  depends  upon  the  relations  and  equities  existing 
between  them.  What  is  said  here  relates  solely  to  the 
relations  existing  between  the  parties  to  this  case  and 
not  to  the  general  liability  of  subscribers  to  a  receiver  of 
a  company  for  the  amounts  unpaid  on  the  stock  sub- 
scriptions. 

Sometime  prior  to  July,  1911,  Kieman,  an  insurance 
man  at  Albany,  became  satisfied  that  the  old  Globe  Hotel 
property  there  was  valuable  as  a  site  for  a  new  hotel. 
He  bought  the  property  on  speculation,  taking  title  July 
12,  1911,  and  immediately  employed  a  broker  in  New 
York  to  sell  it.  The  broker  interred  Rhodes,  with  the 
result  that  Andrews  became  interested  and  had  an  inter- 
view with  Kieman.  Andrews,  in  behalf  of  his  associates, 
sent  an  expert  to  examine  and  report  upon  the  situation, 
who  reported  favorably  upon  the  site  and  imdertaking, 
but  thought  the  price,  $500,000,  was  high,  in  the  estima- 
tion of  Albany  people.  He  estimated  that  $500,000  of 
the  stock  of  the  company  could  be  sold  there.  Andrews 
caused  it  to  be  understood  by  Eaernan  that  he  had  gone 
over  the  matter  with  his  associates,  Taft,  duPont,  Boomer, 
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Merry  and  others,  who  were  men  of  great  wealth,  and 
mterested  with  him  in  other  hotel  enteiprises,  and  that 
they  would  build  the  hotel,  taking  the  necessary  stock 
and  bonds  after  th^  had  sold  what  stock  they  could  in 
Albany  and  elsewhere.  An  agreement  in  writing  was 
made  December  8,  1911,  by  which  Eieman  sold  the 
property  to  Andrews  and  Boomer,  who  were  acting  in 
behalf  of  themselves  and  their  associates,  for  $500,000, 
of  which  $5,000  was  to  be  paid  in  cash,  $20,000  within 
fifteen  days  thereafter  and  $50,000  on  or  before  April 
15,  1912,  at  which  time  the  deed  was  to  be  given,  subject 
to  a  mortgage  of  $200,000,  the  purchasers  to  give  their 
note  for  the  balance,  $225,000,  secured  by  a  second 
mortgage  on  the  property.  The  contract  provided  that 
if  the  purchasers  fail  to  make  any  of  the  payments  the 
moneys  paid  should  belong  to  Eaeman  and  the  agreement 
shall  thereupon  ''cease  and  determine  without  any  fur- 
ther liability  whatsoever  on  the  part  of"  the  purchasers. 
This  agreement  was,  in  effect,  a  mere  option  to  purchase, 
the  promoters  paying  $25,000  for  the  option  to  April  1, 
1912,  which  payment  should  apply  upon  the  purchase 
price  if  the  option  was  exercised. 

Andrews,  with  the  assistance  of  Boomer  and  Merry, 
promptly  paid  the  $5,000  and  the  $20,000  within  the 
fifteen  days.  Eiernan,  as  an  inducement  to  the  agree- 
ment, agreed  that  he  would  give  the  promoters  his  assist- 
ance at  Albany  in  obtainiog  subscribers  for  stock,  and, 
as  an  independent  agreement,  was  to  take  $25,000  of  the 
stock,  and  perhaps  more. 

January  12,  1912,  Eieman,  Andrews,  Boomer,  Rhodes 
and  Ulman  caused  to  be  filed  a  certificate  of  incorporation 
of  the  Hudson  Hotel  Company,  executed  by  them,  and 
in  which  they  each  subscribed  for  two  shares  of  stock, 
and  they  and  Taft,  duPont,  Stoddard  and  Rhodes  were 
named  as  directors  for  the  first  year.  The  certificate 
provided  for  $1,250,000  of  preferred  stock  and  $1,750,000 
of  common  stock;  it  provided  also  that  $1,000  was  the 
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amount  of  capital  with  which  the  corporation  should 
begin  business.  It  also  had  a  provision  that  it  was  within 
the  contemplation  of  the  incorporators  that  the  directors 
will  have  occasion  to  take  action  with  respect  to  matters 
in  which  they  or  some  of  them  may  be  interested,  either 
individually  or  as  trustees  for  or  representatives  of  other 
persons,  and  continued:  ''In  the  absence  of  actual  fraud, 
no  contract  made  or  other  action  taken  by  the  concurrent 
votes  of  a  majority  of  the  entire  nmnber  of  directors 
shall  be  invalid  or  voidable  by  reason  of  the  fact  that 
some  or  all  of  the  directors  are  interested,  nor  shall  any 
director  be  incapacitated  from  voting  upon  any  such 
contract  or  with  respect  to  any  such  action  by  reason  of 
such  interest." 

At  a  so-called  meeting  of  the  incorporators  and  sub- 
scribers, February  29,  1915,  at  which  Andrews,  Boomer, 
Rhodes  and  Ulman  were  the  only  persons  present,  XJlman 
having  a  proxy  for  Kieman,  a  resolution  was  passed, 
Andrews  and  Boomer  not  voting,  that  in  the  opinion  of 
the  directors  the  rights  secured  by  Boomer  and  Andrews 
under  the  agreement  with  Kieman  were  worth  $1,750,000, 
and  that  it  was  for  the  interest  of  the  company  to  pm*- 
chase  such  rights  for  that  sum,  to  be  paid  by  the  issuing 
of  the  common  stock  of  the  company  to  them  and  that 
the  company  accept  the  assignment  and  issue  therefor 
$1,750,000  of  full-paid  common  stock  and  proceed  to 
carry  out  such  agreement.  It  is  clear  that  this  resolution 
was  a  mere  scheme  to  appropriate  the  common  stock  for 
the  benefit  of  the  promoters,  without  consideration.  They 
knew  the  agreement  with  Kieman,  and  that  $500,000 
was  a  large  price  to  be  paid  for  the  site.  All  were  acting 
in  bad  faith  for  their  own  interests  and  against  the  in- 
terests of  the  company.  Boomer  and  Andrews  did  not 
vote;  but  they  had  the  same  right  to  vote  that  any  of  the 
other  persons  present  had,  for  apparently  they  all  were 
interested  in  the  promotion  and  the  contract  with  Kier- 
nan. 
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The  clause  we  have  quoted  does  not  help  out  the  trans- 
action. It  relates  only  to  directors  and  to  actions  taken 
in  good  faith.  This  was  a  stockholders'  meeting,  al- 
though there  is  some  confusion  in  the  minutes.  If  it  was 
a  directors'  meeting  there  is  nothing  to  show  that  Taft, 
duPont  or  Stoddard  had  any  notice  of  it.  We  need  not 
discxiss  the  effect  of  this  clause  in  the  articles  of  incorpo- 
ration. It  can  have  no  such  force  as  is  claimed  for  it 
here,  and  if  it  could  affect  such  transactions  as  we  are 
discussing,  it  would  clearly  be  against  public  policy  and 
without  force. 

If  there  was  otherwise  any  doubt  as  to  what  those 
present  at  the  meeting  thought  the  site  was  worth,  or  as 
to  what  it  was  costing  the  hotel  company,  it  is  made 
clear  by  a  reference  to  the  prospectus  which  was  ex- 
hibited by  Rhodes  to  some  of  the  Albany  stockholders 
when  he  was  seeking  their  subscription.  It  gave  the 
investments  and  resources  of  the  company,  valuing  the 
land  at  $500,000.  No  person  had  any  idea  that  it  was 
of  greater  value  than  the  amount  unpaid  on  the  Keman 
contract  or  that  the  company  was  paying  more  ihaji  that 
sum  for  it. 

At  the  time  of  the  incorporation  of  the  company, 
Andrews  &  Co.  paid  $1,750,  the  expense  of  organization, 
and  chained  it  i^ainst  the  hotel  company  in  an  account 
embracing  various  other  items.  Andrews,  in  a  way, 
wants  to  be  imderstood  as  saying  that  this  was  a  i)ayment 
for  the  directors'  shares  and  that  thereby  the  hotel  com- 
pany became  possessed  of  the  $1,000  which  the  law  re- 
quired it  to  have  as  a  condition  of  entering  on  active 
business.  But  the  facts  are  against  that  claim.  None 
of  the  stockholders  requested  Andrews  or  his  company 
to  make  any  payment  for  them,  and  apparently  none  of 
them  knew  at  the  time,  or  had  any  mf ormation  that 
Andrews  &  Co.  were  paying  any  money  on  his  accoimt. 
The  articles  of  incorporation  vest^  the  voting  power 
and  the  control  of  the  company  solely  in  the  common 
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stock,  from  which  we  mfer  that  the  shares  subscribed  for 
by  the  organizers  were  the  common  stock.  The  fact  that 
the  company^  promptly  upon  its  organization,  voted  the 
entire  $1,750,000  of  common  stock  to  Boomer  and  An- 
drews in  lieu  of  that  amount  of  money,  as  it  is  allied, 
shows  clearly  that  the  organizers  or  directors  had  not 
paid  for  any  stock. 

Andrews  &  Co.  was  closely  associated  with  the  promo- 
tion. That  company  was  in  the  architectural  business, 
specializing  in  hotel  construction.  Andrews  was  its 
president  and  a  director  and  XJlman  a  director  and  coun- 
sel. Taft  was  also  a  director.  It  is  evident  that  Andrews 
&  Co.  advanced  the  organization  expenses  as  a  loan,  to 
be  repaid  by  the  hotel  company  from  the  proceeds  of 
stock  and  bonds  sold.  The  advance  only  resulted  in  an 
attempt  to  create  a  debt  against  the  hotel  company  for 
the  amoimt  advanced. .  It  is  a  pure  fiction  to  treat  it  as 
a  payment  for  the  directors'  shares,  as  that  was  not 
within  the  intent  of  the  parties. 

No  other  subscriptions  to  stock  were  made  except  by 
the  plaintififs,  the  Albany  subscribers,  and  none  of  them 
paid  anything  on  account  of  their  subscriptions  imtil 
January  4,  1913.  There  were,  therefore,  no  legal  sub- 
scriptions for  the  preferred  stock  until  that  date,  as  the 
payment  of  ten  per  cent  of  a  subscription  after  organiza- 
tion is  a  condition  precedent  to  its  validity.  Hapgooda 
V.  Loach,  No.  1,  123  App.  Div.  23;  107  Supp.  331;  Union 
Hotel  Co.  V.  Herseef  79  N.  Y.  454.  The  company,  there- 
fore, prior  to  January  1, 1913,  had  not  received  the  $1,000 
required  as  a  condition  of  its  creating  an  indebtedness. 
It,  therefore,  had  no  right  to  purchase  the  real  estate,  to 
employ  architects,  solicitors  for  stock  subscriptions,  or 
to  borrow  money  to  pay  upon  the  option. 

It  is  said  that  Blum  v.  Whitney,  185  N.  Y.  232,  and 
Old  Dominion  Copper  Co.  v.  Lewisohn,  210  U.  S.  206, 
prevent  an  inquiry  in  behalf  of  a  corporation  as  to  the 
consideration  for  .which  the  common  stock  was  voted 
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away.  Those  cases  hold  that  a  corporation  which  has 
agreed  to  give  common  stock  for  property  known  to  be 
worth  much  less  than  the  par  value  of  the  stock,  cannot 
recover  against  the  stockholders  for  the  amount  unpaid 
on  the  stock,  for  the  reason  that  the  i^reement  was  made 
by  all  the  parties  interested,  and  binding  upon  them. 
Tlie  doctrine  of  those  cases  does  not  interfere  with  the 
generally  recognized  right  of  creditors  to  inquire  into  the 
value  of  the  property  received  for  stock  and  to  recover 
from  a  stockholder  the  difference  between  the  value  of 
the  property  and  the  par  value  of  his  stock.  Here  the 
allied  creditors  are  the  promoters.  The  plaintiffs  have 
paid  ten  per  centum  upon  accoimt  of  their  subscription 
and  the  promoters  nothing  for  their  stock.  If  the  pro- 
moters had  valid  claims  against  the  company,  the  re- 
ceiver, as  a  matter  of  justice,  should  not  be  permitted  to 
recover  against  the  plaintiffs  for  the  benefit  of  such 
creditors  until  they  have  paid  the  same  percentage.  Jus- 
tice is  done  by  leaving  them  where  they  have  placed 
themselves. 

Prima  fade,  subscribers  to  the  stock  of  a  corporation 
are  not  liable  to  assessment,  and  the  company  cannot 
begin  business  imtil  the  total  capital  has  been  subscribed. 
Bray  v.  FarmU,  81  N.  Y.  600;  Myers  v.  Sturgis,  123 
App.  Div.  470,  472;  108  Supp.  528;  affd.,  197  N.  Y.  526. 

Section  3  of  the  Business  Cori)orations  Law  prohibits 
a  corporation  from  incurring  any  debt  untU  the  capital 
specified  in  its  certificate  of  incorporation  as  the  amount 
with  which  it  wiU  begin  business  ''shall  have  been  paid 
in  in  money  or  property."  It  results  from  this  provision 
that  if  the  money  or  property  specified  is  actually  paid 
in,  the  company  may  transact  business,  and  the  sub- 
scriptions may  be  binding  although  the  entire  stock  is 
not  subscribed.  It  is  evident  that  a  fictitious  subscription 
cannot  be  counted  as  completing  the  subscription  for  all 
the  stock;  neither  can  a  fictitious  payment  have  any 
effect  imder  this  statutory  provision.     The  rights  of 
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stockholders  to  question  the  company's  acts,  or  the  rights 
of  the  company  to  question  its  own  acts,  or  the  rights  of 
stockholders  between  themselves,  are  not  involved,  for 
until  the  $1,000  is  actually  paid  in,  in  money  or  property, 
the  company  is  a  mere  paper  corporation  without  the 
capacity  to  incur  any  debt. 

When  the  plaintiffs  were  asked  by  the  promoters  to 
subscribe  for  the  stock  of  the  company,  the  real  situation 
was  that  some  promoters  in  New  York,  with  the  expecta- 
tion of  realizing  large  profits,  were  promoting  this  hotel 
scheme  at  Albany,  and  had  caused  it  to  be  understood 
there  that  they  were  men  of  great  wealth,  were  to  build 
the  hotel,  but  desired  citizens  of  Albany  to  be  interested 
as  stockholders  to  give  a  local  color  and  aid  them  in  ob- 
taining the  subscriptions  and  contribute  to  the  success 
of  the  hotel  when  built,  and  that  the  promoters  would 
subscribe  and  pay  for  the  stock  and  bonds  not  otherwise 
taken.  The  plaintiffs  were  not  in  any  sense  the  promot- 
ers of  the  company,  but  as  a  matter  of  local  pride  and 
interest  they  wanted  to  see  a  new  hotel  at  Albany  and 
felt  that  the  investment  would  be  reasonably  safe.  Un- 
beknown to  them  the  promoters  so  far  as  they  were  able 
had  given  away  all  of  the  common  stock  of  the  company 
together  with  the  exclusive  control  and  management  of 
its  affairs  and  business  to  themselves;  the  company  had 
never  received  any  money  or  money's  worth  from  the 
stockholders  or  otherwise,  and  was  not  authorized  to 
incur  indebtedness;  the  allied  contract  for  the  site  was 
made  by  the  company  at  a  time  when  it  had  no  authority 
to  make  such  a  contract.  The  subscription  paper  pre- 
sented to  the  plaintiffs  recited  that  the  company  had 
acquired  the  site  and  proposed  to  build  a  twelve-story 
hotel  upon  it,  and  had  an  authorized  capital  of  $1,250,000 
of  preferred  stock  and  $1,750,000  of  common  stock,  ^'a 
part  or  all  of  which  is  to  be  disposed  of  for  the  purposes 
aforesaid."  So  far  as  the  paper  indicated  that  the  com- 
mon stock  was  to  be  used  in  completing  and  equipping 
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the  hotel,  it  was  false  upon  its  face,  and  the  statement 
\  that  it  had  acquired  the  site  was  not  consistent  with  the 
facts.  The  subscription  paper  was  drawn  by  one  of  the 
associate  promoters — ^their  counsel,  the  present  receiver— 
with  the  evident  purpose  of  keeping  from  the  proposed 
subscribers  the  real  facts  and  of  holding  out  to  them  con- 
ditions which  did  not  exist.  If  the  facts  as  they  actually 
existed  had  been  known,  it  is  improbable  that  the  plain- 
tiffs would  have  subscribed.  The  plaintiffs  signed  for 
stock  amounting  to  $207,000,  of  which  $79,500  was 
signed  after  the  dinner  at  the  Albany  Club,  April  twelfth, 
and  before  May  third,  and  $50,000  from  May  third  to 
June  twelfth.  But  upon  April  fifteenth  default  was  made 
in  the  Kieman  option,  and-  if  he  had  insisted  upon  it  the 
option  was  at  an  end.  Clearly  the  company  had  not 
acquired  a  site. 

Evidently  Eieman  became  impatient,  and  in  June, 
1912,  $12,250  was  paid  on  accoimt  of  the  option,  which 
probably  in  a  way  gave  it  life.  Again  he  received  about 
December  fifth,  $19,500,  which  probably  gave  it  addi- 
tional life.  No  other  payments  were  made  upon  tihe 
contract  and  he  formally  terminated  it  on  March  1,  1913. 
These  payments  were  financed  through  director  duPont, 
and  were  authorized  at  a  directors'  meeting  at  which  he 
was  present  and  voted.  They  were  not  made  in  the 
interest  of  the  company,  but  in  the  interest  of  himself 
and  his  associates  in  order  to  keep  the  scheme  alive.  Some 
cause  for  delay  had  arisen  and  for  some  reason  the  pro- 
moters were  not  then  prepared  to  definitely  enter  upon 
financing  the  scheme,  nor  were  they  willing  to  abandon 
it.  But  hope  was  not  abandoned  and  for  that  reason  in 
the  interest  of  the  promotion,  these  payments  were  made 
and  are  the  basis  of  the  claim  which  duPont  makes  here 
through  the  receiver.  As  between  duPont  and  the  plain- 
tiffs it  is  evident  that  justice  requires  that  the  loss  should 
remain  where  his  acts  have  put  it.  DuPont  and  the 
plaintiffs  are  the  only  ones  since  the  incorporation  who 
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have  paid  any  real  money  on  account  of  the  scheme, 
except  that  Andrews  &  Co.  advanced  certain  moneys  to 
Rhodes  who  had  been  employed  by  Andrews  and  Boomer 
in  the  interest  of  the  promoters  to  sell  the  stock  of  the 
company  under  an  agreement  made  before  the  incorpo- 
ration of  the  company  that  he  should  have  five  per  cent 
upon  the  sales  with  a  drawing  accoimt  upon  Andrews 
&  Co.  for  his  expenses,  which  were  to  be  taken  from  his 
commissions.  From  the  fact  that  Rhodes  was  giving 
common  stock,  the  property  of  the  promoters,  as  a  bonus 
to  induce  certain  subscriptions  when  necessary,  and 
from  the  time  and  nature  of  the  employment  and  all  of 
the  circmnstafices  it  is  evident  that  his  services  were 
being  performed  for  the  promoters  and  not  for  the  com- 
pany. It  is  a  strange  contention  that  the  plaintiffs  should 
be  compelled  to  pay  a  commission  to  Rhodes  for  obtain- 
ing their  subscriptions. 

The  directors  of  the  company,  December  31,  1912, 
first  requested  the  plaintiffs  to  pay  the  ten  per  cent  on 
their  subscription,  to  which  a  general  response  was  made. 
The  plaintiffs  had  done  everything  they  undertook  to  do, 
but  the  promoters  have  failed  in  putting  up  any  money 
and  in  carrying  out  the  understanding  upon  which  the 
plaintiffs'  subscriptions  were  obtained.  The  cause  of  the 
failure  is  quite  unimportant.  It  was  probably  apparent 
to  the  promoters  before  the  money  was  raised  through 
director  duPont,  with  which  to  make  the  payment  in 
June  to  Kiernan,  that  the  $500,000  would  not  be  sub- 
scribed in  Albany,  and  that  the  project  must,  with  a 
small  assistance  from  Albany,  be  financed  through  them. 
For  some  reason  there  was  delay.  Notwithstanding  all 
the  facts,  Andrews  &  Co.  proceeded  to  make  detailed 
plans  and  specifications  for  the  hotel  which  they  com- 
pleted in  September,  1912.  In  December  the  Thompson- 
Starrett  Company  put  in  a  bid  for  its  construction  at 
$1,970,000,  which  bid  was  produced  at  the  trial.  Andrews 
claims  that  separate  estimates  were  made  by  others 
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which  very  much  reduced  the  amount,  but  he  testifies 
that  from  September  until  March  he,  on  accoimt  of  sick- 
ness, had  no  practical  use  of  his  mind  and  evidently  he 
had  no  knowledge  of  those  matters  and  the  details  are 
not  before  us.  We  may,  therefore,  assume  that  the  hotel, 
the  cost  of  which  in  the  prospectus  was  estimated  at 
SI,  100,000,  could  not  be  built  for  less  than  $1,970,000. 
Perhaps  that  fact,  or  the  sickness  of  Andrews,  or  the 
receivership  over  Andrews  &  Co.  (the  time  of  which  does 
not  appear)  may  have  prevented  the  promoters  from 
carrying  out  the  scheme.  It  is  not  probable  that  the 
promoters  expected  that  the  entire  common  stock  was 
to  be  a  clear  profit  to  them.  They  gave  away  some  of  it 
as  a  bonus  to  subscribers  to  the  preferred  stock.  The 
$25,000  paid  Kieman  would  naturally  be  met  from  this 
source,  and  the  commissions  of  Rhodes  and  other  items 
too  numerous  to  mention. 

It  is  difficult  to  understand  why  the  company  wanted 
detailed  plans  and  specifications  of  the  building  made  at 
an  expense  of  many  thousands  of  dollars,  without  know- 
ing whether  the  project  was  to  go  on.  The  stock  was 
being  sold  upon  a  sketch  and  on  a  general  description, 
and  plans  would  be  necessary,  so  far  as  the  company  was 
concerned,  only  when  the  co^ruction  of  the  hotcd  was 
to  be  entered  upon.  We  have  seen  that  the  Edeman 
option  was  in  default  and  that  the  subscriptions  were 
coming  in  slowly.  There  can  be  but  one  good  reason  why 
detailed  plans  and  specifications  were  necessary  at  the 
time  they  were  prepared.  Before  putting  up  their  own 
money  the  promoters  wanted  to  know  just  what  the  hotel 
would  cost,  and  that  could  not  be  ascertained  without  the 
detailed  plans  and  specifications,  and  the  ascertained 
cost  was  clearly  beyond  their  expectations.  Undoubtedly 
if  the  hotel  was  to  be  built  they  expected  that  the  plans 
would  be  used  by  the  company  and  they  would  be  reim- 
bursed for  them,  but  the  making  of  the  plans  at  the  time 
and  in  the  manner  shown  was  clearly  in  the  interest  of 
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the  promoters  and  not  for  any  possible  use  of  the  com- 
pany. 

The. time  did  not  arrive  when  the  company  was  author- 
ized to  contract  any  indebtedness  until  after  January  4, 
1913,  and  we  find  no  action  of  the  directors  thereafter 
untiljune  4,  1913.  At  that  meeting  Andrews,  Ulman, 
duPont,  Boomer,  Rhodes,  Dunham  and  Streitwolf  were 
present.  They  elected  Strietwolf  as  a  director.  He  was 
not  a  stockholder,  but  was  a  director  in  Andrews  &  Co. 
Dunham's  status  does  not  appear.  Eieman,  realizing 
the  circumstances  imder  which  the  Albany  subscriptions 
had  been  obtained,  and  that  he  was  a  party  to  obtaining 
them  (he  and  Cogswell,  an  Albany  banker,  had  been 
instrumental  in  obtaining  ninety  per  cent  of  them),  at 
some  time  returned  to  them  the  amount  they  had  paid 
to  the  company.  This  was  not  a  payment  by  the  com- 
pany, but  his  voluntary  act  intended  as  an  act  of  justice 
to  his  neighbors.  But  at  this  meeting  the  promoters 
took  active  steps  to  try  and  saddle  the  allied  value  of 
their  services  and  the  moneys  they  had  paid  upon  the 
plaintiffs.  Every  person  at  the  meeting,  aside  from 
Dunham,  was  interested  in  transferring  the  losses  from 
themselves  to  the  company  (which  they  knew  had  no 
resources)  with  the  view  of  collecting  them  from  the 
plaintiffs.  They  were  not  acting  for  the  company  but 
against  it. 

It  is  probable  that  the  vote  of  the  stock  to  Andrews 
and  Boomer  was  intended  for  the  benefit  of  all  of  the 
promoters,  but  if  not  the  situation  is  not  improved  for 
the  defendants.  If  Andrews  and  Boomer  had  all  the 
common  stock,  the  other  directors  had  parted  with  their 
interest  in^sthe  company  and  thereby  disqualified  them- 
selves to  act  as  directors.  From  the  statements  of  An- 
drews to  Kieman,  from  the  fact  that  Andrews,  Ulman, 
Boomer,  duPont  and  Rhodes  held  a  so-called  directors' 
meeting  December  18,  1911,  before  the  company  was 
organized,  and  from  all  the  facts  in  the  case  we  are  reason- 
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ably  safe  in  concluding  that  those  gentlemen  were  asso- 
ciates in  the  promotion  and  in  the  general  scheme,  and 
that  Andrews  represented  them. 

We  may  quote  with  profit  from  McDawaU  v.  Sheehan, 
129  N.  Y.  200,  207  (where  directors  were  trying  to  en- 
force the  statutory  liability  against  stockholders):  ''The 
statute  should  not  be  so  construed  that  the  directors  of 
a  moribund  corporation  could  constitute  themselves 
creditors  for  salaries  or  wages,  and  thus  impose  liabilities 
upon  confiding  and  innocent  stockholders."  It  is  not 
probable  that  in  that  case  the  result  would  have  been 
changed  if  a  receiver  of  the  corporation  had  sought  to 
collect  the  plaintiff's  alleged  debts  from  the  stockholders. 

In  considering  the  rights  and  equities  existing  between 
the  plaintiffs  and  the  promoters,  whose  claim  the  receiver 
is  trying  to  enforce  against  the  plaintiffs,  we  conclude 
that  the  subscriptions  of  the  plaintiffs  were  obtained  by 
false  and  fraudulent  representations;  that  the  $1,000 
required  to  be  paid  by  the  company  as  a  condition  for 
incurring  an  indebtedness  was  not  paid  until  January 
4,  1913;  that  the  alleged  claims  of  Andrews  &  Co.,  of 
Merry  (who  was  seeking  to  recover  the  $25,000  paid  for 
the  option),  of  Rhodes  and  of  duPont  were  claims  against 
the  promoters  only,  and  that  at  the  time  the  moneys 
were  advanced,  or  the  services  rendered,  the  company 
had  no  right  to  inciu:  any  liability  therefor,  and  the  vari- 
ous acts  of  the  directors  relied  upon  were  made  in  bad 
faith  and  against  the  interests  of  the  company  and  are 
not  binding  upon  it  and  that  the  allied  counterclaim  is 
without  force  and  should  be  dismissed. 

The  judgment  should,  therefore,  be  aflSrmed,  with 
costs. 

WooDWAKD,  J.  (concurring) : 

The  careful  analysis  of  the  evidence  by  the  learned 
presiding  justice  makes  any  extended  discussion  of  this 
case  imnecessary;  but  it  occm^  to  me  that  it  may  be 
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proper  to  consider  the  12th  paragraph  of  the  certificate 
of  incorporation  made  on  the  12th  day  of  January^  1912, 
and  which  counsel  for  the  appellants  suggests  is  ''not  to 
be  so  lightly,  so  easily  eliminated  from  this  case/'  re- 
ferring to  the  comment  of  the  trial  court  that  it  is  of  no 
avail.  To  my  mind  this  12th  pan^;raph  is  of  vital  im- 
portance, not  for  the  purpose  of  reversing,  but  for  the 
purpose  of  sustaining  the  judgment  in  this  case.  It  sets 
the  seal  of  fraud  upon  the  transaction  from  this  date  at 
least.    This  paragraph  reads  as  follows: 

^^  Twelfth.  It  is  within  the  contemplation  of  the  in- 
corporators that  the  directors  will  have  occasion  to  take 
action  with  respect  to  matters  in  which  they,  or  some  of 
them,  may  be  interested,  either  individually  or  as  trustee 
for  or  representative  of  other  persons.  In  the  absence 
of  actual  fraud,  no  contract  made  or  other  action  taken 
by  the  concurrent  votes  of  a  majority  of  the  entire 
number  of  directors  shall  be  invalid  or  voidable  by  reason 
of  the  fact  that  some  or  all  of  the  directors  are  interested, 
nor  shall  any  director  be  incapacitated  from  voting  upon 
€my  such  contract  or  with  respect  to  any  such  action  by 
reason  of  such  interest." 

Can  there  be  anything  clearer  than  that  these  incorpo- 
rators, the  promoters  of  the  Hudson  Hotel  Company, 
were  here  laying  the  foundations  for  the  fraudulent 
transactions  which  might  be  deemed  necessary  in  the 
course  of  the  enterprise?  No  specific  acts  are  suggested; 
simply  broad  generalities  intended  to  relieve  the  directors 
named  for  the  first  year  in  the  certificate  of  the  ordinary 
duties,  obligations  and  responsibihties  of  the  office.  It 
is  a  maxim  of  the  law  that  ''a  person  intending  to  deceive 
deals  in  general  terms"  (Broom  Leg.  Max.  [8th  Am.  ed.] 
289),  and  the  same  thought  is  expressed  in  that  other 
maxim,  dohis  laiet  in  generaMbus.  (14  Cyc.  828;  Trayner  * 
Leg.  Max.)  In  the  paragraph  here  imder  consideration 
these  promoters  have  sought  to  provide  that  in  the 
'' absence  of  actual  fraud,"  as  distinguished  from  con- 
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structive  or  implied  frauds  they  shall  not  be  governed 
by  the  ordinary  rules  of  law,  and  then*  transactions  shall 
be  validy  notwithstanding  any  contrary  rules  of  law. 
And  this  agreement  it  is  remembered  was  made  at  a 
time  when  it  was  proposed  to  name  the  particular  di* 
rectors  for  one  year  and  to  go  out  into  the  city  of  Albany 
and  elsewhere  and  to  sell  tiie  stock  necessary  to  finance 
this  hotel  scheme.  None  of  the  prospective  stockholders 
had  any  voice  in  this  charter  making;  the  promoters 
were  agreeing  among  themselves  that  the  affairs  of  this 
particular  corporation  in  the  absence  of  actual  or  l^al 
fraud  should  be  above  the  ordinary  rules  of  law. 

This  view  is  not  without '' reason,  aigument  or  author- 
ity/' as  suggested  by  coimsel;  it  has  been  recognized  from 
the  time  ''when  the  memory  of  man  runneth  not  to  the 
contrary"  that  ''unusual  clauses  always  excite  suspicion." 
(Broom  L%.  Max.  [8th  Am.  ed.]  289;  Whart.  L.  Lex. 
[12th  ed.]  178;  11  C.  J.  831;  StcUe  v.  O'NeU,  151  Mo.  67; 
Baldwin  v.  WhUcomby  71  id.  651,  659;  Girard  v.  St.  Louis 
Car-Wheel  Company,  46  Mo.  App.  79,  97.)  In  the  latter 
case,  cited  in  Baldwin  v.  Whitcomb  (supra),  the  court  say: 
"Whenever  fraud  is  the  matter  in  issue,  any  unusual 
clause  in  an  instrument,  any  unusual  method  of  trans- 
acting the  business,  apparently  done  with  the  view  for 
effect,  and  to  give  the  transaction  an  air  of  honesty,  is  of 
itself  a  badge  of  fraud.  For  'when  the  part  is  overacted 
the  delusion  is  broken,  and  the  fiction  appears. '  .  .  .  This 
has  been  the  rule  ever  since  Twyne^s  Case,  3  Coke,  80»b." 
Not  only  did  these  promoters  make  use  of  the  most 
general  language,  but  while  apparently  frankly  proclaim- 
ii^  an  intention  to  do  things  not  ordinarily  done  they 
seek  by  this  most  unusual  provision  to  give  effect  which 
the  law  would  deny  to  their  acts,  and  they  carefully  con- 
ceal this  declaration  in  the  12th  paragraph  of  a  certificate 
of  incorporation,  which  rarely  comes  to  view  except  in 
the  event  of  litigation.  Fortified  with  this,  they  go  out 
into  the  business  community  and  solicit  subscriptions 
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to  a  fund  to  build  a  hotel  well  knowing  that  they  have 
aheady  appropriated  to  themselves  through  manipulation 
of  the  property  selected  as  a  site  a  large  part  of  the  pos- 
dble  profits  of  the  enterprise. 

It  is  true  of  course  that  no  covenant  of  immunity  can 
be  drawn  that  will  protect  a  person  who  acts  in  bad  f  aith, 
because  such  a  stipulation  is  against  public  policy,  and 
the  courts  will  not  enforce  it  (Industridl  &  General  Trusty 
Ltd.,  V.  Tod,  180  N.  Y.  216,  226),  but  this  only  serves  to 
emphasize  the  rule  and  to  give  construction  to  the  acts 
of  the  promoters  of  this  hotel  scheme.  It  is  not  what  the 
law  will  prevent  their  doing,  but  what  they  have  attempted 
to  do,  which  characterizes  their  acts  and  determines  the 
status  of  the  parties  in  an  action  of  this  character.  An- 
drews, XTlman  and  Rhodes,  among  the  defendants  now 
claiming  compensation  from  the  cash  subscribers,  were 
among  the  incorporators  of  this  company  and  participated 
in  the  laying  of  this  foundation  of  fraud,  while  the  other 
claimants  are  so  intimately  associated  that  it  is  difficult 
to  believe  that  they  were  not  fully  aware  of  the  fact 
that  they  were  investing  their  time  and  money,  not  in 
the  interests  of  the  corporation,  but  in  the  promotion 
of  their  own  individual  ends.  ''The  law  requires  the 
exercise  of  good  faith,  and  no  matter  how  strong  the  pro- 
vision to  shield  from  liability  may  be,  there  is  no  protec- 
tion unless  good  faith  is  observed."  {Induatnal  &  Oeneral 
Trust,  Ltd.,  V.  Tod,  jsupra.) 

We  find,  therefore,  not  only  that  the  12th  paragraph  is 
not  in  the  way  of  our  sustaining  this  judgment,  but  that 
it  makes  for  the  conclusion  reached  by  the  learned  pre- 
siding justice  that  the  transaction  is  so  honeycombed  with 
fraud  that  it  would  be  inequitable  to  permit  of  any 
recovery  against  the  plaintiffs  in  this  action  on  accoimt  of 
allied  expenditures  of  time  or  money  in  behalf  of  the 
corporation.  Such  expenditures  were  clearly  made  in 
the  effort  to  promote  the  fraud,  not  in  the  interests  of 
the  corporation  which  was  used  merely  as  a  convenient 
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cover  for  the  fraud  and  which  appears  never  to  have  had 
a  legal  existence  entitling  it  to  incur  indebtedness. 

For  these  reasons  in  connection  with  those  stated  by 
the  presiding  justice,  I  concur  in  the  affirmance  of  the 
judgment. 

Judgment  unanimously  affirmed,  with  costs. 

The  court  makes  additional  findings  of  fact  as  follows: 

(A)  The  $1,000  required  by  the  certificate  of  incor- 
poration of  the  hotel  company  was  never  paid  in  in  money 
or  in  property  until  January,  1913. 

(B)  The  property  covered  by  the  Kieman  contract 
was  not  worth  more  than  the  amount  unpaid  thereon  at 
the  time  that  the  directors  of  the  company  voted  to  take 
over  the  contract  to  the  knowledge  of  all  the  directors 
present,  and  their  act  in  voting  away  the  common  stock 
was  without  consideration,  was  in  bad  faith,  not  for  the 
interests  of  the  company,  but  was  solely  in  their  own 
interest. 

(C)  The  allied  indebtednesses  referred  to  in  the 
counterclaim  never  were  just  debts  against  the  company, 
but  were  for  services  and  payments  made  solely  in  the 
interest  of  the  promoters  at  a  time  when  the  company 
could  not  engage  in  business  or  have  any  benefit  therefrom. 

(D)  The  statements  in  the  subscription  paper  signed 
by  the  plaintiffs  that  the  company  had  acquired  the 
Globe  Hotel  site  and  that  it  was  to  expend  any  part  of 
the  common  stock  for  the  purposes  mentioned  in  said  sub- 
scription paper,  were  untrue  and  were  known  to  be  so 
by  the  directors  who  prepared  said  paper  and  caused  it 
to  be  prepared  and  submitted  to  the  plaintiffs  and  the 
plaintiffs  relied  on  said  statements  in  making  their  sub- 
scriptions. 

(E)  The  various  actions  taken  by  the  board  of  directors 
were  voted  by  directors  who  as  promoters  were  interested 
in  the  action  taken,  and  the  alleged  corporate  acts  were 
intended  by  them  to  benefit  themselves  and  the  promoters 
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rather  than  the  company  and  are  not  valid  acts  of  the 
company.    (See  Special  Term  findings  at  p.  426). 

OPINION  AT  SPECIAL  TERM 

(See  Decisions  and  Findings  at  p.  426) 

VanKikk,  J.: 

In  the  sunmier  of  1911,  Peter  D.  Eiernan  of  Albany 
became  the  sole  owner  of  the  Globe  Hotel  property  in 
that  city.  Through  Mr.  Garfield  and  Mr.  Rhodes,  he 
met  Mr.  Andrews  of  Andrews  &  Co.,  and  after  some 
negotiations  gave  to  Andrews  and  Boomer  a  contract  for 
the  pm'chase  of  the  Globe  Hotel  property  for  the  smn  of 
$500,000.  Mr.  Andrews  says  he  thought  this  a  large 
price.  By  the  contract  $25,000  was  to  be  paid  down. 
This  was  paid  by  Andrews,  Merry  and  Boomer.  Andrews 
&  Co.  was  a  corporation,  which  had  constructed  a  niunber 
of  hotels,  in  which  corporation  were  Mr.  Charles  P. 
Taft,  Mr.  T.  Coleman  duPont,  Mr.  Ulman  and  others. 
It  was  determined  by  Mr.  Andrews  and  his  associates 
that  a  hotel  should  be  constructed  upon  the  Globe  Hotel 
property,  and  that  a  corporation  should  be  organized  to 
carry  out  the  enterprise.  The  certificate  of  incorporation 
is  dated  January  5th,  1912,  and  it  was  filed  January  12th, 
1912.  The  directors  for  the  first  year  were  Peter  D. 
Kieman,  Charles  P.  Taft,  Prank  M.  Andrews,  L.  M. 
Boomer,  William  A.  Ulman,  T.  Coleman  duPont  and 
WiUiam  E.  Rhodes.  The  subscribers  for  stock  in  the 
certificate  and  the  amounts  taken  were  as  follows:  Peter 
D.  Kieman,  two  shares;  Frank  M.  Andrews,  two  shares; 
L.  M.  Boomer,  two  shares;  William  E.  Rhodes,  two 
shares;  William  A.  Ulman,  two  shares.  The  certificate 
provides  that  the  share  stock  should  consist  of  $3,000,000, 
$1,250,000  par  value  of  preferred  stock,  and  $1,750,000 
par  value  of  common  stock;  that  ^'the  amoimt  of  capital 
stock  with  which  said  corporation  shaU  begin  business  is 
$1,000";  in  the  twelfth  paragraph,  "In  the  absence  of 
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actual  fraud;  no  contract  made  or  other  action  taken  by 
the  concurrent  votes  of  a  niajority  of  the  entire  board  of 
directors  shall  be  invalid  or  voidable  by  reason  of  the  fact 
that  some  or  all  of  the  directors  are  interested,  nor  shall 
any  director  be  incapacitated  from  voting  upon  any  such 
stock." 

The  first  meeting  of  the  incorporators  and  subscribers 
for  stock  was  held  February  29th|  1912.  The  minutes 
recite  that  there  were  personally  present  the  following 
subscribers:  Peter  D.  Kieman,  Frank  M.  Andrews,  L.  M. 
Boomer,  W.  E.  Rhodes,  William  A.  Ulman.  It  then 
recites  there  were  present  by  proxy,  F.  M.  Andrews  and 
Peter  D.  Kieman,  but  the  proxy  presented  was  signed 
by  Peter  D.  Edeman  only.  There  is  nothing  further  in 
the  minutes  of  this  meeting  to  indicate  that  Mr.  Andrews 
was  present,  and  the  waiver  of  notice  of  the  meeting  on 
page  5  is  signed  by  Boomer,  Rhodes,  Ulman  and  Kieman, 
not  by  Andrews.  There  were  present  at  the  first  stock- 
holders' meeting  but  foiu*  incorporators,  subscribers  for 
but  eight  shares  of  the  stock.  It  was  reported  that  the 
organization  tax  of  $1,500  had  been  paid  and  the  certifi- 
cate filed.  This  $1,500  was  paid  by  Andrews  &  Co. 
Mr.  Rhodes  reported  that  ten  per  cent  had  been  paid  as 
required  by  law  upon  each  share  subscribed  for  which 
was  payable  in  money,  and  that  the  same  had  been  de- 
posited for  the  company  with  the  directors.  Mr.  Ulman 
reported  that  the  sum  of  $1,000,  named  in  the  certificate 
of  incorporation  as  the  amount  with  which  the  corporation 
is  authorized  to  b^in  business,  had  been  paid  into  his 
hands,  and  that  he  held  the  said  sum  on  behalf  of  the  said 
company  and  was  ready  to  pay  the  same  to  the  treasurer 
as  soon  as  he  should  be  selected.  Neither  the  ten  per  cent 
reported  by  Mr.  Rhodes  as  paid,  or  the  $1,000  reported 
by  Mr.  Ulman  as  paid,  appears  in  the  treasurer's  account, 
and  the  evidence  shows  that  no  subscriber  paid  any  part 
of  his  subscription.  Up  to  this  time  no  money  had  been 
paid  into  the  company,  or  on  behalf  of  the  company. 
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except  the  said  $1,500.  Unless  this  $1,500  be  treated 
as  a  payment  by  the  subscribers,  the  necessary  $1,000 
with  which  to  b^gin  business,  was  never  paid  in.  Within 
the  intent  and  meaning  of  the  statute,  it  is  doubtful  if 
this  company  was  ever  authorized  to  do  business.  The 
said  agreement  to  purchase  the  hotel  site  was  presented 
at  this  meeting,  and  the  following  resolution  was  adopted, 
Mr.  Boomer  not  voting:  '^Resolved,  that,  in  the  opinion 
of  the  directors,  the  property  and  rights  secured  to  Messrs 
Andrews  and  Boomer  under  said  written  agreement  with 
the  said  Peter  D.  Kieman,  ...  are  fully  worth  and  are 
of  the  value  of  one  nxiUion,  seven  hundred  and  fifty  thou- 
sand ($1,750,000),  dollars,  and  that  it  is  fair,  advantageous 
and  for  the  best  interests  of  this  company  to  secure  said 
property  and  rights  for  the  sum  of  $1,750,000,  to  be  paid 
for  in  the  common  stock  of  this  company  at  par,  namely: 
17,500  shares  of  the  par  value  of  one  hundred  ($100) 
dollars  each;  and  further  resolve  that  this  company 
accepts  an  assignment  in  writing  in  due  form  from  said 
Andrews  and  Boomer  of  their  said  contract  with  the  said 
Peter  D.  Ejeman  and  all  their  rights  thereunder;  that  this 
company  shall  undertake  and  agrees  to  perform  all  the 
duties  and  obligations  under  said  contract  on  the  part  of 
Messrs.  Andrews  and  Boomer  to  be  performed,  •  .  .  and 
that,  in  consideration  for  such  assignment,  this  company 
issue  in  payment  thereof  to  said  Andrews  and  Boomer 
$1,750,000,  of  the  fully  paid  common  stock  of  this  company 
at  par."  It  was  then  resolved  to  open  books  of  subscrip- 
tion to  fill  up  the  capital  stock  until  the  whole  capital 
stock  is  subscribed  and  to  accept  and  receive  pajrments 
for  same,  ten  per  cent  to  be  paid  in  cash  at  the  time  of 
every  subscription  by  every  subscriber  whose  subscrip- 
tion is  payable  in  mon^. 

No  other  stockholders'  meeting  of  the  company  was 
ever  held.  No  president  of  the  company  was  ever  elected. 
Ledyard  Cogswell,  Jr.,  was  elected  treasurer  and  li\^lliam 
A.  Ulman  was  elected  assistant  treasurer  and  secretary 
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and  general  counsel,  at  a  directors'  meeting  held  March 
16th,  1912. 

While  it  was  reported  that  the  incorporators  above 
mentioned  and  the  directors  of  the  Hudson  Hotel  Com- 
pany were  interested  in  and  would  support  the  enterprise, 
it  was  also  stated  that  it  was  necessary  to  get  subscrip- 
tions for  the  capital,  stock  in  Albany,  in  a  sum  of  at  least 
$500,000,  and  Mr.  Rhodes  went  to  Albany,  where  he 
procured  subscriptions  in  a  large  amount.  No  one  of  the 
subscribers,  however,  at  the  time  of  subscribing  paid  ten 
per  cent  or  any  part  of  his  subscription. 

The  contract  for  the  purchase  of  the  real  estate  was 
terminated  by  Mr.  Eiernan,  because  of  defaults  in  the 
payments,  on  March  1st,  1913.  The  Hudson  Hotel 
Company  is  not  doing  business  and  never  did  any  busi- 
ness, except  to  take  over  the  contract  for  the  purchase 
of  the  site,  hold  some  directors'  meetings,  and  make 
pajnnents  on  the  contract. 

On  September  11th,  1914,  Henry  L.  Merry,  of  Merry 
&  Boomer,  who  are  the  managers  of  the  McAlpin  Hotel 
in  New  York,  constructed  by  Andrews  &  Co.,  brought 
an  action  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  against  the  Hudson 
Hotel  Company,  Frank  M.  Andrews  &  Co.,  William 
Rhodes  and  T.  Coleman  duFont,  asking  for  the  appoint- 
ment of  a  receiver  of  said  company,  and  William  A. 
XJlman  was  appointed  receiver.  In  the  complaint  there 
is  set  forth  a  claim  of  F.  M.  Andrews  &  Co.,  for  $40,000, 
for  architectural  services;  a  claim  by  William  E.  Rhodes 
for  $21,500  for  commissions  on  the  sales  of  stock;  a  claim 
of  T.  Coleman  duPont  for  $12,500,  the  amount  he  was 
required  to  pay  upon  a  note  of  the  company  indorsed 
by  him,  and  a  claim  of  Mr.  Merry  for  $28,000,  and  ac- 
crued interest  upon  a  note  of  the  corporation  past  due; 
and  alleges  that  to  these  claims  the  company  has  no 
defense.  It  further  alleges  that  the  company  has  no 
assets  except  subscriptions  to  the  capital  stock.     The 
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defendant  company  answered,  admitting  all  the  allega- 
tions contained  in  the  complaint  and  consenting  to  the 
entry  of  a  decree  according  to  the  prayer  of  the  biU,  the 
answer  being  verified  by  August  C.  Streitwolf,  director 
of  Andrews  &  Co.,  who  had  been  elected  secretary  and 
assistant  treasurer  of  the  Hudson  Hotel  Company  at  the 
last  meeting  of  directors  June  14th,  1913.  At  the  time 
this  action  was  begun  the  company  had  no  assets,  except 
the  subscriptions  for  stock,  and  the  only  claims  existing 
against  the  company  were  the  claims  set  forth.  After 
the  receiver  in  said  action  was  appomted,  no  further 
proceedings  were  ever  had. 

The  action  at  bar  was  brought  by  persons  in  Albany, 
who  had  subscribed  for  stock  of  the  Hudson  Hotel  Com- 
pany and  paid  the  ten  per  cent,  to  set  aside  their  sub- 
scriptions, to  enjoin  the  receiver  from  asserting  the 
validity  of  the  said  subscriptions,  to  have  it  adjudged 
that  the  claims  of  Andrews  &  Co.,  Merry,  duPont  and 
Rhodes  are  fraudulent  and  void  as  against  the  plaintiffs 
on  the  ground  that  the  creditors  had  knowledge  of  the 
insolvency  of  the  company  when  their  claims  were  con- 
tracted, and  because  they  were  made  by  the  defendants 
with  themselves  as  officers  and  directors  of  the  company. 
The  receiver  has  answered,  and  in  a  counterclaim  seeks 
to  recover  from  the  subscribers  for  stock  in  an  amount 
sufficient  to  satisfy  the  claims  against  the  Hudson  Hotel 
Company. 

The  plaintiffs  may  succeed  in  this  action,  if  the 
said  claims  are  invalid  against  the  company  for  any 
reason. 

The  claim  of  Mr.  Merry  has  for  its  basis  the  $25,000, 
paid  by  Andrews,  Merry  and  Boomer  to  Peter  D.  Kieman 
before  the  corporation,  the  Hudson  Hotel  Company,  was 
organized.  Andrews  and  Boomer  assigned  the  claim  to 
him.  This  claim  is  not  and  never  was  a  valid  claim 
against  said  company.  Under  the  headii^,  ''Minutes 
of  the  Board  of  Directors  of  the  Hudson  Hotel  Company," 
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December  18th,  1911,  it  is  set  forth  that  Mr.  Andrews 
reported  that  $26,000  had  been  loaned  the  Hotel  Com- 
pany by  himself  and  Meny  &  Boomer,  and  that  the 
$25,000  had  been  paid  by  the  company  to  Peter  D.  Eier- 
nan  in  conformity  with  the  terms  of  the  contract.  This 
report  was  accepted.  This  was  the  month  before  the 
company  was  organized.  Under  date  of  June  15th,  1912, 
Mr.  Andrews  reported  that  the  $25,000  loaned  the  Hud- 
son Hotel  Company  by  himself  and  Merry  &  Boomer 
had  matured  and  arrangements  had  been  made  to  refund 
the  loan;  that  Merry  &  Boomer  had  negotiated  a  loan 
of  $20,000,  depositing  collateral  security  therefor,  the 
note  to  bear  the  indorsement  of  T.  Coleman  duPont, 
and  $26,000  of  the  subscriptions  of  the  stock  of  the  Hud- 
son Hotel  Company  assigned  to  duPont  as  collateral 
security;  the  $5,000  to  be  carried  temporarily  by  Meny 
&  Boomer.  The  next  mention  of  this  claim  is  in  the 
minutes  of  the  last  meeting  of  the  directors,  June  4th, 
1913.  At  this  meeting  Mr.  Ulman  stated  that  the  princi- 
pal business  before  the  meeting  was  the  consideration  of 
the  company's  obligations;  that  there  was  due  Messrs. 
Boomer  and  Merry  approximately  $30,000;  Mr.  Boomer 
stated  that,  inasmuch  as  assignments  of  the  stock  sub- 
scriptions had  been  given  the  Mutual  Bank  for  secimty, 
he  thought  General  duPont,  Mr.  Meny  and  himself 
should  have  assignments  of  subscriptions.  Defendants' 
Exhibit  No.  19  is  in  the  form  of  a  note,  dated  May  29thy 
1913,  of  the  Hudson  Hotel  Company,  signed  F.  M.  An- 
drews, vice  president,  William  A.  Ulman,  assistant  treas- 
urer to  Merry  &  Boomer,  for  the  sum  of  $27,237.50. 
The  validity  of  this  claim  is  urged  on  testimony  in  the 
case  that  the  resolution  authorizing  the  issue  of  all  the 
common  stock  in  consideration  for  the  assignment  of  the 
real  estate  contract,  is  an  error;  that  in  fact  the  com- 
pany resolved  not  only  to  give  all  of  its  common  stock 
($1,750,000),  but  also  $25,000  in  cash  for  this  assignment. 
If  this  be  true,  then  this  company  not  only  appropriated 
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its  entire  common  stock,  considerably  more  than  half  of 
its  share  capital,  in  payment  for  the  assignment  of  the 
real  estate  contract,  on  which  only  125,000  had  been 
paid,  but  they  also  agreed  to  pay  the  $25,000.  I  am 
constrained  to  believe  that  the  resolution  in  the  minutes 
states  the  fact,  and  the  witnesses  are  in  error  in  their 
recollection.  This  claim  was  never  a  valid  claim  against 
the  company,  and  the  note,  which  purports  to  have  been 
issued  by  the  company,  was  without  consideration  and 
is  not  a  valid  obligation  of  the  company. 

The  clium  of  Mr.  Rhodes  is  for  five  per  cent  concus- 
sions upon  the  stock  he  sold.  He  presents  it  for  $10,295; 
there  were  valid  subscriptions  of  $154,000,  five  per  cent 
on  which  is  $7,700.  He  was  never  employed  by  the  com- 
pany, but  was  employed  by  the  promoters  of  the  enter- 
prise; his  claim  was  not  mentioned  before  the  Board  or 
Directors  when  the  other  claims  were  presented  on  Jime 
4th,  1913,  and  has  never  in  any  wise  been  recognized  by 
the  Board  of  Directors. 

The  claim  of  F.  M.  Andrews  &  Co.  is  for  services  as 
architects  in  preparing  the  plans  and  specifications  for 
the  building.  There  is  nothing  in  the  records  of  the 
board  of  directors,  or  in  the  incorporators'  meeting  indi- 
cating that  Andrews  &  Co.  were  ever  employed  by  the 
company  to  prepare  plans  and  specifications.  It  is 
claimed  in  the  evidence  that  the  arrangement  was  made 
by  Mr.  Andrews,  president  of  Andrews  &  Co.,  at  the 
first  meeting  of  the  incorporators.  At  this  meeting  Mr. 
Andrews  was  not  present.  The  only  recognition  by  the 
board  of  directors  of  this  claim  is  as  above  recited,  and 
further  that  on  June  4th,  1912,  a  resolution  was  passed 
that  a  note  be  executed  in  favor  of  F.  M.  Andrews  &  Co., 
for  the  amount  due.  Defendants'  Exhibit  No.  17  is  in  the 
form  of  a  note  executed  in  the  name  of  the  Hudson  Hotel 
Company,  F.  M.  Andrews,  vice  president,  William  A. 
Ulman,  assistant  treasurer,  to  F.  M.  Andrews  &  Co.,  for 
$30,000,  dated  May  29th,  1913,  six  days  prior  to  said 
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resolution.    This  note  was  given  without  consideration 
and  is  not  a  valid  note  of  the  corporation. 

At  the  time  the  above  three  obligations  are  said  to 
have  been  contracted,  there  were  no  valid  subscriptions 
for  stock,  no  subscriber  at  that  time  having  paid  his 
10%,  and  the  company  having  no  assets  whatever,  ex- 
cept the  assignment  of  the  real  estate  contract.  If  these 
claims  were  valid,  it  had  nothing  with  which  to  pay 
them.;  it  was  insolvent.  No  one  of  the  promoters  at  that 
time  had  given  any  evidence  of  an  intention  to  invest 
a  dollar  in  the  enterprise  and  there  was  at  that  time  no 
reason  for  believing  that  plans  and  specifications  would 
be  needed,  except  for  the  purpose  of  inducing  subscrip- 
tions. Each  of  said  claims  are  the  expenses  of  the  pro- 
moters of  the  enterprise  and  not  of  the  company.  While 
the  common  stock  by  the  resolution  referred  to  was  to 
go  to  Boomer  and  Andrews  as  fully  paid  stock,  in  con- 
sideration of  the  assignment  of  the  land  contract,  it  is 
a  fair  inference  that  this  common  stock  was  the  profit 
which  the  promoters  were  to  make  for  their  interest  in 
the  enterprise,  and  for  such  smaU  sums  and  for  such 
services  as  they  might  render  in  promoting  it.  I  conclude 
that  each  of  these  claims  was  at  the  time  intended  to  be, 
and  but  for  the  failure  of  the  enterprise  would  have  been, 
recognized  as  claims  to  a  share  in  the  common  stock, 
and  not  as  claims  against  the  company.  It  must  also 
be  remembered  that  each  one  of  the  acts  claimed  to  be 
corporate  acts  was  the  acts  of  thfe  promoters  of  the 
enterprise;  they  were  the  directors  and  officers  and  they 
are  the  claimants;  no  one  of  them  ever  paid  a  dollar  to 
the  company  and  never  paid  for  a  share  of  stock;  there 
never  was  a  stockholders'  meeting;  there  never  was  a 
bona  fide  stockholder;  there  never  was  a  share  of  stock 
issued;  there  never  was  an  election  of  directors;  the  di- 
rectors were  named  in  the  certificate  of  mcorporation. 
It  is  doubtful  if  the  company  was  ever  legally  permitted 
to  do  business,  or  if  any  director  or  oflScer  could  l^ally 
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act  for  it.  It  will  be  remembered  that  Mr.  Merry  is  the 
business  partner  of  Mr.  Boomer,  and  Merry  &  Boomer 
are  business  associates  with  Andrews,  duPont,  Rhodes 
and  Ulman  in  other  similar  enterprises.  Mr.  Merry  gets 
his  claim  by  assignment  from  Boomer  and  Andrews  and 
is  presimied  to  know  all  of  the  relations  of  the  parties 
and  their  transactions  in  this  enterprise.  It  must  there- 
fore be  remembered  that,  as  to  each  one  of  these  claims, 
it  is  presented  by  a  man  who  is  a  trustee,  or  an  intimate 
business  associate  of  a  trustee,  dealing  with  himself  to 
his  own  advantage.  The  corporation  is  not  possessed  of 
anythmg  by  reason  of  any  of  these  transactions,  which 
is  of  value  to  it,  or  which  can  be  returned  by  the  stock- 
holders, who  claim  the  contracts  are  void.  Under  these 
circumstances,  the  courts  will  not  assist  in  the  enforce- 
ment of  the  claims.  Pollitz  v.  Wabash  R.  R.  Co.,  207 
N.  Y.  113;  BiUings  v.  Shaw,  209  N.  Y.  265;  Welch  v. 
I.  &  T.  N.  Bank,  122  N.  Y.  177;  Munson  v.  Railroad  Co., 
103  N.  Y.  59.  The  twelfth  provision  in  the  certificate, 
permitting  directors  and  officers  to  deal  with  themselves 
is  of  no  avail. 

The  claun  of  Mr.  duPont  is  for  indorsements  of  two 
company  notes,  one  for  $12,500,  authorized  at  a  directors' 
meeting,  May  16th,  1912,  at  which  Andrews,  duPont, 
Boomer,  Rhodes  and  Ulman  were  the  directors  present. 
The  other  note  for  $20,000,  was  authorized  December 
3rd,  1912,  the  same  directors,  with  one  other,  Mr.  Mo- 
Alpin,  being  present.  Ordinarily  a  director,  who  gives 
his  credit  to  the  company,  will  be  protected;  but  the 
circumstances  of  this  case  seem  to  me  unusual.  Mr. 
duPont's  business  associates,  who  made  the  notes  in  the 
name  of  the  company,  knew  at  the  time  the  facts  herein- 
above recited,  and  that  the  company  had  no  means  of 
paying  the  notes  they  were  authorizing.  The  sums  of 
money  to  be  raised  on  the  notes  were  but  a  part  of  the 
amount  then  due  on  the  contract,  and  there  were  terms 
of  forfeiture  for  nonpayment  in  the  contract  as  follows: 
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"It  is  hereby  understood  and  agreed,  in  the  event  of  the 
failure  of  the  parties  of  the  second  part  of  their  assigns 
to  fully  complete  the  terms  hereof ,  that  any  sums  there- 
tofore paid  shall  belong  to  the  party  of  the  first  part,  and 
that  this  agreement  shall  thereupon  cease  and  determine 
without  any  further  liability  whatsoever  on  the  part  of 
the  parties  of  the  second  part/'  Mr.  duPont,  a  director 
present,  is  presumed  to  have  known  these  conditions. 
Under  all  these  circumstances,  these  two  transactions 
should  be  considered  as  infected  with  the  same  vice  that 
infects  the  other  three  claims* 

The  equities  do  not  at  all  urge  the  court  to  hold  the 
plaintiffs  on  their  subscriptions.    It  is  interesting  that, 
when  procuring  signatiu*es  to  the  contract  for  purchase 
of  stock,  the  resolution  at  the  first  meeting  that  10%  pay- 
ment be  required  was  disr^arded;  also  that,  at  the  meet- 
ing of  December  3rd,  1912,  a  demand  for  payment  of 
10%  upon  all  subscriptions  to  preferred  stock  was  au- 
thorized and  thereafter  the  first  payments  were  made  by 
persons  who  had  signed  for  about  $154,000  of  preferred 
stock;  also  that,  in  the  last  meeting  of  the  directors, 
June  4th,  1913,  it  was  stated  that  the  collection  of  unpaid 
subscriptions  was  discussed  and,  upon  the  advice  of  Mr. 
Bhodes,  who  had  personally  secured  nearly  all  the  sub- 
scriptions to  the  capital  stock,  it  was  decided  to  postpone 
action  in  that  respect,  and  it  was  stated  that  the  appoint- 
ment of  a  receiver  might  be  necessary.    The  claimants 
from  the  b^;inning  have  undertaken  no  voluntary  obli- 
gation, except  Mr.  duPont  as  above  stated.     On  the 
contrary  they  seem  to  be  protected  as  far  as  possible 
in  the  charter,  in  the  forfeiture  clause  in  the  contract, 
in  the  failure  to  make  any  subscriptions  for  stock  except 
the  contract  for  the  common  stock,  and  this  was  to  be 
considered  fully  paid  (see  Stock  Corporation  Law,  §§  56, 
59,  providing  liability  to  creditors  of  a  holder  of  stock 
not  fully  paid  in).    When  the  receiver  set  forth  in  his 
complaint  in  the  United  States  court  the  subscription 
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contracts  for  stock,  he  makes  no  mention  of  the  fact  that 
the  creditors  and  their  friends  were  by  contract,  fully 
paid  according  to  its  terms,  the  owners  of  the  $1,750,000 
common  stock  and  therefore  during  the  life  of  the  cor- 
poration in  position  to  demand  the  certificates  therefor. 
To  be  sure  this  in  the  resolution  was  called  fully  paid  stock, 
but  in  fact  (recalling  that  one  of  the  claims  now  is  for 
the  $25,000,  paid  on  said  contract)  nothing  was  paid 
therefor. 

Apparently  the  promoters  of  the  enterprise  intended 
to  carry  it  out,  if  they  could  raise  suflScient  money  by  sale 
of  stock  to  others  and  by  mortgages  on  the  property, 
but  not  otherwise.  Whatever  the  acts  and  purposes  of 
Mr.  Kieman  were,  they  are  not  to  be  attributed  to  these 
plaintiffs.  I  can  find  no  reason  whatever  in  law  or  equity 
why  these  plaintiffs  should  be  required  to  pay  the  claims 
presented  by  the  receiver.  If  any  other  view  could  be 
taken,  in  all  fairness  the  owners  of  the  entire  common 
stock  should  be  subject  to  the  same  liability  as  these 
plaintiffs. 

None  of  the  claims  s^ainst  the  corporation  being  vaUd, 
there  is  nothing  on  which  to  base  a  receivership. 

In  view  of  these  conclusions  it  is  not  necessary  to  deter- 
nune  the  other  questions  urged. 

The  counterclaim  is  dismissed  and  the  plaintiffs  are 
entitled  to  judgment. 
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Fonn  No.  %B 
Complaint;  Action  to  Cancel  Stock  Subscription  for  Fraud  > 

Supreme  Court,  Schenectady  County. 


Robert  E.  Whalen,  Danforth  E. 
Ainsworth,  H.  LeRoy  Austin, 
John  T.  D.  Blackburn,  Arthur 
P.  BanfiU,  Alfred  S.  BroUey, 
Daniel  C.  Bennett,  Eleanor  S. 
Bennett,  John  R.  Camell,  Jr., 
Perry  S.  Cobb  as  Executor  of 
the  Last  Will  and  Testament 
of  Smith  Cobb,  deceased, 
Parker  Coming,  Francis  F. 
Crannell,  Harold  W.  Cadby, 
Frank  P.  Dolan,  Joseph  I. 
Dowling,  Howard  N.  Fuller, 
William  Funk,  Peter  F. 
Gajoior,  Martin  H.  Glynn, 
Carl  0.  Hasselbarth,  Charles 
M.  Hyatt,  Benton  S.  Hoit, 
George  C.  Hisgen,  Peter  D. 
Kieman,  John  Kurtz,  Jr., 
Henry  H.  Kohn,  Gardner  C. 
Leonard,  Edgar  C.  Leonard, 
Grace  S.  Leonard,  J.  Harris 
Loucks,  J.  Townsend  Lansing, 
Walter  D.  Harden,  Edward 
N.  McKinney,  David  Muhl- 
f elder,  Samuel  L.  Munson,  Wil- 
liam McDonald,  Donald  Mc- 
Donald, William  E.  Milbank, 


^  From  Whalen  v.  Hudson  Hotel  Co.,  see  ante,  page  377. 
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William  L.  Oppenheim,  Ben- 
jamin F.  Oppenheim^  Aaron 
Pareira,  Anna  E.  Pierce,  Lilian 
Pierce,  Foster  Pruyn,  William 
C.  Rose,  William  P.  Rudd, 
John  A.  Stephens,  Henry  M. 
Sage,  Charles  B.  Staats,  Alva 
H.  Traver,  William  G.  Van 
Loon,  James  N.  Vander  Veer, 
William  L,  Visscher,  Edward 
W.  Visscher,  James  R.  Watt, 
George  A.  White,  George 
Wend,  Seth  Wheeler,  Freder- 
ick E.  Wadhams,  Louis  W. 
Bookheim,  Nathan  Hatch, 
Chauncey  G.  Hakes,  E,  W. 
Howell  Company,  David  M. 
Kinnear  and  Charles  G.  Ogden, 
as  Executors  of  the  Last  Will 
and  Testament  of  Peter  Kin- 
near,  deceased,  Gerrit  Y.  Lan- 
sing, George  Spalt,  Joseph  S. 
Martin,  Ledyard  Cogswell, 
Jr.,  James  F.  Tracey,  William 
G.  Rice,  Howard  Van  Rensse- 
laer, Frank  S.  Harris, 

Plaintiffs, 
against 

Hudson  Hotel  Company,  William 
A,  Ulman  as  Receiver  of  Hud- 
son Hotel  Company,  Henry 
L.  Merry,  Frank  M.  Andrews 
and  Company,  William  E. 
Rhodes  and  T.  Coleman  du- 
Pont, 

Defendants. 
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The  plaintiffs  above  named^  by  their  supplemental  ^ 
complaint  herein,  complaining  against  the  defendants 
above  named,  respectfully  show  to  this  court,  and  all^e 
upon  information  and  belief: 

I.  That  the  Hudson  Hotel  Company  was  at  all  the 
times  hereinafter  named  and  now  is  a  domestic  corpora- 
tion duly  organized  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York. 

II.  That  after  its  incorporation,  the  said  Hudson 
Hotel  Company  organized  and  elected  certain  officers 
who  with  the  directors  thereof,  undertook  the  manage- 
ment of  the  business  of  said  Hudson  Hotel  Company. 

III.  That  thereafter  said  Hudson  Hotel  Company 
caused  to  be  circulated  and  solicited  subscriptions  to  a 
certain  subscription  agreement  to  the  shares  of  the  cap- 
ital stock  of  said  Hudson  Hotel  Company,  and  amongst 
others  from  whom  subscriptions  were  solicited,  and  who 
signed  said  subscription  agreement  were  all  of  these  plain- 
tiffs excepting  as  hereinafter  stated. 

IV.  That  one  of  the  said  subscribers  was  Peter  Ein- 
near,  who  died  at  the  City  of  Albany,  N.  Y.,  leaving  a 
last  will  and  testament,  which  was  on  or  about  the  15th 
day  of  June,  1913,  proved  and  admitted  to  probate  by 
and  before  the  Surrogate  of  the  County  of  Albany,  and 
the  above-named  plaintiffs,  David  M.  Kinnear  and  Charles 


1  While  this  was  termed  a  supplemental  complaint  it  was  the  only 
complaint  in  the  case  and  combined  in  one  pleading  the  original  and 
supplemental  or  amended  complaint.  Technically  it  was  incorrect  to 
call  this  a  supplemental  complaint.  Strictly  a  supplemental  complaint 
should  be  a  separate  pleading  supplementing  the  original  complaint. 
But  the  inconvenience  and  confusion  of  having  two  or  more  complaints 
in  one  case  has  led  to  a  relaxation  of  the  technical  rule  and  we  not  in- 
frequently find  in  actual  practice  supplemental  matter  combined  with 
the  matter  contained  in  the  original  complaint.  As  it  would  be  im- 
proper to  call  such  a  pleading  an  amended  and  supplemental  complaint 
(Jones  V.  Ramsay,  133  App.  Div.  737;  118  Supp.  134;  Horowitz  v.  Good- 
man,  112  App.  Div.  13;  98  Supp.  53)  the  only  alternative  is  to  term  it 
merely  a  complaint  or  a  supplemental  complaint  as  was  done  here. 
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G.  Ogden,  were  duly  appointed  as  executors  thereof  and 
duly  qualified  and  are  now  acting  as  such  executors. 

V.  That  the  plaintiff^  E.  W.  Howell  Company,  is  and 
was  at  all  the  times  hereinafter  stated,  a  domestic  cor- 
poration duly  organized  and  doing  business  under  the 
Laws  of  the  State  of  New  York. 

VI.  That  Perry  S.  Cobb,  above  named,  is  the  executor 
of  the  last  will  and  testament  of  Smith  Cobb,  deceased, 
and  was  duly  appointed  as  such  by  the  Surrogate  of  the 
Coimty  of  Albany. 

VII.  That  said  subscription  paper  or  agreement  was 
as  follows: 

'' Whereas,  The  Hudson  Hotel  Company  has  been 
organized  imder  the  Laws  of  the  State  of  New  York, 
and  has  acquired  a  certain  plot  of  ground  in  the  City  of 
Albany,  State  of  New  York,  located  on  the  west  side  of 
State  Street  and  running  from  the  comer  of  State  Street 
on  South  Pearl  to  the  comor  of  Howard  Street,  owned  by 
Peter  D.  Kieman;  and 

''Whereas,  it  is  the  purpose  of  said  company  to  erect 
on  said  ground  a  new,  modem  hotel,  approximately 
twelve  stories  in  height;  and 

''Whereas,  the  said  Hudson  Hotel  Company  has  au- 
thorized an  issue  of  $1,250,000  of  6%  cmnulative  preferred 
stock,  and  $1,750,000  of  common  stock,  a  part  or  all  of 
which  is  to  be  disposed  of  for  the  purposes  aforesaid. 
The  preferred  stock  to  be  subject  to  redemption  at  the 
option  of  the  Board  of  Directors  of  the  company  at  any 
time  after  five  years  from  date  of  original  issue  thereof, 
at  the  rate  of  one  himdred  and  five  dollars  (105)  per  share, 
plus  all  dividends  which  may  (have)  accme  thereon. 

"Whereas,  the  undersigned  desires  to  become  a  share- 
holder in  said  corporation. 

"Now,  THEREFORE,  the  undersigucd,  each  for  himself, 
severally  and  not  jointly,  does  hereby  agree  to,  and  does 
subscribe  for,  and  hereby  agrees  to  purchase  so  much  of 
the  preferred  stock,  at  the  par  value  thereof,  as  set  op- 
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posite  his  name,  and  hereby  agrees  to  pay  to  said  corpo- 
ration, the  amount  set  opposite  his  name  as  and  when 
payment  therefor  shall  be  called  for  by  the  said  Hudson 
Hotel  Company. 

"Calls  for  payment  shall  be  made  at  the  option  of  the 
said  corporation,  excepting  that  the  first  call  shall  be  for 
payment  of  not  more  than  ten  per  cent  of  the  amount  of 
stock  on  allotment  and  that  thereafter  calls  shall  not  be 
in  excess  of  ten  per  cent  of  the  amount  subscribed  for 
per  month. 

''This  subscription  is  binding  upon  the  heirs,  executors 
or  assigns  of  the  subscribers. 

"Separate  copies  of  this  agreement  may  be  executed 
with  tlie  same  force  and  effect  as  if  all  the  signatures  to 
the  separate  copies  were  appended  to  one  original  agree- 
ment. 

Name     Address     No.  of  Shares     Amount.'' 


VIII.  That  these  plaintiffs,  residents  in  and  citizens 
of  the  City  and  Coimty  of  Albany,  except  the  said  David 
M.  Einnear  and  Charles  G.  Qgden,  executors  of  Peter 
Einnear,  deceased,  believing  that  there  was  need  for  an 
additional  and  commodious  hotel  in  said  City  of  Albany, 
and  that  the  site  selected  for  the  erection  of  such  hotel  as 
set  forth  in  the  forgoing  subscription  agreement,  was 
peculiarly  adapted  for  hotel  purposes,  a  hotel  having 
existed  tibereon  for  many  years,  and  being  desirous  that 
the  same  should  be  built,  and  believing  and  relying  upon 
the  statement  that  the  said  Hudson  Hotel  Company  had 
acquired  such  site  and  of  their  purpose  to  erect  a  modem 
hotel  thereon,  subscribed  thereto. 

IX.  That  said  signatures  to  said  subscription  agree- 
ment were  solicited  and  obtained  by  the  defendant, 
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William  E.  Rhodes,  who  was  one  of  the  directors  of  said 
company,  but  that  no  stock  was  ever  issued  to  plaintiffs 
or  any  of  the  other  named  subscribers  therefor. 

X.  That  the  said  Hudson  Hotel  Company  had  not,  at 
the  time  the  signatures  of  plaintiffs  or  any  of  th6  other 
subscribers  to  said  capital  stock  were  obtained,  and 
never  has  acquired  title  to  the  real  estate  in  the  City  of 
Albany  in  said  subscription  s^eement  described. 

XI.  That  on  or  about  the  11th  day  of  September,  1914, 
an  action  was  brought  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  by  Henry 
L.  Meiry  against  said  Hudson  Hotel  Company  and  a 
bill  of  complaint  filed  therein,  in  which  it  was  alleged 
that  said  Henry  L.  Merry  was  a  creditor  of  said  Hudson 
Hotel  Company  in  the  smn  of  twenty-eight  thousand 
($28,000)  Dollars,  and  interest  for  which  he  held  the 
promissory  note  of  said  company  which  was  past  due. 

XII.  That  said  bill  of  complaint  also  alleged  that  there 
were  other  creditors  of  said  Hudson  Hotel  Company  as 
follows: 

Frank  N*  Andrews  &  Company  for  $40,000  fol-  archi- 
tectural services  for  which  the  said  Hudson  Hotel  Com- 
pany gave  its  note. 

William  E.  Rhodes  for  $21,500  for  commissions  in 
selling  $430,000  worth  of  stock  at  5  per  cent. 

T.  Coleman  duPont  for  a  note  for  $12,500. 

XIII.  That  the  said  bill  of  complaint  allied  that  the 
said  Hudson  Hotel  Company  had  no  assets  other  than 
the  subscriptions  to  the  capital  stock  as  follows: 

''The  claim  against  the  subscribers  for  the  renudnder 
of  the  agreed  price  of  the  stock  subscribed  for  by  them, 
constituted  the  only  asset  of  the  defendant,"  and  said 
bill  of  complaint  asked  for  the  appointment  of  a  receiver 
of  all  the  property  and  assets  of  said  Hudson  Hotel  Com- 
pany. 

XIV.  That  an  answer  was  interposed  in  said  action 
on  behalf  of  said  company  which  admitted  all  the  all^ga- 
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tions  of  the  bill  of  complaint  and  consented  to  the  entry 
of  a  decree  according  to  the  prayer  thereof. 

XV.  That  on  or  about  the  11th  day  of  September, 
1914,  order  was  made  by  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  appointing  Wil- 
liam A.  Ulman  of  the  City  of  New  York,  as  receiver  of 
said  Hudson  Hotel  Company. 

That  the  said  William  A.  Ulman  qualified  as  such 
receiver  and  ever  since  has  been  and  still  is  acting  as  such. 

XVI.  That  an  order  was  duly  made  on  the  30th  day 
of  April,  1915,  by  Hon.  Learned  Hand,  District  Jud^ 
of  the  United  States  for  the  Southern  District  of  New 
York,  granting  leave  to  these  plaintiffs  to  sue  William 
A.  Ulman  as  receiver  of  the  Hudson  Hotel  Company  in 
this  action  and  said  order  was  duly  entered  and  filed  in 
the  ojSice  of  the  clerk  of  said  court  on  said  day. 

XVII.  That  none  of  these  plaintiffs  nor  said  Peter 
Einnear  at  the  time  of  making  said  subscription  to  said 
capital  stock  paid  ten  per  cent  or  any  amount  on  account 
of  said  subscription  but  thereafter  some  of  said  plaintiffs 
paid  ten  per  cent  of  the  amount  thereof,  when  such  pay- 
ment was  called  for  by  said  Hudson  Hotel  Company. 

XVIII.  That  the  above  named  plaintiffs,  Danforth 
E.  Ainsworth,  Alfred  S.  BroUey,  Parker  Coming,  Joseph 
I.  Dowling,  Elizabeth  S.  DowUng,  Martin  H.  Glynn, 
Peter  D.  Eaeman,  Gardner  C.  Leonard,  Grace  S.  Leonard, 
Joseph  S.  Martin,  William  E.  Milbank,  and  William  G. 
Van  Loon,  did  not,  at  the  time  of  making  said  subscrip- 
tions to  said  capital  stock,  pay  any  portion  and  never 
have  at  any  time,  paid  any  portion  of  such  subscriptions, 
and  never  became  or  were  stockholders  of  said  company. 

XIX.  That  the  said  William  A.  Ulman,  as  receiver  of 
said  Hudson  Hotel  Company,  has  made  a  demand  upon 
all  of  the  said  plaintiffs,  for  the  payment  of  ten  per  cent 
of  the  amount  of  their  subscriptions  to  said  capital  stock. 

XX.  That  all  the  said  subscriptions  of  the  plaintiffs 
above  named  and  of  said  Peter  Kinnear,  deceased,  were 
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obtained  by  said  Hudson  Hotel  Company  by  means  of 
the  representations  contained  in  said  above-named  con- 
tract of  subscription,  that  it  had  acquired  title  to  the 
property  therein  described,  and  also  that  it  was  "the 
purpose  of  said  company  to  erect  on  said  ground  a  new, 
modern  hotel,  approximately  twelve  stories  in  height," 
upon  which  representations  these  plaintiffs  and  the  said 
Peter  Kinnear  relied,  which  said  representations  were 
false  and  said  hotel  has  never  been  erected,  nor  have  any 
steps  been  taken  towards  its  erection.  That  all  of  said 
payments  were  made  before  the  discovery  of  the  fact 
that  such  representations  were  false. 

XXI.  That  the  defendant,  Henry  L.  Merry,  one  of 
the  alleged  creditors  of  said  Hudson  Hotel  Company,  was 
at  the  time  of  the  incorporation  of  said  company  a  partner 
in  business  with  L.  M.  Boomer.  That  said  L.  M.  Boomer 
was  one  of  the  subscribers  to  the  certificate  of  incorpora- 
tion of  said  Hudson  Hotel  Company  and  has  ever  since 
its  incorporation  been  a  director  thereof. 

XXII.  That  the  defendant,  Frank  M.  Andrews  and 
Company,  one  of  the  alleged  creditors  of  said  Hudson 
Hotel  Company,  is  and  was  at  all  times  the  herein  stated 
a  domestic  corporation,  organized  and  doing  business 
under  the  laws  of  the  State  of  New  York.  That  Frank 
M.  Andrews  was  the  president  of  said  corporation,  Frank 
M.  Andrews  and  Company,  and,  from  the  time  of  its 
incorporation,  to  the  time  of  the  appointment  of  the  re- 
ceiver, was  also  a  director  and  vice  president  and  acting 
president  of  the  Hudson  Hotel  Company, 

XXIII.  That  the  defendant,  William  A.  Ulman,  re- 
ceiver of  the  Hudson  Hotel  Company,  at  all  the  times 
herein  stated,  was  also  a  director  of  said  Frank  M.  Andrews 
and  Company,  and  from  the  time  of  its  incorporation, 
was  a  director  of  and  counsel  for  the  said  Hudson  Hotel 
Company,  and  had  been  for  some  time  prior  to  his  ap- 
pointment as  receiver,  the  treasiu*er  of  said  Hudson  Hotel 
Company. 
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XXIV.  That  the  defendant,  William  E.  Rhodes, 
one  of  the  allied  creditors  of  said  Hudson  Hotel  Comr 
pany,  was,  from  the  time  of  the  incorporation  of  said 
Hudson  Hotel  Company,  and  up  to  the  time  of  the  ap- 
pointment of  the  receiver  thereof,  one  of  the  directors 
of  said  company. 

XXV.  That  the  defendant,  T.  Coleman  duPont,  one 
of  the  alleged  creditors  of  said  Hudson  Hotel  Company, 
was  from  the  time  of  the  incorporation  of  said  Hudson 
Hotel  Company,  and  up  to  the  time  of  the  appointment 
of  the  receiver  thereof,  one  of  the  directors  of  said  com- 
pany. 

XXVI.  That  the  allied  claims  of  the  above-named 
Henry  L.  Merry,  Frank  M.  Andrews  and  Company, 
William  E.  Rhodes,  and  T.  Coleman  duPont,  are  fraud- 
ulent, void  and  invalid  as  i^ainst  these  plaintiffs,  for  the 
reason  that  each  and  all  of  said  alleged  creditors  had 
knowledge  of  and  were  parties  to  said  false  statements 
and  each  and  all  of  them  knew  of  the  insolvency  of  said 
Hudson  Hotel  Company,  and  that'  their  said  allied 
claims  are  also  fraudulent,  fictitious  and  collusive  and 
were  made  with  each  other  as  officers  and  directors  of 
said  company,  and  are  void  and  invalid  as  against  the 
said  Hudson  Hotel  Company  and  said  William  A.  XJlman 
as  receiver  thereof,  for  the  same  reasons. 

XXVII.  That  the  alleged  claims  of  the  above-named 
Henry  L.  Merry,  Frank  M.  Andrews  and  Company, 
William  E.  Rhodes  and  T.  Coleman  duPont,  are  void 
and  invalid  as  against  these  plaintiffs  for  the  reason  that 
same  became  due  more  than  two  year  prior  to  the  com- 
mencement of  this  action,  and  that  no  action  was  com- 
menced by  any  of  said  above-named  allied  creditors 
against  said  Hudson  Hotel  Company,  to  recover  upon 
any  of  said  allied  claims  within  two  years  from  the  time 
when  any  of  their  said  alleged  claims  became  due. 

Whebefobe,  these  plaintiffs  demand  judgment, 
FmsT:  That  the  said  stock  subscriptions  of  these  plain- 
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tiffs  and  said  Peter  Kinnear,  be  canceled  and  rescinded 
on  the  ground  of  said  false  representations. 

Second:  That  the  said  Hudson  Hotel  Company  and 
William  A.  Ulman  as  receiver  th^eof,  be  enjoined  from 
asserting  the  validity  thereof,  and  from  bringing  or  main- 
taining any  action  at  law  or  in  equity  based  thereon,  and 
from  taking  any  steps  for  the  collection  thereof. 

Thibd:  That  the  alleged  claims  of  the  defendants, 
Henry  L.  Merry,  Frank  M.  Andrews  and  Company, 
William  E.  Rhodes  and  T.  Coleman  duPont,  be  declared 
and  adjudged  to  be  fraudulent,  void  and  invalid  as 
against  these  plaintiffs  on  the  ground  that  each  and  all 
of  said  alleged  creditors  had  knowledge  of  and  were  parties 
to  said  false  statements,  at  the  time  same  were  made, 
and  each  and  all  of  them  had  knowledge  of  the  insolvency 
of  said  company  at  the  time  when  their  said  allied  claims 
against  the  said  company  were  contracted. 

Fourth:  That  said  alleged  claims  be  declared  and 
adjudged  fraudulent,  fictitious  and  collusive,  because  they 
were  made  by  said  alleged  creditors  with  each  other  as 
officers  and  directors  of  said  company,  and  that  the  same 
are  void  and  invalid  as  against  the  said  Hudson  Hotel 
Company  and  the  said  William  A.  Uhnan  as  receiver 
thereof. 

Fifth:  That  said  allied  claims  be  declared  and  ad- 
judged to  be  void  and  invalid  as  against  these  plaintiffs 
because  no  action  was  brought  by  any  of  said  above- 
named  alleged  creditors  against  said  Hudson  Hotel  Com- 
pany to  recover  upon  any  of  said  alleged  claims  within 
two  years  from  the  time  when  any  of  their  said  alleged 
claims  became  due. 

Sixth:  That  plaintiffs  may  have  judgment  also  for 
the  costs  of  this  action. 

John  A.  Stephens, 
Attorney  for  Plaintiffs, 
90  State  Street, 

[Verification.]  Albany,  N.  Y. 
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Fonn  No.  89 
Reply  to  Counterclaim  in  Amended  Answer  > 

Supreme  Court,  Schenectady  County. 

Robert  E.  Whalen  et  al. 

Plaintiffs, 
against 
Hudson  Hotel  Company  et  oZ., 

Defendants. 

The  plaintiffs  above  named,  for  a  reply  to  the  counter^ 
claim  set  forth  in  the  answer  of  the  defendant,  William 

»  From  Whalen  v.  Hudson  Hold  Co.,  see  arUe,  p.  377.  The  defend- 
ant Ulman  as  receiver  interposed  the  following  answer  excluMve  of 
title  and  formal  parts,  and  the  reply  is  printed  in  the  text. 

Comes  iixb  defendant,  William  A.  Ulman.  as  bscbiveb  of  the 
Hudson  Hotel  Co.,  and  answebs: 

1.  Upon  infonnation  and  belief,  he  d^es  each  and  every  aU^^ation 
in  the  plaintiffs'  complaint  contained,  except  the  allegations  contained 
in  the  paragraphs  thereof  marked  "I,  H,  III,  IV,  V,  VI,  IX,  X,  XI, 
XII,  XIII,  XIV,  XV,  XVI,  XIX,  XXII,  XXIII,  XXIV  and  XXV," 
and  except  that  he  denies  that  he  has  any  knowledge  or  infonnation 
sufficient  to  form  a  belief  as  to  the  all^ations  contained  in  the  para- 
graph thereof  marked  ''XVIII,"  and  except  that  he  denies,  on  informa- 
tion and  belief,  each  and  every  allegation  contained  in  paragraphs 
thereof  marked  "VIII,"  except  that  he  admits  that  the  plaintiffs  signed 
subscription  agreements  for  the  purchase  of  the  stock  of  the  Hudson 
Hotel  Co.,  and  except  that  he  denies  that  he  has  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  allegations  contained 
in  paragraph  thereof  marked  ''XVII,"  except  that  he  admits  that 
some  of  the  plaintiffs  paid  ten  per  cent  (10%)  of  their  subscriptions, 
and  except  that  he  denies  that  he  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  all^ations  contained  in  paragraph 
thereof  numbered  "XXI,"  except  that  L.  M.  Boomer  was  a  director 
of  said  company,  and  except  that  he  denies  that  the  true  and  correct 
contents  of  the  subscription  agreement  are  as  set  forth  in  paragraph 
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A.  Ulman,  as  receiver  of  the  Hudson  Hotel  Company, 
upon  information  and  beUef : 

Fibst:  Deny  the  allegations  in  paragraph  3rd  thereof. 

Second  :  Deny  the  all^ation  in  paragraph  4th  thereof, 
that  the  Hudson  Hotel  Company  had  acquired  the  plot 


"VII "  thereof,  but  begs  leave  to  refer  to  the  origLaal  thereof  upon  the 
trial  of  this  action,  and  except  that  he  denies,  upon  information  and 
belief,  the  allegations  set  forth  in  paragraphs  numbered  ''XX,  XXVI 
and  XXVII." 

And  for  a  separate  and  distinct  defense  and  counterclaim, 
defendant  alleges,  upon  information  and  belief: 

2.  That  the  defendant,  The  Hudson  Hotel  Co.,  was  incorporated 
imder  the  Laws  of  the  State  of  New  York  on  the  12th  day  of  January, 
1912,  with  an  authorized  capital  stock  of  $3,000,000  consisting  of 
$1,250,000  six  per  cent  cumulative  preferred  stock  and  $1,750,000, 
common  stock. 

3.  That  the  plaintiffs  have  by  due,  proper  and  binding  written 
agreements,  subscribed  for  shares  of  stock  of  the  said  Hudson  Hotel 
Co.,  for  which  stock  they  severally  agreed  to  pay  to  the  said  Hudson 
Hotel  Co.  the  par  value  thereof,  being  the  sum  of  $100  per  share  as 
and  when  payment  thereof  might  be  called  for  by  the  said  Hudson 
Hotel  Company. 

4.  That  at  or  about  the  time  the  Hudson  Hotel  Co.  was  incorporated, 
it  had  acquired  or  had  a  contract  for  the  acquiring  of  a  certain  plot  of 
ground  in  the  City  of  Albany,  State  of  New  York,  upon  which  said 
Company  proposed  to  erect  a  hotel,  which  land  the  buildings  so  to  be 
erected  should  be  and  become  the  property  of  the  said  corporation. 

5.  That  the  plaintiffs  did  not  pay  the  balance  remaining  due  upon 
their  aforesaid  subscriptions  to  the  capital  stock  of  said  corporation 
when  called  upon  so  to  do,  and  that  by  reason  thereof,  the  defendant 
corporation  was  unable  to  carry  out  its  plan  of  erecting  said  building 
upon  said  land,  and  also  by  reason  thereof  said  corporation  lost  its 
right  and  interest  in  and  to  said  land  and  the  contract  which  had  there- 
tofore been  entered  into  for  the  conveyance  of  said  land  to  said  cor- 
poration lapsed  and  became  and  was  terminated  and  said  Hudson 
Hotel  Co.  is  now  without  sufficient  funds  to  continue  its  business  by 
reason  of  its  inability  to  realize  on  the  subscriptions  to  its  capital  stock 
above  set  forth,  and  as  a  consequence  thereof  it  has  suspended  business 
and  dismissed  its  employees,  and  the  directors  of  said  company  have 
concluded,  after  first  examining  into  the  financial  dealings  of  siud  cor- 
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of  ground  on  the  corner  of  State  and  South  Pearl  Streets, 
in  the  City  of  Albany. 

Third:  Deny  that  plaintiffs  were  ever  called  upon  to 
pay  any  portion  of  their  subscriptions  to  the  capital 
stock  of  said  Hudson  Hotel  Company^  except  10%  thereof, 


poration,  that  it  is  to  the  best  interests  of  the  said  corporation  and  of 
its  stock  subscribers  and  of  its  creditors  that  said  business  be  so  sus- 
pended. 

6.  That  at  the  time  the  plaintiffs  subscribed  for  sud  shares  of  stock 
they  knew  and  each  of  them  knew  that  the  said  Hudson  Hotel  Com- 
pany had  a  contract  to  acquire  the  plot  of  land  mentioned  in  the  sub- 
scription agreement  and  that  such  land  was  then  owned  by  the  plaintiff 
Peter  D.  Kieman. 

7.  That  the  present  indebtedness  of  said  Hudson  Hotel  Company 
amoimts  to  approximately  S100|000,  of  which  amount  substantially 
all  is  owing  to  four  creditors.  That  this  indebtedness  concdsts  in  part 
of  the  following  claims: 

A  claim  in  favor  of  F.  M.  Andrews  &  Company  for  $30,000  for  archi- 
tectural services,  for  which  claim  defendant  corporation  gave  its  note. 

A  claim  in  favor  of  W.  E.  Rhodes  for  $10,295  for  commissions  earned 
by  said  Rhodes  in  selling  $205,900  par  value  of  the  stock  of  the  said 
company  at  an  agreed  commission  of  5%. 

Two  notes  of  the  defendant  corporation  of  which  one  is  a  note  for 
$20,000  upon  which  $7,500  has  been  paid,  leaving  a  balance  due  and 
owing  of  $12,500,  and  the  other  is  a  note  for  $12,500  upon  which 
$6,000  has  been  paid,  leaving  a  balance  due  and  owing  of  $6,500,  both 
of  which  notes  are  held  and  owned  by  T.  Coleman  duPont,  who  is  by 
reason  thereof  a  creditor  of  the  said  company  to  the  extent  of  $19,000 
and  accrued  interest. 

A  claim  in  favor  of  Henry  L.  Merry  for  $28,000  and  accrued  interest 
upon  a  note  of  the  said  company,  which  note  is  past  due  and  unpaid 
and  is  held  and  owned  by  the  said  Henry  L.  Merry. 

That  as  to  these  claims  the  said  oompant  hab  no  defense. 

8.  That  the  assets  of  the  said  company  consist  of  the  subscriptions 
to  the  capital  stock  above  referred  to.  These  subscriptions  aggregate 
the  sum  of  $205,900.  That  in  response  to  a  call  issued  by  the  said 
company  for  the  payment  by  the  various  subscribers  to  tiie  capital 
stock  of  ten  per  cent  of  the  amount  subscribed  for  by  each,  there  was 
paid  to  and  received  by  the  said  company  the  sum  of  $15,000,  being 
ten  per  cent  of  the  subscriptions  for  $150,000  of  stock,  leaving  a  balance 
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or  ever  refused  to  pay  any  portion  of  their  said  subscrip- 
tions prior  to  the  time  when  they  were  called  upon  by 
the  receiver  of  said  Hudson  Hotel  Company  to-pay  10% 
thereof. 

Deny  that  the  defendant  corporation  was  unable  to 
carry  out  its  plan  of  erecting  a  building  upon  the  land 

due  and  owing  from  the  plaintiffs  of  $190,900,  no  part  of  which  has 
been  paid,  although  demand  has  been  made  therefor.  This  claim  is 
the  only  asset  of  the  said  company. 

9.  The  said  company  is  engaged  in  no  busmess.  It  was  incorporated 
for  the  purpose  of  owning,  managing  and  conducting  a  hotel  and  the 
business  ordinarily  incident  thereto  upon  the  real  estate  and  in  the 
building  hereinabove  referred  to,  but  owing  to  its  inability  to  receive 
from  the  various  subscribers  to  the  capital  stock  payments  for  the 
stock  subscribed  for  by  each,  and  its  inability  to  cany  out  its  arrange 
ment  for  the  erection  of  contemplated  hotel  building,  it  has  been  unable 
to  enter  upon  or  conduct  the  contemplated  business.  None  of  the 
stock  of  said  company  has  been  issued  and  there  are  no  stockholders  of 
record. 

10.  That  any  attempt  by  the  creditors  herein  referred  to  or  by  other 
creditors  of  the  said  company  to  enforce  and  satisfy  their  claims  to 
which  claims  the  said  company  has  no  defense,  would  irreparably  in- 
jure those  creditors  not  piud  and  would  deprive  impaid  creditors  of 
the  possibility  of  enforcing  their  claims  and  would  prejudice  and  jeop- 
ardize the  collection  of  the  assets  and  accounts  receivable,  and  would 
result  in  a  forced  sale  of  the  assets  of  the  defendant  corporation,  thereby 
leaving  insufficient  assets  for  the  full  payment  of  the  debts  of  the  said 
company.  That  through  and  by  means  of  this  counterclaim  in  equity 
and  in  no  other  way  can  the  assets  of  the  defendant  be  conserved  and 
realized  upon  and  otherwise  properly  marshalled  as  in  equity  should 
be  done  and  in  no  other  way  can  the  value  of  the  assets  of  the  said 
company  be  realized  upon  and  properly  distributed  to  its  creditors 
and  to  the  stock  subscribers  who  have  paid  or  will  pay  the  subscription 
of  their  shares  of  stock.  That  while  the  aggregate  assets  of  the  said 
company  appear  to  be  more  than  its  total  liabilities,  yet,  if  said  assets 
should,  upon  liquidation  realize  insufficient  amounts  to  pay  all  of  its 
creditors  in  full,  this  defendant  as  receiver  of  the  said  Hudson  Hotel 
Co.  would  have  no  adequate  relief  to  obtain  such  accoimtings  and  the 
proper  determination  of  such  equities  and  the  marshalling  of  the  assets, 
except  by  means  of  the  relief  herein  sought. 

11.  That  on  or  about  the  11th  day  of  September,  1914,  an  action 
was  brought  in  the  United  States  District  Court  for  the  Southern  Dis- 
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which  it  had  contracted  to  acquire,  because  of  the  failure 
or  refusal  of  any  of  these  plaintiffs  to  pay  any  amount 
of  their  subscriptions. 

Deny  that  said  defendant  corporation  lost  its  right 
and  interest  in  and  to  the  said  land  or  the  contract  which 
had  been  entered  into  for  the  purchase  thereof,  or  that 
said  contract  lapsed  and  was  terminated  because  or  by 
reason  of  the  failure  of  any  of  these  plaintiffs  to  pay  any 
portion  of  their  said  subscriptions. 

Deny  that  by  reason  of  the  failure  of  plaintiffs  to  pay 
any  portion  of  their  said  subscriptions  or  by  reason  of 
the  inability  of  said  defendant,  Hudson  Hotel  Company, 
to  realize  on  said  subscriptions,  or  as  a  consequence 
thereof,  the  said  Hudson  Hotel  Company  suspended  its 
business. 

Fouhth:  Deny  the  allegations  contained  in  paragraph 
numbered  6th  of  said  answer. 

Fifth:  Deny  that  the  claims  mentioned  in  paragraph 
numbered  7th  of  said  answer  in  favor  of  the  four  allied 
creditors  therein  mentioned,  are  valid,  l^al  or  subsisting 
claims  against  said  defendant,  Hudson  Hotel  Company, 

trict  of  New  York  by  Henry  L.  Merry  against  the  said  Hudson  Hotel 
Co.  and  a  bill  of  complaint  was  filed  therein,  in  which  it  was  alleged 
that  the  said  Henry  L.  Merry  was  a  creditor  of  said  Hudson  Hotel 
Co.  in  the  sum  of  $28,000  and  interest;  and  on  the  14th  day  of  Septem- 
ber, 1914,  an  order  was  made  by  said  Court  in  said  action  appointing 
this  defendant  receiver  of  the  said  Hudson  Hotel  Co.,  and  that  this 
defendant  has  qualified  as  such  receiver  and  ever  since  has  been  and 
still  is  acting  in  such  capacity. 

12.  That  unless  this  Court  in  view  of  the  inability  of  the  sud  Hudson 
Hotel  Co.  to  meet  its  due  obligations,  will  deal  with  the  property  and 
effects  of  said  company  as  a  trust  fimd  for  the  payment  of  its  crec^tors, 
and  the  balance,  if  any,  to  its  stock  subscribers,  who  have  paid,  or 
who  will  pay  the  subscriptions  to  their  shares  of  stock,  the  assets  of 
said  company  will  be  dissipated  to  such  an  extent  that  the  creditors 
will  be  unable  to  realize  upon  their  claims  and  said  stock  subscribers 
upon  their  holdings  to  insure  which  the  intervention  of  this  Court  is 
necessary  for  the  protection  of  said  stock  subscribers,  and  to  end  that 
the  property  and  assets  may  not  be  dissipated  by  a  multiplicity  of  suits 
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or  that  said  company  has  no  defense  as  against  any  of 
said  allied  claims. 

Sixth:  Deny  the  allegation  contained  in  paragraph 
8th  of  said  answer  that  there  is  a  balance  due  and  owing 
from  the  plaintiffs  to  said  Hudson  Hotel  Company^  or 
to  the  receiver  thereof,  of  $190,900  and  deny  that  any 
demand  was  ever  made  for  the  payment  thereof. 

Seventh:  Deny  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  any  of  the  allegations  con- 
tained in  paragraphs  9th,  10th,  11th,  12th  and  13th 
thereof. 

Whebefobe,  these  plaintiffs  demand  judgment  that 
said  counterclaim  be  dismissed  with  costs. 

John  A.  Stephens. 
Attorney  for  Plaintiffs, 

90  State  St., 

[Verification.]  Albany,  N.  Y. 

and  preferential  claims  acquired  by  proceedings  at  law  to  the  detriment 
of  the  interest  of  other  creditors  and  stock  subscribers. 
13.  That  the  defendant  has  no  adequate  remedy  at  law. 
Wherefore,  defendant  demands  judgment  dismissing  plaintiffs'  com- 
plaint with  costs. 

(1)  And  for  a  judgment  directing  a  general  accounting  so  that  it 
may  be  determinoi  from  sfdd  accounting  the  amount  of  debts  owed  by 
the  said  Hudson  Hotel  Co.  and  to  whom  they  are  payable,  together 
with  all  other  necessary  facts  concerning  them;  so  that  there  may  also 
be  ascertained  the  amoimt  which  should  be  paid  by  the  plaintiffs  as 
subscribers  to  the  capital  stock  of  the  said  Hudson  Hotel  Company, 
in  order  to  pay  all  these  debts  and  the  expenses  of  the  receivership 
and  the  costs  of  this  action;  and  so  that  there  may  also  be  ascertained 
the  proper  amount  of  said  sum  to  be  paid  by  each  of  the  plaintiffs. 

And  for  judgment  against  each  of  the  plamtiffs  for  the  amount  so 
found  to  be  due  from  each  of  them,  together  with  costs. 

Gbout  &  McEjnnbt, 
Attorneys  for  Defendant  Wil- 
liam A.  Ulman  as  Receiver  of 
the  Hudson  Hotel  Co., 
115  Broadway,  Manhattan, 
New  York  City. 
lVeiifi4xiiion,] 
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Form  No.  80 
Order  Grantiiig  Extra  Allowance  * 

At  a  Special  Term  of  the  Supreme 
Court  of  the  State  of  New  York, 
held  m  and  for  the  County  of  Sara- 
togo,  at  the  City  Hall  in  the  City 
of  Saratoga  Springs  on  the  8th  day 
of  September,  1917. 

Present:  Hon.  Charles  C.  Van  Kirk,  Justice. 

(Title  of  action.) 

On  reading  and  filing  the  affidavit  of  John  A.  Stephens, 
attorney  for  the  plaintiffs^  herein,  verified  the  28th,  day 
of  August,  1917,  and  the  notice  of  motion  and  all  the 
pleadings  and  proceedings  herein,  and  after  hearing  John 
A.  Stephens,  attorney  for  plaintiffs,  in  favor  of  said 
motion,  and  Charles  B.  La  Voe  of  counsel  for  defendants 
in  opposition  thereto, 

It  is  ordered,  that  an  extra  allowance  of  one  thousand 
dollars  ($1,000)  be  and  the  same  is  hereby  allowed,  and 
awarded  to  the  plaintiffs  herein  against  the  above-named 
defendants,  except  William  A.  XJhnan  as  receiver  of  the 
Hudson  Hotel  Company. 

Enter  in  Schenectady  County. 

C.  C.  Van  Ktok, 
J.  S.  C. 

^  From  Whalen  v.  Hudson  Hatd  Co.,  see  ante,  page  377. 
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Form  No.  81 
Notice  of  Motion  for  Bztra  Allowance^ 
(Title  of  action.) 

Please  take  notice  that  upon  the  decision  of  Mr.  Justice 
Van  Kirk;  and  upon  the  affidavit  of  John  A.  Stephens, 
verified  the  28th  day  of  August,  1917,  a  copy  of  which 
you  are  herewith  served,  and  upon  all  the  pleadings  and 
proceedings  herein,  including  the  stenographer's  minutes 
of  the  trial,  this  Court  will  be  moved  at  a  Special  Term 
thereof,  to  be  held  at  the  City  Hall  in  the  City  of  Saratoga 
Springs,  in  the  County  of  Saratoga,  on  the  8th  day  of 
September,  1917,  at  the  opening  of  Court  on  that  day, 
or  as  soon  thereafter  as  coimsel  can  be  head,  for  an  order 
granting  plaintiffs  an  extra  allowance  herein. 
Dated,  August  28th,  1917. 

John  A.  Stephens, 
Attorney  for  Plaintiffs, 
90  State  Street, 
To  Messrs.  Grout  &  McRinney,  Albany,  N.  Y. 

Attorneys  for  Defendants. 


Form  No.  82 
AffidEfvit  on  Motion  for  Extra  Allowance  < 

(Title  of  Actum) 

City  and  Coimty  of  Albany,  ss: 

John  A.  Stephens,  being  duly  sworn,  says  that  he  is 
the  attorney  for  the  plaintiffs  herein;  that  this  action 

1  From  Whalen  v.  Hudson  Hotd  Co.,  see  ante,  page  377. 
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was  conuuenced  by  the  service  of  the  suimnons  and  com- 
plaint on  the  seva^  defendants  above  named  as  follows: 

On  Henry  L.  Merry  on  May  27th,  1915;  on  T.  Cole- 
man duPont  on  June  Ist,  1915;  on  William  E.  Rhodes 
on  June  5th,  1915;  on  Hudson  Hotel  Company,  Frank 
M.  Andrews  and  Company  and  William  A.  Uhnan  as 
receiver  on  Jime  8th,  1915. 

That  the  action  was  brought  to  have  certain  stock  sub- 
scriptions of  the  plaintiffs  and  their  testators  canceled 
and  rescinded  on  the  ground  of  false  representations, 
and  to  have  the  Hudson  Hotel  Company  aid  Wil- 
liam A.  Uhnan  as  receiver  thereof,  enjoined  from  assert- 
ing the  validity  of  said  subscriptions  and  from  bringing  or 
mamtaining  any  action  at  law  or  m  equity  based  thereon, 
and  from  taking  any  steps  toward  the  collection  thereof, 
and  to  have  the  alleged  claims  of  the  defendants  Merry, 
Andrews  and  Company,  Rhodes  and  duPont  declared 
to  be  fraudulent,  void  and  invalid  as  against  the  plaintiffs. 

That  the  number  of  plaintiffs  in  this  action  is  seventy- 
four. 

The  answer  of  the  defendants  put  in  issue  most  of 
the  material  allegations  of  the  complaint. 

That  before  the  commencement  of  said  action  it  was 
necessary  for  plaintiffs  to  make  an  application  to  the 
United  States  District  Coiut  in  the  Southern  District 
of  New  York  for  leave  to  sue  William  A.  Uhnan  as  re- 
ceiver of  Hudson  Hotel  Company  by  nrn-lring  him  a 
defendant  in  this  action. 

That  after  the  joinder  of  issues  herein,  plaintiffs  ob- 
tained an  order  for  the  examination  before  trial  of  all 
the  defendants. 

That  an  application  was  made  on  behalf  of  the  de- 
fendants to  modify  said  order  and  limit  the  scope  of  the 
examination  thereimder,  which  motion  was  opposed  by 
deponent  and  denied;  that  it  was  necessary  for  deponent 
to  go  to  New  York  two  different  times  for  the  puiix)ee 
of  conducting  these  examinations. 
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That  thereafter  and  because  of  the  testimony  elicited 
on  such  examinations,  it  became  necessary  in  the  judg- 
ment of  deponent  that  a  supplemental  complaint  be 
served  and  a  motion  was  made  at  a  Special  Term  in 
Schenectady  Coimty  for  leave  to  serve  such  supplemental 
complaint^  which  motion  was  opposed  by  defendants, 
but  same  was  granted. 

That  thereafter  defendants  made  an  application  for 
leave  to  examine  the  plaintififs  before  trial  and  under 
stipulation  the  examination  of  twenty-two  of  said  plain- 
tiffs was  had  at  the  City  of  Albany. 

That  the  amount  involved  in  the  stock  subscriptions 
of  plaintiffs  was  over  $200,000,  and  a  coimterclaim  was 
set  up  in  the  answer  of  William  A.  Ulman,  receiver,  for 
approximately  $100,000. 

That  the  trial  of  this  action  occupied  about  three 
days  at  the  May  Term  of  this  Court  held  in  Schenec- 
tady County  by  Mr.  Justice  Van  Eirk. 

That  the  questions  involved  in  this  action  were  diffi- 
cult and  intricate,  many  of  them  new  and  novel,  and 
the  preparation  not  only  for  the  trial  of  the  issues  but  of 
the  pleadings  and  other  papers  herein  occupied  a  great 
deal  of  time. 

That  Hon.  D.  Cady  Herrick  was  associated  with  de- 
ponent as  coimsel  for  plaintiffs  herein,  and  did  a  con- 
siderable amoimt  of  work  in  connection  with  the  trial 
and  preparation  therefor,  and  also  prepared  a  separate 
brief  after  the  trial  of  the  issues  herein;  that  deponent 
also  prepared  a  brief  and  requests  for  findings  to  be  sub- 
mitted to  Hon.  Mr.  Justice  Van  Eirk,  and  that  the  sten- 
ographer's minutes  of  the  trial  which  it  was  necessary 
to  use  for  the  purpose  of  preparing  said  brief,  contained 
four  hundred  and  fifty-three  typewritten  pages. 

John  A.  Si^ephens. 
Sworn  to,  etc. 
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Fonn  No.  88 
Decision  and  Findings  at  Special  Tenn  > 

(Tide  of  action.) 

In  this  action  tried  before  the  Court  without  a  jury, 
I  make  and  file  the  following  findings  of  fact  and  con- 
clusions of  law: 

Findings  of  Fact 

1.  That  the  Hudson  Hotel  Company  was  at  all  the 
times  mentioned  in  the  complaint  and  still  is  a  domestic 
corporation,  duly  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York. 

2.  That  after  its  incorporation,  the  said  Hudson  Hotel 
Company  organized  and  elected  certain  officers,  who, 
with  the  directors  thereof,  undertook  the  management 
of  the  business  of  said  Hudson  Hotel  Company. 

3.  That  thereafter  said  Hudson  Hotel  Company 
caused  to  be  circulated,  and  subscriptions  solicited  to,  a 
certain  subscription  agreement  to  the  shares  of  the  capital 
stock  of  said  Hudson  Hotel  Company,  and  amongst 
those  from  whom  subscriptions  were  solicited  and  who 
signed  said  subscription  agreement  were  all  of  these 
plaintiffs,  excepting  that  one  of  the  subscribers  was  Peter 
Kinnear,  who  died  at  the  City  of  Albany,  N.  Y.,  leaving 
a  last  will  and  testament,  which  was  on  or  about  the 
15th  day  of  Jxme,  1915,  proved  and  admitted  to  probate 
by  and  before  the  Surrogate  of  the  County  of  Albany, 
and  the  plaintiffs  David  M.  Kinnear  and  Charles  G. 
Ogden  were  duly  appointed  as  executors  thereof,  and  duly 
qualified  and  are  now  acting  as  such. 

4.  That  the  plaintiff  E.  W.  Howell  Company  is  and 

1  From  Wkcden  v.  Hudson  Hotel  Co,,  ante,  page  377.  See  also  addi- 
tional findings  made  by  Appellate  Division,  ante,  page  3d4. 
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was  at  all  the  times  stated  in  the  complaint,  a  domestic 
corporation  duly  organized  and  doing  business  under  the 
laws  of  the  State  of  New  York. 

5.  That  Perry  S.  Cobb,  one  of  the  plaintiffs,  was  at 
the  time  of  making  such  subscription  agreement  and 
now  is  the  executor  of  the  last  will  and  testament  of 
Smith  Cobb,  deceased,  and  was  duly  appointed  as  such 
by  the  Surrogate  of  the  County  of  Albany. 

6.  That  said  subscription  paper  or  agreement  was  as 
follows: 

''Whereas,  The  Hudson  Hotel  Company  has  been 
organized  under  the  laws  of  the  State  of  New  York, 
and  has  acquired  a  certain  plot  of  groimd  in  the  City  of 
Albany,  State  of  New  York,  located  on  the  west  side  of 
State  Street  and  running  from  the  comer  of  State  Street 
on  South  Pearl  to  the  comer  of  Howard  Street,  owned 
by  Peter  D.  Kieman;  and, 

''Whereas,  It  is  the  purpose  of  said  company  to 
erect  on  said  ground  a  new,  modem  hotel,  approximately 
twelve  stories  in  height;  and, 

"Whereas,  The  said  Hudson  Hotel  Company  has  au- 
thorized an  issue  of  $1,250,000  of  six  per  cent  cumulative 
Pt'ef erred  Stock,  and  $1,750,000  of  Common  Stock,  a 
part  or  all  of  which  is  to  be  disposed  of  for  the  purposes 
aforesaid.  The  Preferred  Stock  to  be  subject  to  redemp- 
tion at  the  option  of  the  Board  of  Directors  of  the  com- 
pany at  any  time  after  five  years  from  date  of  original 
issue  thereof,  at  the  rate  of  one  hundred  and  five  dollars 
($105)  per  share,  plus  all  dividends  which  may  have 
accrued  thereon. 

"Whereas,  The  undersigned  desires  to  become  a 
shareholder  in  said  corporation. 

"Now,  therefore,  The  undersigned,  each  for  him- 
self severally,  and  not  joiatly,  does  hereby  agree  to,  and 
does  subscribe  for,  and  hereby  screes  to  purchase  so 
much  of  the  Preferred  Stock,  at  the  par  value  thereof, 
as  set  opposite  his  name,  and  hereby  agrees  to  pay  to 
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said  corporation,  the  amount  set  opposite  his  name,  as 
and  when  payment  therefor  shall  be  called  for  by  the  said 
Hudson  Hotel  Company. 

"Calls  for  payment  shall  be  made  at  the  option  of  the 
said  corporation,  excepting  that  the  first  call  shall  be 
for  pajonent  of  not  more  than  ten  per  cent  of  the  amount 
of  stock  on  allotment,  and  that  thereafter  calls  shall  not 
be  in  excess  of  ten  per  cent  of  the  amount  subscribed  f  or, 
per  month. 

''This  subscription  is  binding  upon  the  heirs,  executors 
or  assigns  of  the  subscribers. 

''Separate  copies  of  this  agreement  may  be  executed 
with  the  same  force  and  effect  as  if  all  the  signatures  to 
the  separate  copies  were  appended  to  one  original  agree- 
ment. 

"Name       Address       No  of  Shares       Amount" 

7.  That  none  of  the  capital  stock  of  said  company  was 
ever  issued  to  any  of  the  subscribers  therefor. 

8.  That  the  said  Hudson  Hotel  Company  had  not  at  the 
time  the  signatures  of  plaintiffs  or  any  of  the  other  sub- 
scribers to  said  capital  stock  were  obtained,  and  never 
has  acquired  title  to  the  real  estate  in  the  City  of  Albany 
in  said  subscription  agreement  described,  and  has  never 
erected  or  taken  any  steps  toward  the  erection  of  a  hotel 
on  said  premises. 

9.  That  on  or  about  the  11th  day  of  September,  1914, 
an  action  was  brought  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  by  Henry 
L.  Merry,  against  said  Hudson  Hotel  Company,  and  a 
bill  of  complaint  filed  therein  in  which  it  was  all^^  that 
said  Heniy  L.  Merry  was  a  creditor  of  said  Hudson 
Hotel  Company  in  the  sum  of  $28,000  and  interest  for 
which  he  held  the  promissory  note  of  said  company, 
which  was  past  due. 

10.  That  said  biQ  of  complaint  also  allied  that  there 
were  other  creditors  of  said  Hudson  Hotel  Company 
as  follows: 


Whalen  v.  Hudson  Hotel  Company         429 

Decision  and  Findings  at  Special  Term 

Frank  M.  Andrews  and  Company  for  forty  thousand 
dollars  ($40,000)  for  architectural  services,  for  which  the 
said  Hudson  Hotel  Company  gave  its  note. 

William  E.  Rhodes  for  twenty-one  thousand  five 
hundred  dollars  ($21,500)  for  commissions  in  selling  four 
hundred  thirty  thousand  dollars'  worth  of  stock  at  five 
per  cent. 

T.  Coleman  duPont  for  a  note  for  twelve  thousand 
five  hundred  dollars  ($12,500). 

11.  That  the  alleged  claun  of  William  E.  Rhodes  has 
since  by  the  answer  of  said  Rhodes  served  herein,  been 
reduced  to  the  sum  of  ten  thousand  two  hundred  ninety- 
five  dollars  ($10,296). 

12.  That  the  said  bill  of  complaint  allied  that  the 
said  Hudson  Hotel  Company  had  no  assets  other  than 
the  subscriptions  to  the  capital  stock  which  all^ation 
was  as  follows: 

''The  claim  against  the  subscribers  for  the  remainder 
of  the  agreed  price  of  the  stock  subscribed  for  by  them 
constituted  the  only  asset  of  the  defendant,''  and  said 
bill  of  complaint  asked  for  the  appointment  of  a  receiver 
of  all  the  property  and  assets  of  said  Hudson  Hotel  Com- 
pany. 

13.  That  an  answer  was  inteiposed  in  sud  action  on 
behalf  of  said  company  which  admitted  all  the  all^ations 
of  the  bill  of  complaint  and  consented  to  the  entry  of  a 
decree  according  to  the  prayer  of  said  complaint. 

14.  That  on  or  about  the  11th  day  of  September,  1914, 
an  order  was  made  by  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  appointing 
William  A.  Ulman  as  receiver  of  said  Hudson  Hotel  Com- 
pany. That  said  William  A.  Ulman  qualified  as  such 
receiver  and  ever  since  has  been  and  still  is  acting  as 
such. 

That  an  order  was  duly  made  on  the  30th  day  of  April, 
1915,  by  Hon.  Learned  Hand,  District  Judge  of  the 
United  States  for  the  Southern  District  of  New  York, 
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granting  leave  to  these  plaintiffs  to  sue  William  A.  Ulman 
as  receiver  of  the  Hudson  Hotel  Company  in  this  action 
and  said  order  was  duly  entered  and  filed  in  the  office  of 
the  Clerk  of  said  Coiirt  on  said  day. 

16.  That  of  the  plaintiffs  herein,  Danforth  E.  Ain&- 
worth,  Alfred  S.  BroUey,  Parker  Coming,  Joseph  I. 
Dowlii^,  Elizabeth  S.  Dowling,  Martin  H.  Glynn,  Na- 
than Hatch,  Peter  D.  Kieman,  Joseph  S.  Martin,  William 
E.  Millbank,  and  William  G.  VanLoon  never  paid  any 
portion  of  such  subscription  and  never  became  or  were 
stockholders  of  said  Hudson  Hotel  Company. 

17.  That  shortly  after  the  contract  of  sale  was  ter- 
minated, the  several  plaintiffs  who  had  paid  ten  per  cent 
upon  their  subscriptions  were  repaid  the  amount  so  paid. 

18.  That  the  defendant  Henry  L.  Merry  in  December, 
1911,  at  the  time  when  the  siun  of  $25,000  upon  which 
his  alleged  claim  herein  is  founded,  and  at  the  time  of  the 
incorporation  of  the  defendant  Hudson  Hotel  Company, 
was  a  partner  in  business  with  Lucius  M.  Boomer. 

19.  That  said  loan  of  $25,000  was  made  by  said  Meny 
and  Boomer  and  Frank  M.  Andrews. 

20.  That  said  Lucius  M.  Boomer  was  one  of  the  sub- 
scribers to  the  certificate  of  incorporation  of  said  Hudson 
Hotel  Company  and  has  ever  since  its  incorporation, 
been  a  director  thereof. 

21.  That  the  defendant  Frank  M.  Andrews  and  Com- 
pany, one  of  the  alleged  creditors  of  said  Hudson  Hotel 
Company,  was  at  all  the  times  stated  in  the  complaint,  and 
still  is  a  domestic  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  State  of  New  York. 

22.  That  Frank  M.  Andrews  was  the  president  of  such 
corporation,  Frank  M.  Andrews  and  Company,  and  from 
the  time  of  its  incorporation  up  to  the  time  of  the  appoint- 
ment of  WiUiam  A.  UTman  as  receiver,  was  also  a  director 
and  vice  president  and  acting  president  of  the  Hudson 
Hotel  Company. 

23.  That  the  defendant  William  A.  Ulman,  receiver 
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of  said  Hudson  Hotel  Company,  at  all  the  times  men- 
tioned in  the  complaint,  was  a  director  of  said  Frank  M. 
Andrews  and  Company  and  from  the  time  of  the  incorpo- 
ration of  the  Hudson  Hotel  Company  was  a  director  of 
and  counsel  for  said  company,  and  had  been  for  some 
tune  prior  to  his  appointment  as  receiver,  the  secretary 
and  treasurer  of  said  Hudson  Hotel  Company. 

24.  That  the  defendant  William  E.  Rhodes,  one  of 
the  alleged  creditors  of  said  Hudson  Hotel  Company, 
was  from  the  time  of  the  incorporation  of  said  Hudson 
Hotel  Company  and  up  to  the  time  of  the  appointment 
of  the  receiver  thereof,  one  of  the  directors  of  said  com- 
pany. 

25.  That  the  defendant  T.  Coleman  duPont,  one  of 
the  alleged  creditors  of  said  Hudson  Hotel  Company, 
was  from  the  time  of  the  incorporation  of  said  Hudson 
Hotel  Company,  and  up  to  the  time  of  the  appointment 
of  the  receiver  thereof,  one  of  the  directors  of  said  com- 
pany. 

26.  That  all  of  the  said  claims  have  been  due  for  more 
than  two  years  and  that  no  action  was  commenced  by 
any  of  said  allied  creditors  ag^nst  said  Hudson  Hotel 
Company  to  recover  upon  any  of  said  claims;  that  no 
judgment  was  ever  rendered  or  obtained  on  any  of  said 
claims,  and  that  no  execution  was  ever  issued  thereon 
against  the  Hudson  Hotel  Company. 

Condusians  of  Law 

1.  That  plaintiffs  are  entitled  to  judgment  that  the 
said  stock  subscriptions  of  all  the  plaintiffs  and  said 
Peter  Kinnear  be  canceled  and  rescinded. 

2.  That  the  said  Hudson  Hotel  Company  and  William 
A.  XJlman  as  receiver  thereof,  be  enjoined  from  asserting 
the  validity  thereof,  and  from  bringing  or  maintaining 
any  action  at  law  or  in  equity  based  thereon,  and  from 
taking  any  steps  for  the  collection  of  any  of  said  sub- 
scriptions. 
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3.  That  the  claims  of  the  defendants  Henry  L.  Merry, 
Frank  M.  Andrews  and  Company,  William  E.  Rhodes 
and  T.  Coleman  duPont  are  void  and  invalid  as  against 
the  plaintiffs  herein. 

4.  That  plaintiffs  are  entitled  to  recover  of  the  de- 
fendants the  costs  of  this  action. 

Judgment  accordingly  is  directed. 
Dated,  Sept.  12th,  1917. 

C.  C.  Van  Kibk. 

J.  o.  C« 
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(TiUe  of  action) 

This  action  having  been  brought  to  trial  before  Hon. 
Charles  C.  Van  Kirk,  Justice  of  this  Court,  at  a  term 
thereof,  held  in  the  County  of  Schenectady  on  the  21st 
day  of  May,  1917,  and  the  said  Justice  having  rendered 
a  decision  in  favor  of  the  plaintiffs  and  against  the  de- 
fendants, in  and  by  which  decision  it  was  determined 
that  the  plaintiffs  are  entitled  to  judgment  that  the  stock 
subscription  of  all  of  the  plaintiffs  and  Peter  Einnear, 
deceased,  be  canceled  and  rescinded  and  that  the  de- 
fendants, Hudson  Hotel  Company  and  William  A.  UI- 
man,  as  receiver  of  Hudson  Hotel  Company,  be  enjoined 
from  asserting  the  validity  of  said  stock  subscriptions  and 
from  bringing  or  maintaining  any  action  at  law  or  in 
equity  based  thereon,  and  from  taking  any  steps  for  the 
collection  of  any  of  said  subscriptions  and  that  the  claims 
of  the  defendants,  Henry  L.  Merry,  Frank  M.  Andrews 
and  Company,  William  E.  Rhodes  and  T.  Coleman  du- 

^  From  Whdlen  v.  Hudson  Hatd  Co.,  see  ante,  page  377. 
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Pont^  are  void  and  invalid  as  agaiost  the  plaintiffs  herein^ 
and  that  plaintiffs  are  entitled  to  recover  of  the  defend- 
ants, except  William  A.  Uhnan  as  receiver  of  Hudson 
Hotel  Company,  the  costs  of  this  action  together  with  an 
extra  allowance  of  one  thousand  dollars  ($1,000.00). 

Now,  on  motion  of  John  A.  Stephens,  attorney  for 
said  plaintiffs,  it  is  hereby  ordered  and  adjudged  that 
the  stock  subscriptions  of  all  of  above  named  plaintiffs 
and  Peter  Elnnear,  deceased,  be  canceled  and  rescinded. 

That  the  defendants,  Hudson  Hotel  Company  and 
William  A.  Ulman,  as  receiver  thereof,  be  enjoined  from 
asserting  the  validity  of  said  subscriptions  and  from 
bringing  or  maintaining  any  action  at  law  or  in  equity 
based  thereon  and  from  taking  any  steps  for  the  collection 
of  any  of  said  subscriptions. 

That  the  claims  of  the  defendants,  Heniy  L.  Merry, 
Frank  M.  Andrews  and  Company,  William  E.  Rhodes  and 
T.  Coleman  duPont  are  void  and  invalid  as  against  the 
plaintiffs  herein,  and  plaintiffs'  costs,  allowance  and 
disbursements  having  been  taxed  at  the  sum  of  thirteen 
hundred  fifty-five  dollars  and  fifty-two  cents  ($1,355.52), 
it  is  further  adjudged  that  the  plaintiffs  recover  of  said 
defendants  except  William  A.  Ulman,  as  receiver  of 
Hudson  Hotel  Company,  the  said  sum  of  $1,355.52,  the 
costs,  allowance  and  disbursements  as  taxed,  and  that 
they  have  execution  therefor. 

Entered  September  19,  1917. 

Geo.  C.  Moon, 

Clerk. 
By  Anthony  Pfan, 
2nd  Deputy  Clerk. 
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Samuel  Brown,  Appellant,  v.  John  G.  De  Graff,  Re- 
spondent ^ 

(183  App.  Div.  177;  Third  Department,  May  8, 1918) 

Evidence;  landlord  and  tenant;  parol  agreement  to  coostruct 
building  capable  of  carrying  certain  weight  for  tenant;  when 
parol  agreement  not  merged  in  lease  of  building 

1.  Where  after  the  burning  of  a  storehouse,  the  landlord  agreed 
by  parol  to  rebuUd,  and  to  construct  a  building  with  strength 
sufficient  to  support  three  carloads  of  slate  and  to  rent  the 
new  structure  to  the  tenant,  such  parol  contract  was  hdd  not 
to  be  merged  in  a  written  lease  of  the  building  subsequently 
executed,  but  that  it  might  be  proved  in  an  action  by  a  tenant 
for  damages  caused  by  the  coUapse  of  the  floor  of  such  new 
building. 

Appeal  by  the  plaintiff,  Samuel  Brown,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Montgomery  on  the 
13th  day  of  February,  1917,  upon  a  dismissal  of  the  com* 
plaint  by  direction  of  the  court  at  the  close  of  plaintiff's 
case. 

J.  H.  Dealy,  for  the  appellant. 

Harry  V.  Borstf  for  the  respondent. 

Cochrane,  J.: 

The  plaintiff  allies  in  his  complaint  that  on  August  5, 
1915,  the  defendant  leased  to  him  a  bam  for  the  purpose 
of  storing  roofing  slate  at  the  monthly  rental  of  eight  dol- 
lars, and  that  he  took  possession  of  and  has  since  contin- 
uously used  and  occupied  the  premises  and  paid  the  rent 
therefor,  and  that  about  August  22,  1916,  the  bam  was 
entirely  destroyed  by  fire;  that  the  defendant  agreed  to 

^  See  complaint  from  this  case,  post,  page  440. 
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construct  in  place  of  said  bam  a  storehouse  of  sufficient 
capacity  and  strength  to  hold  at  least  three  carloads  of 
roofing  slate ' '  on  condition  that  the  plaintiff  would  lease  the 
same  for  a  term  of  two  years  at  a  rental  of  $120  per  year;" 
that  the  plaintiff  was  to  have  possession  of  said  storehouse 
immediately  upon  its  completion,  and  that  the  increased 
rent  should  begin  October  1,  1916;  that  defendant  did 
erect  a  storehouse  for  plaintiff  for  the  purpose  of  storing 
slate,  and  the  plaintiff  on  September  25,  1916,  ''entered 
into  a  written  lease  for  said  premises  for  the  term  of  two 
years  as  was  agreed  upon;"  that  on  Sept^nber  29,  1916, 
defendant  delivered  possession  of  the  storehouse  to  the 
plaintiff,  who  immediately  began  unloading  slate  therein 
from  a  car,  and  that  when  about  four-fifths  of  one  car- 
load of  slate  had  been  placed  in  said  storehouse,  the  floor 
thereof  collapsed  and  the  slate  was  precipitated  into  the 
cellar  and  damaged.  The  complaint  states  a  cause  of 
action  for  damages  to  the  property  of  the  plaintiff  be- 
cause of  breach  of  contract  by  the  defendant. 

The  evidence  on  the  part  of  the  plaintiff  tends  to  estab- 
lish the  allegations  of  his  complaint.  He  testified  that 
after  the  destruction  of  the  bam  by  fire  the  defendant 
agreed  to  construct  a  new  building  for  the  use  of  the 
plaintiff  at  a  rental  to  be  increased  from  eight  dollars  to 
ten  dollars  a  month.  The  plaintiff  also  testified:  "I  told 
him  that  the  old  building  was  a  good  building  and  when 
it  burned  down  that  I  had  three  carloads  of  slate  in  there 
which  would  weigh  about  120  tons,  paper,  nails  and  all 
the  trimmings,  and  I  said  if  he  would  put  me  up  as  good 
a  storehouse  as  the  old  one  was  it  would  be  all  right."  He 
further  testified  that  he  was  to  occupy  the  buUding  as 
soon  as  it  was  completed  and  that  he  was  to  have  a  lease 
thereof  for  two  years.  It  developed  at  the  trial  that  on 
September  25,.  1916,  a  written  lease  was  executed  between 
the  parties  of  the  new  building  for  a  term  of  two  years  to 
con[unence  October  1,  1916;  that  two  days  after  the  exe- 
cution of  the  lease  the  defendant  told  the  plaintiff  that 
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the  building  was  ready  for  use  and  on  September  twenty- 
ninth,  after  plaintiff  had  placed  therein  about  twenty- 
six  tons  of  slate,  being  part  of  one  carload,  the  floor  col- 
lapsed, causing  damage  to  the  slate.  The  lease  so  far  as 
disclosed  by  the  record  contained  no  covenants  except  that 
the  plaintiff  covenanted  that  he  would  not  assign  the 
the  lease  nor  sublet  the  premises  nor  make  any  altera- 
tions therein  without  the  written  consent  of  the  defendant. 
The  plaintiff  has  paid  rent  without  interruption  at  the 
rate  of  eight  dollars  a  month  to  October  1,  1916,  and 
since  that  time  at  the  rate  of  ten  dollars  a  month. 

It  is  to  be  observed  tibat  although  the  injury  to  the 
plaintiff's  property  occurred  after  the  execution  of  the 
written  lease  it  was  nevertheless  before  the  commence- 
ment of  the  telm  created  thereby.  The  defendant,  how- 
ever, assumes  that  the  case  is  to  be  disposed  of  in  all  re- 
spects as  if  the  accident  had  occurred  after  October  first, 
the  conmiencement  of  the  term  of  tenancy  created  by  the 
written  lease.  It  may  be  that  such  assumption  is  correct. 
That  lease  contains  no  covenant  or  agreement  as  to  the 
condition  or  strength  of  the  building.  It  carried  with  it 
no  implied  warranty  or  agreement  that  the  property  was 
suitable  for  the  purpose  for  which  it  was  hired.  Edwards 
V.  New  York  &  Harlem  R.  R.  Co.,  98  N.  Y.  245;  Daly  v. 
Wise,  132  id.  306;  Franklin  v.  Broum,  118  id.  110;  Jaffe 
V.  Harteau,  66  id.  398. 

The  plaintiff  relies  on  the  oral  contract  made  before 
the  construction  of  the  new  building,  the  effect  of  which 
as  he  contends  was  that  such  building  would  have  a  carry- 
ing strength  of  120  tons.  The  defendant  thereupon  in- 
vokes the  rule  that  prior  negotiations  were  merged  in  the 
written  lease.  That  rule,  together  with  its  exceptions, 
received  elaborate  consideration  in  the  case  of  Thomas  v. 
Scutt,  127  N.  Y.  133,  137,  where  it  was  stated:  "Delivery 
upon  an  unperformed  condition  and  the  like  may  be 
shown  by  parol,  not  to  contradict  or  vary,  but  to  destroy 
a  written  instrument.     Such  proof  does  not  recognize 
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the  contract  as  ever  existing  as  a  valid  agreement  and  is 
received  from  the  necessity  of  the  case  to  show  that  that 
which  appears  to  be,  is  not  and  never  was  a  contract." 

The  oral  contract  on  which  the  plaintiff  relies  was  not  a 
contract  for  repairs  after  the  commenc^nent  of  the  lease, 
nor  yet  a  contract  to  repair  an  existing  building  prepara- 
tory to  the  beginning  of  a  lease.  It  was  a  contract  to 
create  a  building  for  a  particular  purpose.  Until  the 
building  was  constructed  no  lease  thereof  could  be  made. 
The  proposed  lease,  therefore,  was  clearly  conditional  on 
the  oral  agreement  which  the  defendant  made.  Until  he 
performed  that  agre^nent,  no  lease  could  be  effective. 
That  agreement  was  to  construct  a  building  of  sufficient 
strength  to  carry  three  carloads  of  slate.  This  was  the 
contract  which  the  defendant  was  to  perform  before  the 
lease  became  effective.  The  lease  was  conditional  on  the 
performance  by  the  defendant  of  the  prior  oral  contract. 
Under  such  circmnstances  the  oral  promise  is  collateral 
to  the  written  lease  and  proof  thereof  does  not  violate 
the  rule  against  receiving  oral  evidence  to  contradict 
or  vary  1ihe  terms  of  a  written  instrument.  It  is  to  be 
noted  that  the  latter  instrument  contains  no  provision 
inconsistent  with  the  prior  oral  contract.  Clenighan  v. 
McFarland,  11  Supp.  719;  Sire  v.  Rumbold,  39  N.  Y.  St. 
Repr.  85;  Greene  v.  Ker,  48  Misc.  609;  95  Supp.  569; 
Hall  V.  Beston,  16  Misc.  528;  38  Supp.  979;  Van  Der- 
hoefy.  Hartmann,  63  App.  Div.  419;  71  Supp.  552. 

In  Wilson  v.  Deeny  74  N.  Y.  531,  the  plaintiff  sought  to 
cancel  a  lease  on  the  ground  that  the 'defendant  failed  to 
perform  an  oral  agreement  not  covered  by  its  terms.  It 
was  held  that  no  groimd  for  equitable  relief  was  estab- 
lished, but  the  court  at  page  538  recognized  the  distinc- 
tion above  indicated  as  follows: '' Reference  has  not  been 
made  to  a  class  of  cases  in  which  oral  or  parol  agreements 
have  been  held  to  be  collateral  to  a  deed  cotemporaneously 
executed,  and  not  merged  in  it,  for  if  the  present  case 
could  be  brought  within  the  principle  of  those  cases,  it 
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woiild  not  help  the  plaintififs,  as  their  only  remedy  would 
be  an  action  for  damages  for  the  breach  of  the  parol  con- 
tract.'* 

In  Mann  v.  Nunn^  43  L.  J.  (C.  P.)  241,  a  case  "where  a 
lessor  promised  that  if  the  proposed  lessee  would  take  the 
lease  of  a  house,  he  would  put  the  house  in  a  state  fit  for 
habitation,  the  promise  was  held  to  be  collateral  to  the 
written  lease  and  provable  by  parol  evidence  for  the 
piupose  of  recovering  damages  for  the  breach  of  it." 
This  quotation  was  recited  approvingly  in  Chapin  v. 
Dobson,  78  N.  Y.  74, 81. 

In  HaU  V.  BesUm,  16  Misc.  Rep.  528;  38  Supp.  979, 
the  court  said  in  its  opinion:  ''In  Clenighanv.  McFarland, 
11  Supp.  719,  the  oral  agreement  was  to  put  premises  in 
repair  before  the  commencement  of  the  term,  and  as  a 
condition  precedent  to  the  operation  of  the  lease.  So, 
in  Mann  v.  Nunn,  43  L.  J.  C.  P.  241,  the  agreement  was 
to  put  an  unfinished  house  in  a  state  fit  for  habitation  be- 
fore the  commencement  of  the  term.  In  the  CJenighan 
'case  the  court  recognizes  the  distinction  by  holding  that 
if  the  agreement  had  been  to  make  repairs  during  the 
term,  proof  of  the  oral  agreement  would  have  bee^  in- 
admissible, and  so  in  the  other  cases  the  promise  held  to 
be  collateral  was  to  do  acts  antecedent  to  the  operation 
of  the  demise."  That  opuiion  received  the  approval  of 
the  Appellate  Division,  26  App.  Div.  105,  109;  49  Supp. 
811,  and  also  of  the  Court  of  Appeals  (165  N.  Y.  632). 

Cases  holding  that  prior  or  contemporaneous  oral  agree- 
ments are  merged  in  a  written  lease  differ  materially  in 
their  facts  from  the  present  case.  Instances  of  such  cases, 
Daly  V.  Piza,  105  App.  Div.  496;  94  Supp.  154,  and 
Smith  V.  SmuU,  69  App.  Div.  452;  74  Supp.  1061,  where  the 
distinction  is  sharply  indicated.  In  the  first  case  it  was 
expressly  stated:  ''It  is  not  claimed  that  the  written 
lease  was  not  to  take  effect  until  the  terms  of  the  oral 
agreement  had  been  complied  with,"  and  in  the  latter 
case  it  was  said:  ''The  case  is  not  presented  of  an  oral 
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agreement  by  which  it  was  arranged  that  the  written 
lease  was  not  to  take  effect  until  certain  conditions  were 
performed/'  In  the  case  before  us  there  was  not  even  a 
building  when  the  oral  contract  was  made  which  could  be 
the  subject  of  a  lease.  The  oral  contract  contemplated 
the  construction  of  a  building  for  a  certain  purpose  and 
the  execution  of  a  lease  in  respect  thereto  after  the  creation 
of  the  building.  Clearly  the  lease  was  not  to  be  effective 
until  the  oral  conditions  were  performed.  The  condition 
under  which  the  lease  was  to  be  executed  was  that  a 
building  was  to  be  constructed  capable  of  carrying  a  cer- 
tain weight.  Until  the  defendant  complied  with  that 
condition  he  had  no  right  to  execute  the  lease.  This  con- 
dition was  not  observed  by  the  defendant^  and  within  the 
authorities  his  failure  to  observe  the  same  gives  the  plain- 
tiff a  cause  of  action  for  damages  which  he  has  sustained 
by  reason  of  such  failure. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred;  H.  T.  Eellogo,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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CompUdnt;  Danuif  es  for  ColUipM  of  Floor  in  Boildlag  wbich  Land- 
lord Constructed  ^Mdally  for  Tenant  > 

Supreme  Court,  Montgomery  Coimty. 

Samuel  Brown, 

Plaintiff, 
against 
John  G.  De  Graff, 

Defendant. 

The  plaintiff  herein  complains  of  the  above  named 
defendant  and  allies  the  following  facts  as  constituting 
his  cause  of  action: 

First:  That  the  plamtiff  is  a  resident  of  the  City  of 
Amsterdam,  Montgomery  County,  N*  Y.,  and  carries 
on  and  conducts  the  business  of  dating  roofs;  that  the 
defendant  is  a  resident  of  the  Town  of  Amsterdam,  Mont- 
gomery County,  N.  Y.,  and  now  is  and  at  all  the  times 
hereinafter  mentioned  was  the  owner  of  a  certain  parcel 
of  land,  with  the  bam  thereon,  situate  adjacent  to  the 
tracks  of  the  New  York  Central  &  Hudson  River  Rail- 
road about  one  mile  east  of  the  City  of  Amsterdam. 

Second:  That  on  or  about  the  5th  day  of  August, 
1915,  the  defendant  herein  let,  leased  and  rented  a  ix)r- 
tion  of  said  premises  and  bam  to  the  plaintiff  for  the  pur- 
pose of  storing  roofing  slate  at  a  rental  of  eight  dollars  ($8) 
per  month.  That  the  plaintiff  entered  upon  and  took 
possession  of  said  premises  and  has  since  continuously 
used  and  occupied  said  premises  and  paid  the  rent  re- 
served therefor. 

Third:  That  on  or  about  the  22nd  day  of  August, 

^  From  Brown  v.  De  On^ff^  see  ante,  pa^  434. 
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1916,  the  said  bam,  together  with  its  contents,  was  en- 
tirely destroyed  by  fire;  and  thereafter  the  said  defendant 
promised  and  agreed  to  build  and  construct  in  its  place 
and  stead,  a  storehouse  for  the  said  plaintiff  of  sufficient 
size,  capacity  and  strength  to  hold  at  least  three  carloads 
of  roofing  slate  on  condition  that  the  plaintiff  would 
lease  the  same  for  a  term  of  two  years  at  a  rental  of 
one  himdred  and  twenty  dollars  ($120)  per  year.  It 
was  mutually  understood  and  agreed  that  the  plaintiff 
should  have  possession  of  and  should  use  and  occupy 
said  storehouse  immediately  upon  its  completion,  and 
that  the  increased  rent  should  begin  on  the  1st  day  of 
October,  1916.  That  defendant  did  erect  a  storehouse 
for  pkdntiff  for  the  purpose  of  storing  slate,  and  the  plain- 
tiff on  or  about  the  25th  day  of  September,  1916,  entered 
into  a  written  lease  for  said  premises  for  the  term  of 
two  years  as  was  agreed  upon. 

Fourth:  That  on  the  27th  day  of  September,  1916, 
the  defendant  herein  notified  the  plaintiff  that  said  store- 
house was  completed  and  ready  for  occupancy;  and  on 
the  29th  day  of  September,  1916,  the  defendant  turned 
over  the  possession  thereof  to  the  plaintiff  who  immedi- 
ately entered  the  same  and  b^an  the  use  of  it  by  im- 
loading  roofing  slate  from  a  car  on  the  adjacent  track 
and  piling  the  same  upon  the  floor  of  said  building. 

Fifth:  That  when  about  foiu*-fifths  of  the  carload 
of  slate  had  been  unloaded  and  placed  in  said  storehouse 
the  floor  suddenly  broke,  collapsed  and  fell  and  the  said 
slate  was  all  precipitated  into  the  cellar  some  ten  feet 
below.  That  a  large  part  of  said  slate  was  crushed, 
shattered,  cracked,  broken,  destroyed  and  rendered  en- 
tirely useless,  causing  the  plaintiff  dams^e  to  the  amoimt 
of  three  himdred  and  thirty-five  dollars  and  sixty-five 
cents  ($335.65). 

Sixth:  That  said  accident  was  occasioned  by,  and 
said  damage  was  caused  solely  by  the  wrongful  and 
B^ligent  acts  of  the  defendant  in  improperly  and  care- 
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lessly  constructing  said  building;  in  using  unsuitable, 
improper  and  inadequate  lumber  for  flooring,  floor  beams, 
trimmers  and  columns;  in  failing  to  properly  nail  or 
fasten  said  floor,  floor  beams,  trimmers  and  colmnns;  in 
failing  to  provide  proper  and  sufficient  caps  for  said 
columns;  and  in  failing  to  provide  a  sufficient  number 
of  columns,  trimmers  and  floor  beams  of  proper  material 
and  of  sufficient  strength  and  size  to  support  the  load  that 
would  be  imposed  upon  the  said  floor. 

Wherefobe,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  three  hundred  and  thirty-five 
dollars  and  sixty-five  cents  ($335.65),  together  wilii  the 
costs  of  this  action  and  such  other  and  further  relief  as 
may  be  just  and  proper. 

Dated,  November  28th,  1916. 

J.  H.  Dealt, 
Attorney  for  Plaintiff, 
51  East  Main  Street, 
Amsterdam,  N.  Y. 

[Verification.] 


John  B.  Olmsted  et  al.,  Respondents  v.  John  H. 
Meahl,  as  Coitntt  Clerk  of  the  Countt  of  Erie, 
ET  AL.,  Appellants.^ 

(219  N.  Y.  270;  114  N.  E.  393;  aflF'g  172  App.  Div.  263;  160  Supp.  708, 

which  affimied  158  Supp.  1029) 

Taxpayer's    action;    restraining    county   clerk   from   appointing 
deputies  in  disregard  of  Civil  Service  Law;   injunction 

1.  While  a  county  clerk  is  a  constitutional  state  officer  and  is 
not  subject  to  a  taxpayer's  action  in  so  far  as  his  duties  as 
clerk  are  concerned,  nevertheless  the  duty  expressly  imposed 
upon  him  by  the  Legislature  in  appointing  special  deputies 

^  The  case  of  Wilcox  v.  MeM  was  decided  with  the  case  reported 
in  the  text.    The  Olmsted  case  was  begun  on  January  Ist,  after  the 
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is  a  duty  perfonned  in  his  capacity  as  a  county  officer  and  a 
taxpayer's  action  will  lie  against  him  because  of  his  disregard 
of  the  Civil  Service  Law  in  making  such  appointments. 
2.  A  taxpayer's  action  against  a  public  officer  to  restrain  or 
prevent  the  waste  of  public  funds  or  injury  to  public  prop- 
erty or  to  restrain  a  threatened  illegal  official  act,  is  entirely 
statutory  and  relates  solely  to  officials  of  coimties,  towns, 
cities,  villages  or  municipal  corporations,  and  not  to  officers 
of  the  State  acting  as  such.  (See  Code  Civ.  Pro.,  §  1925; 
Cons.  Laws,  ch.  24,  §  51.) 


County  Clerk  had  taken  office.  The  Wilcox  case  was  bogun  on  De- 
cember 30th,  just  prior  to  the  time  the  County  Clerk  took  office  and 
an  injunction  was  granted  in  both  cases.  The  complaints  in  both  cases 
were  practically  the  same.  Undoubtedly  one  action  was  begun  before 
the  County  Clerk  took  office  in  an  attempt  to  prevent  him  from  making 
the  threatened  appointments  and  out  of  abundant  caution  a  second 
action  was  begun  after  he  took  office  out  of  fear  probably  that  an  in- 
junction would  not  lie  against  him  in  his  official  capacity  prior  to 
January  1st,  when  his  term  began.  The  court  held,  however,  that  the 
injunction  should  be  sustained  in  both  cases  and  that  the  complaints 
in  both  cases  stated  facts  sufficient  to  constitute  a  cause  of  action. 
In  the  second  action,  it  was  held  that  where  a  complaint  in  an  action 
brought  a  day  before  a  county  clerk  was  about  to  enter  on  the  duties 
of  his  office,  in  which  it  was  alleged  in  substance  that  such  clerk  pub- 
licly stated  that  after  he  had  taken  the  oath  of  office  he  would  imme- 
diately upon  entering  upon  the  discharge  of  the  duties  of  his  office, 
appoint  new  special  deputy  coimty  clerks  in  place  of  those  in  office, 
without  obeying  the  Civil  Service  Law  or  the  rules  and  r^ulations  of 
the  State  Civil  Service  Commission,  and  it  was  fiuiher  alleged  that 
such  appointments  would  be  illegal  and  that  by  such  illegal  acts,  the 
property  of  the  taxpayers  would  be  wrongfully  diverted  and  wasted, 
it  was  held  that  such  threatened  acts  were  immediately  connected 
with  the  discharge  of  the  duties  of  the  coimty  clerk  and  were  so  im- 
minent that  an  action  to  retrain  them  should  be  sustained  as  within 
the  fair  construction  of  the  taxpayer's  acts. 
See  the  following  forms  from  the  Olmsted  case  at  the  pages  indicated: 
Complaint,  page  450;  affidavit  on  motion  for  temporary  injimction, 
page  462;  temporary  injunction,  page  467;  the  opinion  of  the  court 
at  Special  Term,  page  470;  notice  of  motion  for  leave  to  appeal  to  the 
Court  of  Appeals  and  that  certain  questions  be  certified,  page  474; 
order  granting  leave  to  appeal  to  Court  of  Appeals,  page  476. 
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Appeal  by  permission  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Fourth  Judicial  Depart- 
ment, entered  March  25th,  1916,  which  affirmed  an  order 
entered  in  the  office  of  the  Clerk  of  the  Supreme  Court, 
Erie  County,  on  January  27th,  1916,  granting  a  pre- 
luninary  injimction  in  the  above  entitled  action. 

The  following  question  was  certified  to  the  Court  of 
Appeals: 

''Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action?" 

Edward  Hatch,  John  T.  Ryan,  Paul  J.  Bait  and  Percy 
8.  Lansdowne,  for  appellants. 

Simon  Fleiachmann  and  Basil  H.  RdbiUardf  for  re- 
spondents. 

Chase,  J.: 

This  is  a  taxpayer's  action.  The  courts  of  this  state 
hold  that  at  common  law  a  taxpayer,  as  such,  has  no 
right  of  action  against  a  public  officer  to  restrain  or 
prevent  the  waste  of  public  funds  or  injury  to  public 
property,  or  to  restrain  a  threatened  illegal  official  act. 
AUschvl  V.  Ludvng,  216  N.  Y.  459,  464;  111  N.  E.  216; 
Admiral  BeaJty  Co.  v.  City  of  New  York,  76  Misc.  346; 
135  Supp.  384,  affirmed  on  opinion  below,  151  App.  Div. 
888;  135  Supp.  1097;  affirmed,  206  N.  Y.  110;  99  N.  E. 
241;  Ann.  Cas.  1914A,  1054.  Such  an  action  may  be 
maintained  pursuant  to  the  provisions  of  §  1925  of  the 
Code  of  Civil  Procedvu-e,  or  §  51  of  the  General  Municipal 
Law  (Cons.  Laws,  c.  24),  and  is  recognized  by  §  28  (for- 
merly 27)  of  the  Civil  Service  Law.  The  authority  there- 
for, if  at  all,  must  be  foimd  in  such  statutes,  or  one  of  them. 
Greene  v.  Knox,  175  N.  Y.  432;  67  N.  Y.  899;  Steele  v. 
Village  of  Glen  Park,  193  N.  Y.  341;  86  N.  E.  26;  Slavin 
V.  McGuire,  205  N.  Y.  84;  98  N.  E.  405;  Ann.  Cas.  1913C 
881. 
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Section  1925  of  the  Code  of  Civil  Procedure  provides: 

''An  action  to  obtain  a  judgment,  preventing  waste  of, 
or  injury  to,  the  estate,  fimds,  or  other  property  of  a 
county,  town,  city  or  incorporated  village  of  the  State, 
nmy  be  maintained  against  any  officer  thereof,  or  any 
agent,  commissioner,  or  other  person,  acting  in  its  behalf, 
either  by  a  citizen,  resident  therein,  or  by  a  corporation 
who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 
year  before  the  commencement  of  the  action,  has  paid, 
a  tax  therein.    •    •    •" 

Section  51  of  the  General  Municipal  Law  provides  that 
an  action  may  be  maintained,  as  therein  stated,  against — 
''all  officers,  agents,  commissioners  and  other  persons 
acting,  or  who  have  acted,  for  and  on  behalf  of  any 
county,  town,  village  or  mimicipal  corporation  in  this 
State,  and  each  and  every  one  of  them,  •  •  •  to  pre- 
vent any  illegal  official  act  on  the  part  of  any  such  of- 
ficers, agents,  commissioners  or  other  persons,  or  to  pre- 
vent waste  or  injury  to,  or  to  restore  and  make  good,  any 
property,  fimds,  or  estate  of  such  county,  town,  village 
or  municipal  corporation  by  any  person  or  corpora- 
tion.   .    .    ." 

Both  statutes  clearly  confine  the  right  to  maintain 
an  action  as  by  its  terms  provided,  to  one  against  officers, 
agents,  commissioners,  or  other  persons  acting,  or  who 
have  acted,  for  or  on  behalf  of  any  coxmty,  town,  city, 
village  or  municipal  corporation  in  this  State.  The  right 
to  maintain  an  action  is  not  given  against  an  officer, 
agent,  commissioner,  or  other  person  acting  for  and  on 
behalf  of  the  State.  We  must,  in  this  case,  therefore, 
first  determine  whether  the  defendant  Meahl,  in  the 
performance  of  the  proposed  acts  mentioned  in  the  com- 
plaint, would  be  acting  in  behalf  of  the  county  of  Erie 
or  the  State  of  New  York. 

The  coimty  clerk  is  a  constitutional  officer.  Const. 
N.  Y.,  art.  10,  §  1.  Although  a  constitutional  officer, 
he  is,  while  in  the  performance  of  his  general  duties  as 
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county  clerk,  a  local,  viz.,  a  county  oflBicer.    It  is  also 
provided  by  the  Constitution  that: 

''Clerks  of  the  several  counties  shall  be  clerks  of  the 
Supreme  Court,  with  such  powers  and  duties  as  shall 
be  prescribed  by  law/'    Const.  N.  Y.,  art.  6,  §  19. 

County  clerks  are  also  clerks  of  the  County  Courts. 
The  right  of  the  county  clerk,  either  personally  or  through 
deputies,  to  be  clerk  of  the  courts  is  constitutional,  and 
the  Legislature  may  not  transfer  any  of  his  essential 
functions  to  a  different  officer  chosen  in  a  different  manner. 
People  ex  rel  Wogan  v.  Rafferty,  208  N.  Y.  451;  102  N-  E. 
582.    The  county  clerk  as  a  clerk  of  the  courts  is  a  state 
officer,  and  in  the  performance  of  his  duties  as  sach  is 
performing  the  duties  of  a  state  officer.    In  so  acting  he 
is  a  part  of  the  judicial  system  of  the  State.    Such  system 
is  not  bounded  by  county  or  other  lines  which  subdivide 
the  State.    The  Legislature,  pursuant  to  the  Constitution, 
has  provided  by  law  for  the  appointment  of  special  dep- 
uty clerks.    Section  169  of  the  County  Law  (Cons.  Laws, 
c.  11,  amended  by  Laws  1915,  c.  345)  provides: 

'^In  every  county  other  than  the  coimties  of  Queens, 
Westchester,  Dutchess,  Orange  and  Rockland  the  coimty 
clerk  may,  from  time  to  time,  by  an  instrument  in  writing, 
filed  in  his  office,  appoint,  and  at  pleasure  remove,  one 
or  more  special  deputy  clerks  to  attend  upon  any  or  all 
of  the  tenns  or  sittings  of  the  courts  of  which  he  is 
clerk.  •  .  .  Each  person  so  appointed  must,  before 
he  enters  upon  the  duties  of  his  office,  subscribe  and  file 
in  the  clerk's  office  the  constitutional  oath  of  office;  and 
he  possesses  the  same  power  and  authority  as  the  clerk 
at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat.    .    •    /' 

The  decisions  of  the  courts  are  numerous  that,  in  sub- 
stance, sustain  the  conclusion  that  a  coimty  clerk,  when 
actually  engs^ed  as  a  clerk  of  the  courts,  and  his  special 
deputies  acting  in  his  behalf  as  such  court  clerks  are  part 
of  the  judicial  system  of  the  State,  and  state  officers. 


leer,  j 


I. 


Mia 


iff 


Olmsted  v.  Meahl  447 

Opinion  of  the  Court 


Quin  V.  Mayor,  etc.,  of  N.  Y.,  44  How.  Pr.  266;  aflSrmed, 
53  N.  Y.  627;  Whitemore  v.  Mayor,  etc.,  of  N.  Y.,  5  Hun, 
196,  affirmed,  67  N.  Y.  21;  Landon  v.  Mayor,  etc.,  39 
Super.  Ct.  467;  People  ex  rel.  Phelps  v.  Court  of  General 
Sessions  of  the  County  of  New  York,  13  Him,  396;  Taylor 
jntr  Or  V.  Mayor,  etc.,  of  N.  Y.,  67  N.  Y.  87,  93;  Stetvart  v.  Mayor, 

etc.,  of  N.  Y.,  16  App.  Div.  648;  44  Supp.  676;  People  ex 
J|M«  rel.  Gilchrist  v.  Murray,  73  N.  Y.  636;  Slavin  v.  MdGuire, 

I^W  205  N.  Y.  84;  98  N.  E.  405;  Ami.  Cas.  1913C,  881; 

^^  Schieffelin  v.  Komfort,  212  N.  Y.  620;  106  N.  E.  676. 

i^K  In  County  of  Albany  v.  Hooker,  204  N.  Y.  1, 19;  97  N.  E. 

sisa*  403,  408  (Ann.  Cas.  1913C,  663),  Chief  Judge  CuUen, 

assail  in  his  concurrii^  opinion,  said: 

acti|{i  "The  Taxpayers' Act    .    .    .    authorizes  such  actions 

sb^  against  only  municipal  corporations  and  their  officers, 

MA  not  against  state  officers.    Hence  an  action  to  restrain 

i&tp  the  expenditiu'e  of  state  moneys  on  the  highways  men- 

!u/(i^  tioned  in  the  complaint,  if  such  expenditiu'e  is  ill^al,  can 

lIm;  be  brought  by  the  people  of  the  State  alone." 

In  Matter  of  Reynolds,  202  N.  Y.  430,  441;  96  N.  E. 
iQea^  87,  89,  416,  the  authority  to  bring  an  action  as  a  taxpayer 

ooat^  under  the  statutes  quoted  was  considered,  where  the 

j^  money  to  be  expended  was  city  money  and  the  officers 

(B  whose  action  was  sought  to  be  controlled  acted  locally, 

ril  and  were  appointed  by  local  authority,  and  the  court  say: 

"Who  are  the  officers  whose  ill^al  acts  may  be  re- 
strained?   Only  those  'acting  or  who  have  acted  for  or 
I  on  behalf  of  the  municipal  corporation.    The  defendants, 

if  the  city  board  of  elections,  doubtless  are  local  officers, 

[  but  no  relation  of  principal  and  agent,  or  of  master  and 

,  servant,  exists  between  them  and  the  city  (quoting  au- 

thorities). They  did  not  act  on  behalf  of  the  municipal 
corporation,  but  for  the  public  in  the  control  and  direc- 
tion of  the  machinery  of  the  general  elections  of  the 
State.  .  .  .  The  intention  of  the  Taxpayers'  Acts 
is  doubtless  to  afford  the  taxpayer  redress  for  the  waste, 
fraud,  and  peculations  of  public  officers,  but  it  was  never 
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intended  thereby  to  confer  on  courts  of  equity  jurisdio- 
tion  over  a  subject  which  had  always  been  excluded  from 
their  cognizance." 

It  is  clear,  therefore,  upon  authority  that  the  county 
clerk  and  each  of  the  special  deputy  clerks  appointed 
by  him  in  the  performance  of  their  duties  as  clerks  of  the 
Supreme  Court  or  as  a  clerk  of  the  County  Court  are 
state  officers,  performing  state  fimctions,  and  not  sub- 
ject to  control  by  action  piumiant  to  the  Tas^yers' 
Acts  or  either  of  them.  There  remains  the  narrow  ques- 
tion whether  the  county  clerk  in  appointing  his  special 
deputy  clerks,  acts  in  behalf  of  the  courts  and  the  State,  or 
in  behalf  of  the  county  in  which  he  is  elected  the  county 
clerk. 

The  constitutional  designation  of  the  '' clerks  of  the 
several  counties"  to  act  as  clerks  of  the  Supreme  Court 
is  descriptive  of  the  persons  designated.  It  is  to  be  noted 
that  a  county  officer  is  so  designated,  and  that  a  person 
selected  by  the  electors  of  the  coimty  should  be  called 
upon  to  perform  the  duties  of  that  office.  As  we  have 
seen,  the  coimty  clerk  is  a  coimty  officer,  while  the  same 
person,  acting  as  clerk  of  the  Supreme  Court,  is  a  state 
officer.  The  former  position  he  holds  by  election,  the 
latter,  by  constitutional  designation.  The  positions  are 
separate — one  local  and  the  other  statewide.  The  latter 
position  is  not  statewide  so  far  as  the  place  in  which  the 
incumbent  exercises  jurisdiction  or  as  regards  the  source 
from  which  he  obtains  his  compensation.  It  is  only 
statewide  in  the  very  acts  that  constitute  a  part  of  the 
judicial  system.  The  coimty  clerk  should  not  therefore 
be  considered  as  acting  in  his  capacity  as  a  State  officer 
except  as  he  performs  acts  that  are  in  themselves  a  part 
of  the  judicial  system.  The  State  in  the  nmintenance 
of  its  judicial  system  relies  upon  the  counties  to  provide 
the  necessary  assistants  for  the  clerk  of  the  court,  as  it 
reUes  upon  them  to  provide  places  in  which  to  hold  the 
courts  and  for  heating,  lighting,  and  generally  maintain- 
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ing  the  same.  It  is  impossible  in  the  large  coimties  for 
one  person  to  perform  personally  all  the  duties  required 
of  a  clerk  of  the  courts.  The  Legislature  has  expressly 
provided  that  the  county  clerk  shall  appoint  deputy 
clerks  to  attend  upon  the  terms  and  sittings  of  the  courts 
for  which  he  is  constitutionally  designated  as  clerk. 
While  the  special  deputy  clerks  are  state  officers,  the 
act  of  appointing  such  deputies  as  provided  by  statute 
is  not  in  itself  a  state  function,  any  more  than  the  appoint- 
ment of  policemen  by  the  board  of  trustees  of  a  village 
pursuant  to  the  Vills^e  Law  (Cons.  Laws,  c.  64),  or  the 
appointment  of  policemen  and  firemen  by  the  conunis- 
sioners  of  public  safety  of  second  class  cities  pursuant 
to  the  Second  Class  Cities  Law  (Consol.  Laws,  c.  53, 
art.  9),  and  many  other  acts  of  boards  of  supervisors, 
sheriffs,  district  attorneys  and  mimicipal  officers  that  are 
incidentally  and  collaterally  connected  with  the  work 
of  the  state  judicial  system.  We  repeat  that  the  power 
to  make  the  appointments  is  in  terms  given  to  the  coimty 
clerk,  and  not  to  clerks  of  the  courts.  The  mimificent 
purposes  of  the  Taxpayers'  Acts  will  be  best  subserved 
if  the  county  clerk,  in  the  appointment  of  special  deputy 
county  clerks,  is  deemed  to  be  acting  as  a  local  officer. 

The  appellants  state  in  their  brief  that  their  only  con- 
tention in  this  court  is  that  the  action  will  not  lie 
because  the  defendant  Meahl,  upon  the  facts  allied 
in  the  complamt,  has  not  acted,  and  was  not  acting,  as 
a  county  official.  We  are  of  the  opinion  that  a  coimty 
clerk  in  the  appointment  of  his  special  deputies  is  perform- 
ing a  duty  expressly  imposed  upon  him  by  the  L^islatiu*e 
to  be  performed  in  his  capacity  as  a  county  officer. 

In  view  of  the  statement  in  the  appellants'  brief  it  is 
unnecessary  for  us  to  consider  the  other  questions  that 
have  been  urged  or  suggested  in  the  courts  below,  except 
to  say  that  they  do  not  require  a  n^ative  answer  to  the 
question  submitted  herein. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
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with  costs,  and  the  question  certified  answered  in  the 
aflSnnative. 

HiscocK,  CuDDEBACK,  HooAN,  Cabdozo,  and  Pound, 
JJ.,  concur.    Willabd  Babtlett,  C.  J.,  absent. 
Order  affirmed. 


Fonn  No.  86 

Complaint;  Taxpayer's  Action;  Injunction  to  Restrain  County  Clerk 
from  Disregardmg  -Civil  Service  Law  in  Appointing  Deputies  ^ 

Supreme  Court,  Erie  County. 

John  B.  Ohnsted  and  Roderick 
Potter,  Plaintiffs, 

against 

John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie,  Edward 
Oberkircher,  Albert  W.  Can- 
dee,  Edward  W.  Hodson  and 
Frank  A.  Olzanowski, 

Defendants. 

The  above  named  plaintiffs,  for  cause  of  action  against 
the  above  named  defendants,  allege: 

That  the  above  named  plaintiffs,  at  all  the  times  in  this 
complaint  mentioned,  were  and  now  are  residents  of  the 
County  of  Erie  and  State  of  New  York,  and  owners  of 
real  property  and  taxpayers  in  said  county,  whose  assess- 
ments amount  to  one  thousand  dollars  and  upwards,  and 
who  are  liable  to  pay  taxes  on  such  assessments  in  the 
said  Coimty  of  Erie; 

That,  at  the  general  election,  held  in  said  County  of 

^  From  Olmsted  v.  Meahl,  see  anUy  page  442. 
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Erie  on  the  2nd  day  of  November,  1915,  the  above  named 
defendant,  John  H.  Meahl,  was  elected  Coimty  Clerk  of 
the  County  of  Erie,  for  the  term  of  three  years,  to  begin 
on  the  first  day  of  January,  1916,  and  that  said  defendant 
has  heretofore  duly  taken  and  filed  the  oath  of  office,  and 
filed  the  official  bonds  required  by  law,  and  has  in  all 
respects  duly  qualified  for  said  office,  and  entered  upon 
the  discharge  thereof; 

That  the  said  County  Clerk,  under  the  Laws  of  the 
State  of  New  York,  is  also  the  clerk  of  the  Supreme  Court 
in  Erie  County,  and  of  the  different  parts  thereof,  civil 
and  criminal,  and  of  the  Coimty  Court  of  said  Coimty  of 
Erie; 

That  among  the  subordinate  positions  in  said  courts 
appointed  by  the  County  Clerk  of  Erie  County,  for  some 
years  past,  is  a  Special  Deputy  Court  Clerk  in  each  of 
the  parts  of  said  Supreme  Court,  known  and  designated, 
respectively,  as  Parts  I,  II,  III,  IV  and  V  of  said  Supreme 
Court,  sitting  in  Erie  County,  at  a  salary  of  $2,000  a  year, 
also  a  Special  Deputy  Court  Clerk  for  the  Special  Term 
of  said  Supreme  Court  in  Erie  Coimty,  now  receiving  a 
salary  of  $3,000  a  year  and  a  Special  Deputy  Court  Clerk 
for  the  County  Court  of  Erie  Coimty,  at  a  salary  of  $2,000 
a  year; 

That  the  persons  heretofore  appointed  to  said  respec- 
tive positions  by  the  Coimty  Clerk  of  Erie  Coimty,  the 
predecessor  in  said  office  of  said  defendent  John  H.  Meahl, 
and^ho  are  now  serving  in  said  positions,  are  as  foUows: 
Garret  V.  Laughlin,  Special  Deputy  Court  Clerk  in  Part  I 
of  said  Supreme  Court;  Thomas  H.  Boonnan,  Special 
Deputy  Court  Clerk  in  Part  II  of  said  Supreme  Court; 
Anthony  H  Moncyzynski,  Special  Deputy  Court  Clerk 
in  Part  III  of  said  Supreme  Court;  Frank  G.  Shafer, 
Special  Deputy  Court  Clerk  in  Part  IV  of  said  Supreme 
Court;  John  J.  Fitzpatrick,  Special  Deputy  Coiuii  Clerk 
in  Part  V  of  said  Supreme  Court;  John  P.  Abbott,  Special 
Deputy  Court  Clerk  in  the  Special  Term  of  said  Supreme 
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Court  and  Allen  S.  Titus,  Special  Deputy  Court  Clerk 
in  said  County  Court  of  Erie  County; 

That  prior  to  December,  1914,  the  above  positions  of 
Special  Deputy  Court  Clerks  in  the  Supreme  Court  of 
Erie  County,  and  in  the  County  Court  of  Erie  Coimty 
were  classified  by  the  Civil  Service  Commission  of  the 
State  of  New  York  in  what  is  known,  \mder  the  State 
Civil  Service  Law,  as  the  Exempt  Class,  but  that  in  or 
about  said  month  of  December,  1914,  and  subsequent  to 
the  appointment  of  the  present  incumbents  of  said  posi- 
tions, above  named,  and  while  they  were  holding  the 
same,  the  said  positions  and  each  thereof  were  transferred 
by  the  said  State  Civil  Service  Commission  to,  and  classi- 
fied in  what  is  known  as  the  Competitive  Class,  where 
they  have  since  remained  and  now  remain  so  classified; 

That  similar  positions  in  the  Supreme  Court,  Coimty 
Court  and  other  courts  of  the  State  of  New  York,  in 
counties  other  than  Erie  County,  for  some  time,  and 
many  of  them,  long  prior  to  December,  1915,  have  been 
and  remain  classified  in  said  Competitive  Class  by  said 
State  Civil  Service  Commission,  including  among  others, 
the  following: 

Five  Deputy  Clerks  and  Twenty-one  Special  Deputy 
Clerks  in  the  Supreme  Court  in  the  first  Judicial  Depart- 
ment, embracing  New  York  County,  receiving  salaries  of 
from  $2,500  to  $4,000  a  year  each,  in  which  Judicial 
Department  no  positions,  similar  to  those  above  described, 
remain  in  the  Exempt  Class; 

Three  Special  Deputy  Clerks  acting,  as  clerks  of  the 
various  parts  of  the  Supreme  Court  in  the  Second  Judicial 
District,  where,  likewise,  no  such  positions  remain  or 
have,  for  a  long  time,  been  in  the  Exempt  Class; 

In  Albany  Coimty  a  Deputy  Court  Clerk  and  an  As- 
sistant Deputy  Court  Clerk,  and  no  such  position  is  in 
the  Exempt  Class. 

In  Oneida  Coimty,  two  Si)ecial  Deputy  Clerks. 

In  Onondaga  County,  two  Special  Deputy  Clerks. 


Olmsted  v.  Meahl  453 

Complaint 

In  Orange  County,  one  Special  Deputy  Clerk. 

In  Westchester  County,  four  Special  Deputy  Court 
Clerks. 

That,  until  the  aforesaid  Deputy  Court  Clerks  in  Erie 
County  were  included  in  the  Competitive  Class,  in  De- 
cember, 1915,  as  hereinabove  set  forth,  Erie  County 
stood  practically  alone  in  having  such  Special  Deputy 
Court  Clerks  in  the  Exempt  Class; 

That  Competitive  Examinations  have  been  held  for 
such  Special  Deputy  Court  Clerks  in  the  courts  and 
judicial  districts  and  coimties  above  mentioned,  other 
than  in  Erie  Coimty,  and  have  been  successful  and  have 
shown  that  it  is  practicable  to  determine  the  fitness  of 
applicants  for  such  positions  by  Competitive  Examina- 
tion; 

That  since  the  said  positions  of  Deputy  Court  Clerks 
in  the  Supreme  Court,  Erie  County,  and  in  the  County 
Court  of  Erie  Coimty  have  been  placed  in  the  Competi- 
tive Class  by  the  State  Civil  Service  Commission,  said 
State  Civil  Service  Commission  has  held  no  Competitive 
Examination  for  said  positions,  and  has  prepared  no  eli- 
gible list  of  those  eligible  for  appointment  to  such  posi- 
tions, not  having  been  asked  so  to  do  by  the  Cotmty 
Clerk  of  Erie  County  and  there  having  been  no  occasion 
so  to  do,  in  view  of  the  fact,  that  the  persons  appointed 
to,  and  holding  said  positions  as  hereinabove  set  forth, 
were  appointed  prior  to  the  classificati(m  of  said  positions 
in  the  Competitive  Class,  and  have  been  eligible  for,  and 
continued  to  hold  their  positions  ever  since; 

On  information  and  belief,  that  shortly  after  the  election 
of  the  said  defendant,  John  H.  Meahl,  as  County  Clerk 
of  Erie  Coimty,  in  November,  1915,  and  prior  to  the 
commencement  of  this  action,  the  said  defendant,  John  H. 
Meahl,  made  an  application  to  the  said  State  Civil  Serv- 
ice Commission  for  the  transfer  of  each  and  every  of  the 
aforesaid  positions  of  Special  Deputy  Court  Clerks  in 
the  Supreme  Court,  Erie  Coimty,  as  well  as  in  the  County 
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Court  of  Erie  County,  from  the  Competitive  Class  to  the 
Exempt  Class,  and  that  on  or  about  December  16th,  1915, 
the  said  application  for  such  transfer  was  denied  by  said 
State  Civil  Service  Commission,  and  said  positions  and 
each  of  them  continued  to  remain  and  now  remain  in  the 
Competitive  Class; 

On  information  and  belief,  that  the  said  defendant, 
John  H.  Meahl,  has  not  nominated,  will  not  nominate, 
and  does  not  intend  to  nominate  any  person  or  persons 
to  the  State  Civil  Service  Commission  for  non-competitive 
examination,  to  fill  the  vacancies  in  said  positions  herein- 
above and  hereinafter  specified,  which  vacancies  he  in- 
tends and  threatens  to  create  by  his  intended  removal 
from  office  of  certain  of  said  persons  now  holding  said 
positions,  as  hereinafter  set  forth;  and  the  said  State 
Civil  Service  Commission  has  not  certified  any  nominees 
of  said  defendant,  John  H.  Meahl,  as  being  qualified 
after  a  non-competitve  examination,  for  provisional  ap- 
pointment to  said  positions,  or  any  of  them,  as  provided 
by  the  Civil  Service  Law  of  this  State  and  the  rules  and 
regulations  of  the  State  Civil  Service  Commission,  adopted 
pxu'suant  thereto  and  now  in  force,  and  which  rules  and 
regulations  are  made  part  of  this  complaint,  and  to  which 
plaintiff  begs  leave  to  refer  for  the  provisions  thereof; 

On  information  and  beUef,  that  the  said  defendant, 
John  H.  Meahl,  threatens  to,  and  will,  on  or  about  January 
1st,  1916,  permanently  appoint  or  endeavor  to  appoint, 
the  defendant  Edward  Oberkircher,  as  Deputy  Court 
Clerk  in  Part  II  of  the  Supreme  Court,  Erie  County,  in 
place  of  the  said  Thomas  H.  Boorman,  now  occupying 
said  position,  and  will  thereby,  or  otherwise,  remove  the 
said  Thomas  H.  Boorman  from  said  position;  and  that 
he  will  likewise  then  permanently  appoint  or  endeavor 
to  appoint,  the  said  Albert  W.  Candee,  as  Deputy  Court 
Clerk  in  Part  III  of  the  Supreme  Coiut,  Erie  County,  in 
place  of  the  said  Anthony  H.  Moncyzynski,  now  occupying 
said  position,  and  will  thereby,  or  otherwise,  remove  the 
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said  Anthony  H.  Money zynski  from  said  position;  and 
that  he  will  likewise  then  permanently  appoint  or  en- 
deavor to  appoint,  the  said  defendant,  Edward  W.  Hod- 
son,  as  Deputy  Court  Clerk  in  Part  V  of  the  Supreme 
Court,  Erie  Coimty,  in  place  of  the  said  John  J.  Pitz- 
patrick,  now  occupying  said  position,  and  will  thereby, 
or  otherwise  remove  the  said  John  J.  Fitzpatrick  from  said 
position;  and  that  he  will  likewise  then  permanently 
appoint  or  endeavor  to  appoint  the  said  defendant  Frank 
A.  Olzanowski,  as  Deputy  Court  Clerk  of  the  Coimty 
Court  of  Erie  Coimty,  in  place  of  the  said  Allen  S.  Titus, 
now  occupying  said  position,  and  will  thereby,  or  other- 
wise, remove  the  said  Allen  S.  Titus  from  said  position; 
and  that  he  also  threatens,  then  or  thereafter  to  remove 
and  will  remove,  the  said  John  P.  Abbott,  Deputy  Court 
Clerk  in  the  Special  Term  of  the  Supreme  Court,  Erie 
County,  if,  and  as  soon  as  he  can  have  the  Board  of 
Supervisors  of  the  County  of  Erie  fix  the  salary  of  said 
position  at  a  sum  larger  than  that  now  provided  for  a  new 
appointee  to  said  position,  and  that  he  will  appoint  a 
person  to  said  position  unknown  to  this  plaintiff,  in  place 
of  said  John  P.  Abbott;  and  said  defendant  John  H. 
Meahl,  also  threatens  on  or  about  January  1st,  1916,  or 
thereafter,  to  remove  said  Garret  V.  Laugihlin  from  his 
position  as  Deputy  Court  Clerk  of  Part  I  of  the  Supreme 
Court,  Erie  County,  and  to  appoint  in  his  place  a  person 
unknown  to  this  plaintiff; 

That  none  of  the  defendants  so  to  be  appointed  to  said 
respective  positions  by  said  defendant,  John  H.  Meahl, 
have  ever  passed  a  competitive  examination  for  said  posi- 
tions, making  them  eligible  to  permanent  appointment 
therefor,  nor  have  they  or  any  of  them  ever  been  nominated 
to  the  State  Civil  Service  Commission  for  a  non-competi- 
tive examination,  nor  certified  by  such  Commission  as  the 
result  of  a  non-competitive  examination,  as  being  qualified 
for  provisional  appointment  to  said  positions,  and  plaintiffs 
allege  on  information  and  beUef  that  the  same  is  and 
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will  be  true  of  the  persons  whom  said  defendant,  John  H. 
Meahl,  threatens  to  and  will  appoint  as  Special  Deputy 
Court  Clerk  of  the  Special  Teim  of  the  Supreme  Court, 
in  place  of  the  said  John  P.  Abbott,  and  in  place  of  said 
Garret  V.  LaughUn,  as  hereinbefore  charged  and  allied; 

On  information  and  belief,  that  the  said  defendant, 
John  H.  Meahl,  notwithstanding  his  said  application  to 
the  State  Civil  Service  Conmiission  to  transfer  said  posi- 
tions from  the  Exempt  to  the  Competitive  Class,  claimed 
to  and  before  said  Commission,  and  still  claims,  and  rests 
his  proposed  action  in  making  said  appointments,  which 
he  threatens  to  make  and  will  make,  as  h^ieinabove  set 
forth,  upon  the  contention  that,  under  a  correct  con- 
struction of  the  provisions  of  the  Civil  Service  Law  of 
the  State  of  New  York  and  of  the  Constitution  of  said 
State,  said  positions  and  each  of  them  should,  as  matter 
of  law,  be  in  the  Ebcempt  Class  and  that  such  positions  are 
all  of  a  fiduciaiy  and  confidential  nature,  requiring  them 
so  to  be  placed  in  the  Exempt  Class. 

Upon  information  and  belief,  that  the  classification  of 
said  positions  of  Deputy  Court  Clerks  in  the  Supreme 
Court,  Erie  Coxmty,  and  in  the  County  Court  of  Erie 
County  in  the  Competitive  Class  was  and  is  entirely 
practicable,  and  the  appointments  to  said  positions  whidi 
the  said  defendant,  John  H.  Meahl,  proposes  and  threat- 
ens to  make  to  said  positions  of  the  above  named  de- 
fendants, other  than  himself,  or  of  others  who  like  them, 
have  not  passed  a  competitive  examination  for  perma- 
nent appointment,  or  a  non-competitive  examination 
for  provisional  appointment,  will  be  illegal  and  violative 
of  Article  5,  Section  9  of  the  Constitution  of  the  State  of 
New  York,  relating  to  appointments  in  the  State  Civil 
Service  as  well  as  of  the  Civil  Service  Law  of  this  State 
and  of  the  Rules  and  R^ulations  of  the  said  State  Civil 
Service  Commission,  and  that  the  public  interests  will 
be  prejudiced  and  will  suffer,  and  the  injury  thereto 
will  be  irretrievable  and  irremediable,  if  said  defendant. 
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John  H.  Meahl,  is  allowed  to  make  such  unlawful  ap- 
pointments and  said  unlawful  appointees  are  allowed  to 
serve  in  said  positions; 

That  it  is  of  the  greatest  public  importance  and  con- 
cem,  that  the  Deputy  Court  Clerks,  serving  as  such  in 
the  various  parts,  civil  and  criminal,  of  the  Supreme 
Court,  Erie  County,  and  in  the  County  Court  of  Erie 
Coimty,  should  be  lawfully  appointed  Clerks  of  said 
court,  and  that  such  proceedings  as  they  are  obliged  to 
take  and  l^al  mandates,  orders  and  other  l^al  docu- 
ments which  they  are  obliged  to  sign  and  certify,  should 
be  l^al  and  bindiixg  and  above  question  in  all  respects; . 

That  the  only  persons  who  can  lawfully  fill  said  posi- 
tions, as  hereinabove  set  forth,  for  the  reason  that  th^ 
were  lawfully  appointed,  are  lawfully  in  office  and  that 
there  is  no  eligible  competitive  list  in  existence  from 
which  other  permanent  appointments  can  be  made  in 
their  places,  should  they  be  removed  from  office,  and 
further,  that  by  reason  of  the  failure  and  refusal  of  the 
said  defendant,  John  H.  Meahl,  to  submit  and  nominate 
names  to  the  State  Civil  Service  Commission  for  non- 
competitive examinations  to  fill  said  positions  provision- 
ally, no  such  non-competitive  examinations  have  been 
held  and  no  names  certified  to  said  defendant,  John  H. 
Meahl,  by  the  State  Civil  Service  Commission  even  for 
provisional  appointments,  and  no  such  examinations 
competitive  or  non-competitive  can  be  held  for  some 
time; 

Upon  information  and  belief,  that  the  said  State  Civil 
Service  Commission,  at  or  about  the  time  that  it  refused 
to  comply  with  the  request  of  said  defendant,  John  H. 
Meahl,  for  the  transfer  of  said  positions  from  the  Exempt 
to  the  Competitive  Class,  as  hereinabove  set  forth, 
offered,  promptly  to  prepare  an  eligible  list  of  persons 
qualified  for  permanent  appointment  to  said  positions, 
and  said  Civil  Service  Commission,  likewise,  in  case  it 
could  not  for  any  reason  prepare  an  eligible  list  by  the 
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time  said  defendant,  John  H.  Meahl,  entered  upon  his 
duties  as  County  Clerk,  was  willing  and  prepared  to  hold 
non-competitive  examinations  for  provisional  appoint- 
ment to  said  positions,  for  persons  nominated  therefor 
by  said  defendant,  John  H.  Meahl,  but  said  defendant, 
John  H.  Meahl,  has  not  asked  of  said  Civil  Service  Com- 
mission the  preparation  of  an  eligible  list  for  permanent 
appointment  to  said  positions,  or  the  non-competitive 
examination  of  any  person  whatsoever  for  provisional 
appointment  to  said  positions,  and  refuses  and  threatens 
to  continue  to  refuse  to  do  either,  and  there  is,  therefore, 
no  occasion  for  the  preparation  of  an  eligible  list  for 
permanent  appointment,  in  view  of  the  fact  that  the 
persons  now  holding  said  positions,  have,  at  all  times 
been  and  are  eligible  to  continue  therein,  and  that  no 
lawful  permanent  appointments  can  be  made  in  their 
place,  diould  they  be  removed  from  office  prior  to  the 
preparation  of  an  eligible  competitive  list,  or  a  non- 
competitive examination  for  provisional  appointment; 

That  the  Justices  of  the  Supreme  Court  of  the  Eighth 
Judicial  District  have  made  and  announced  appointments 
for  terms  of  said  court  for  the  year  1916,  and  that  the 
first  of  said  terms  is  to  begin  on  Monday  morning,  Janu- 
ary 3rd,  1916,  at  ten  o'clock,  a.  m.,  for  which  terms  Parts 
I,  II  and  III  for  jury  trial  terms  are  to  be  held,  and  Part 
VI  for  Special  Term,  and  said  Justices  are  endeavoring 
to  arrange  for  holding  Part  IV  as  a  Trial  Term  on  said 
date,  if  a  Justice  can  be  seciu*ed  to  hold  the  same,  and 
there  is  also  a  Criminal  Term  of  the  Coimty  Court  of 
Erie  Coimty  scheduled  to  open  on  said  3rd  day  of  Jan- 
uary, 1916; 

That  the  Special  Deputy  Court  Clerks  to  serve  in  said 
various  parts  of  the  Supreme  Court  and  in  said  County 
Court,  during  the  terms  beginning  January  3rd,  1916, 
imless  the  defendant,  John  H.  Meahl,  should  be  allowed 
to  remove  them  from  office  prior  to  said  date,  will  be  the 
said  Garret  V.  Laughlin  in  Part  I,  the  said  Thomas  H. 
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Boorman  in  Part  II,  the  said  Anthony  H.  Moncyzynski 
in  Part  III,  the  said  John  J,  Fitzpatrick  in  Part  IV  (there 
being  no  Equity  or  Criminal  Term  scheduled  to  begin 
on  said  date),  tiie  said  John  P.  Abbott  in  Special  Term 
of  the  Supreme  Court,  and  the  said  Allen  S.  Titus  in  the 
Criminal  Term  of  the  County  Court  of  Erie  Coimty; 

That,  in  case  said  defendant,  John  H.  Meahl,  is  not 
restrained  from  making  the  said  illegal  appointments  of 
the  remaimng  defendants,  hereinabove  specified,  and 
they  are  made  and  accepted,  as  is  threatened  by  said 
defendants,  said  appointees  wiU  demand  and  said  de- 
fendant, John  H.  Meahl,  will  endeavor  to  obtain  for  said 
appomtees  the  salaries  attaching  to  said  positions  during 
the  period  for  which  they  may  serve  under  such  illegal 
appointments,  and  the  payment  of  such  salaries  will 
cause  the  funds  of  said  Coimty  of  Erie,  raised  in  part  by 
taxation  of  plaintiff's  property  and  that  of  other  tax- 
payers, to  be  wrongfully  diverted  and  wasted,  and  the 
property  of  plaintiffs  and  other  taxpayers  to  be  subjected 
to  additional  taxation,  all  of  which  should  be  prevented 
by  the  restraining  order  of  this  court; 

That,  imless  the  court  shall  forthwith  and  permanently 
restrain  the  appointment  by  said  defendant,  John  H. 
Meahl,  of  the  above  named  defendants  and  others  to 
said  positions,  or  any  or  all  of  them,  as  threatened  by 
said  defendant,  John  H.  Meahl,  and  the  removal  of  the 
present  mcumbents  of  said  positions,  the  business  of 
said  courts  and  the  trial  of  actions  and  proceedings  therein 
will  greatly  suffer  and  their  legality  be  questionable,  and 
there  wiU,  likewise,  and  m  any  event,  be  unnecessary 
and  embarrassing  delay  and  confusion  in  the  conduct  of 
said  court  business,  as  no  valid  legal  appointments  can, 
on  said  3rd  day  of  January,  1916,  or  prior  thereto  or  for 
some  time  subsequent  thereto,  be  made  by  the  said  de- 
fendant, John  H.  Meahl,  to  said  positions  or  any  of  them, 
owmg  to  the  non-existence  of  any  eUgible  competitive 
list  from  which  permanent  appointments  can  be  made 
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and  of  any  persons  who  have,  upon  the  nomination  of 
said  defendant;  John  H.  Meahl,  taken  or  qualified  for 
provisional  appointments  through  non-competitive  ex- 
aminations; that  the  proper  conduct  and  dispatch  of 
business  in  said  Supreme  and  Coimty  Courts  requires 
the  constant  presence  of  one  Deputy  Court  Clerk  in  each 
Part  thereof; 

That  these  plaintiffs  and  other  taa^yers  of  the  County 
of  Erie,  similarly  situated,  by  reason  of  the  premises  and 
in  view  of  the  situation  now  existing  and  which  has  been 
brought  about  by  the  ill^al  acts  and  onussions  of  said 
defendant,  John  H.  Meahl,  as  hereinabove  set  forth, 
have  not  adequate  remedy  at  law  for  preventing  the 
threatened  ill^al  acts  of  said  defendant,  John  H.  Meahl, 
and  other  defendants  who  propose  and  threaten  to  accept 
said  various  positions  to  which  said  defendant,  John  H. 
Meahl,  threatens  to  appoint  them,  for  which  reason 
they  resort  to  this  court  of  equity  for  such  injimctive  and 
other  relief  as  may  be  proper; 

Wherefore,  the  plaintiffs  demand  judgment  against 
the  defendants,  adjudging  and  decreeing  as  follows: 

1.  That  the  appointment  by  the  defendant,  John  H. 
Meahl,  as  County  Clerk,  of  the  remaining  defendants 
herein  to  the  positions  of  Deputy  Court  Clerks  of  the 
Supreme  Court,  Erie  County,  and  of  the  County  Court  of 
Erie  County,  proposed  and  threatened  to  be  made,  would 
and  will  be  illegal  and  would  and  will  constitute  ill^al 
official  acts  on  his  part,  as  would  also  the  acceptance 
of  such  positions  by  said  defendants  whom  it  is  proposed 
and  threatened  to  appoint,  on  their  part: 

2.  That  the  said  defendant,  John  H.  Meahl,  as  County 
Clerk,  be  enjoined  and  restrained  from  appointing,  either 
permanently  or  provisionally,  to  the  positions  of  Deputy 
Court  Clerk  of  the  various  parts  of  the  Supreme  Court, 
Erie  County,  or  of  the  County  Court  of  Erie  Coimty,  the 
above  named  defendants,  Edward  Oberkircher,  Albert 
W.  Candee,  Edward  Hodson  and  Frank  A.  Olzanowski, 
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or  any  of  them,  or  any  other  persons  whatsoever,  to  any 
of  said  positions,  unless  and  until  they  shall  have  passed 
a  competitive  examination,  to  be  held  by  the  State  Civil 
Service  Commission,  and  be  certified  by  said  Conmussion 
as  eligible  for  permanent  appointment,  or  miless  or  until 
they  shall  be  certified  by  said  State  Civil  Service  Com- 
mission upon  the  nomination  of  said  defendant,  John  H. 
Meahl,  as  eligible  or  provisional  appointment,  as  the 
result  of  a  non-competitive  examination,  and  that  said 
defendants  and  each  of  them,  and  all  other  persons, 
whatsoever  be  restrained  from  acceptmg  such  positions, 
or  any  of  them,  or  from  performing  the  duties  thereof, 
until  they  shall  have  so  qualified  for  permanent  or  pro- 
visional appointment; 

3.  That  the  said  defendant,  John  H.  Meahl,  as  County 
Clerk,  be  restrained  and  enjoined  from  removing  the 
present  occupants  of  said  positions  and  each  of  them, 
until  he  can  make  l^al  appointments  thereto,  either 
permanent  or  provisional,  as  the  result  of  competitive 
or  non-competitive  examinations  to  be  held  by  said  State 
Civil  Service  Commission,  and  the  certification  of  said 
State  Civil  Service  Commission  to  him  of  names  eligible 
for  such  permanent  or  provisional  appointments; 

4.  That  the  plaintiffs  have  such  other,  further  or 
different  relief  against  the  defendants  as  may  be  legal  or 
equitable,  besides  the  costs  of  this  action,  and  that,  in 
the  meantime,  a  temporary  injxmction  may  be  issued, 
restraining  the  defendants,  as  prayed  for  in  this  complaint. 

Simon  Fleischmakn, 
Attorn^  for  Plaintiffs, 
603  D.  S.  Morgan  Bldg., 

Buffalo,  N.  Y. 
[VeriJi4Xition.] 
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Fonn  No.  S7 
Affidavit  on  Motion  for  Temporary  Injunction  in  Taxpayers'  Action  * 

(Title  same  as  complaint.) 


State  of  New  York, 
County  of  Erie. 


ss; 


John  B.  Olmsted,  being  duly  sworn,  says:  I  am  one  of 
the  plaintiffs  in  the  above  entitled  action,  which  is  brought 
by  me  and  the  other  plaintiff  above  named  as  taxpayers 
of  the  City  of  Buffalo,  to  restrain  the  above  named  de- 
fendant, John  H.  Meahl,  from  appointing  the  other 
defendants,  above  named,  to  positions  of  Deputy  Court 
Clerks  in  various  Parts  of  the  Supreme  Court,  Erie 
County,  and  in  the  County  Court  of  Erie  County,  upon 
the  groimd  that  such  appointments;  if  made,  will  be 
illegal  and  constitute  illegal  acts  on  the  part  of  said  de- 
fendant, John  H.  Meahl,  constituting,  as  they  will,  vio* 
lation  of  the  Civil  Service  Provisions  of  the  Constitution 
of  the  State  of  New  York  and  of  various  provisions  of 
the  Civil  Service  Law  of  said  State,  and  asking,  as  inci^ 
dental  to  the  above  relief,  other  equitable  relief. 

I  have  read  and  verified  the  complaint  herein,  and 
reallege  the  facts  therein  stated  as  part  of  this  affidavit, 
and  said  complaint  will  be  used  as  a  verified  com- 
plaint and  as  an  affidavit  in  addition  to  this  affidavit, 
upon  my  motion  and  application  for  a  preliminary  in* 
jimction  restraining,  during  the  pendency  of  this  action, 
the  acts  which  I  ask  in  said  complaint  be  permanently 
restrained  by  the  final  judgment  herein. 

I  have  made  a  careful  personal  investigation  of  the 
facts  set  forth  in  the  verified  complaint  and  am  person- 
ally famiUar  with  the  facts  therein  set  forth  as  based 

1  From  Olmsted  v.  Meahl,  see  ante,  page  442. 
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upon  my  own  knowledge  and  not  allied  upon  information 
and  belief. 

I  am  informed  and  verily  believe  that  such  of  the 
facts  and  allegations  as  are  stated  in  said  complaint  to 
be  alleged  on  information  and  belief ^  are  true  and  are 
accurately  and  truly  stated,  and  the  sources  of  my  in- 
formation and  grounds  of  belief  as  to  such  facts  so  stated 
on  information  and  belief  in  said  complaint  are  as  follows: 

The  allegations  of  said  complaint  regarding  the  appli- 
cation that  was  made  in  November  or  December,  1915, 
to  the  State  Civil  Service  Commission  for  the  transfer 
of  the  positions  involved  in  the  present  controversy  and 
described  iu  the  complaint,  from  the  Competitive  to  the 
Exempt  Class,  are  based  upon  public  announcements  to 
that  effect  recently  appearing  in  the  daily  newspapers  of 
Buffalo,  New  York,  and  also  from  communications  which 
I  have  seen,  directly  from  members  of  the  State  Civil 
Service  Commission,  stating  that  such  an  application  had 
been  made  by  Mr.  Meahl  and  refused  by  the  State  Civil 
Service  Commission.  I  have  also  seen  statements  made 
by  Mr.  Meahl  on  this  subject,  likewise  recently  published 
in  said  Buffalo  newspapers,  in  which  he  stated  that  he 
had  made  such  an  application,  and  the  grounds  upon 
which  he  had  based  the  same,  and  the  refusal  thereof, 
and  that  he  proposed  to  make  the  appointments  which 
it  is  alleged  in  the  complaint  he  proposes  and  threatens 
to  make  in  disr^ard  of  the  refusal  of  the  State  Civil 
Service  Commission  to  reclassify  said  positions  and  of  the 
existing  classification  thereof  in  the  Competitive  Class. 

I  have  the  same  sources  of  information  as  to  the  alle- 
gations of  the  complaint  that  Mr.  Meahl  has  not  nomi- 
nated and  will  not  nominate  any  persons  to  the  State 
Civil  Service  Commission  for  non-competitive  examina- 
tion to  provisionally  fill  the  vacancies  in  said  positions 
which  he  proposes  to  create  on  January  1st,  1916,  and 
that  no  persons  have  been  certified  to  him  by  the  State 
Civil  Service  Conamission  for  temporary  appointment. 


464  Olmsted  v.  Meahl 

Affidavit  on  Motion  for  Injunction 

The  sources  of  my  information^  among  others,  as  to 
the  allegations  in  said  complaint  that  Mr.  Meahl  threatens 
to  and  will  on  or  about  January  1st,  1916,  remove  the 
Deputy  Court  Clerks  who  are  now  holding  such  positions 
in  Parts  II,  III  and  V  of  the  Supreme  Court,  Erie  County, 
and  in  the  Coimty  Court  of  Erie  County,  and  also  threat- 
ens later,  to  remove  the  Deputy  Court  Clerk  in  the  Spe- 
cial Term  of  the  Supreme  Court,  and  the  Deputy  Court 
Clerk  in  Part  I  of  the  Supreme  Court,  and  will  appoint 
in  the  places  of  f oiu*  thereof,  at  once,  the  four  defendants 
in  the  above  entitled  action,  other  than  the  said  Mr. 
Meahl,  are  the  public  announcements  to  that  effect,  made 
by  Mr.  Meahl  in  and  throu^  the  different  .daily  news- 
papers of  the  City  of  Buffalo,  within  the  past  ten  days, 
and  the  statements  of  Mr.  Meahl  accompanying  the 
same,  giving  his  reason  for  claiming  the  right  to  mske 
such  appointments  in  the  place  and  stead  of  the  persons 
now  holding  said  positions  who  will  thereby  be  removed 
from  said  position.  I  have  also  before  me,  in  making 
this  affidavit,  the  Trial  Calendar  just  issued  of  the  term 
of  the  Supreme  Court,  Erie  County,  which  is  to  open 
January  3rd,  1916,  and  which  is  stated  to  be  issued  by 
the  defendant,  John  H.  Meahl  as  County  Clerk,  his  name 
being  printed  as  such  on  the  title  page  of  said  calendar. 
On  said  title  page  there  further  appear  the  following 
names:  The  defendant,  Edward  Oberkircher,  designated 
thereon  as  Special  Deputy  Clerk  Part  II;  the  defendant, 
Albert  W.  Candee,  designated  thereon  as  Special  Deputy 
Clerk  Part  III,  and  Frank  G.  Shafer,  designated  thereon 
as  Special  Deputy  Clerk  Part  IV.  Although  Part  I  of 
said  Supreme  Court  is  to  be  in  session,  and  the  Special 
Deputy  Clerk  thereof  designated  on  calendars  for  the  year 
1915,  was  Garrett  V.  Laughlin,  no  Special  Deputy  Clerk 
is  designated  for  Part  I  of  said  court  for  the  new  calendar 
of  January  3rd,  1916,  above  referred  to.  That  the  name 
of  the  defendant,  Edward  W.  Hodson,  as  Deputy  Court 
Clerk  of  Part  V  of  the  Supreme  Court,  whom  Mr.  Meahl 
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threatens  to  appoint  in  place  of  the  present  occupation 
of  said  position^  John  J.  Fitzpatrick^  does  not  appear  upon 
said  calendar,  is  doubtless  owing  solely  to  the  fact  that 
no  Part  V  of  said  Supreme  Comt  is  scheduled  to  be  held 
on  January  3rd,  1916,  and  that  the  name  of  the  defendant, 
Frank  A.  Olzanowski,  does  not  appear  on  said  calendar, 
is  owing  to  the  fact  that  Mr.  Meahl  threatens  to  appoint 
his  Deputy  County  Clerk  of  the  Coxmty  Court  of  Erie 
Coimty,  and  not  of  the  Supreme  Court,  and  that  the  term 
of  the  County  Court  to  be  held  on  January  3rd,  1916, 
is  a  criminal  term  for  which  no  printed  calendar  is  pre- 
pared. 

The  allegation  of  the  said  complaint  that  the  classifi- 
cation of  said  positions  of  Deputy  Clerks  in  the  Supreme 
Court,  Erie  County,  and  in  the  County  Court  of  Erie 
Coimty,  in  the  competitive  class  is  entirely  practicable, 
is  based  upon  many  years  of  special  study  and  observa- 
tion that  I  have  given  to  the  subject  of  Civil  Service 
Reform  and  of  the  means  of  securing  efficient  public 
servants;  also  upon  my  knowledge  of  the  fact  that  simi- 
lar positions  in  the  said  Supreme  Court  and  in  the  County 
Court  and  other  courts  of  the  State  have  for  a  long  time 
been  classified  in  the  competitive  class  and  that  efficient 
clerks  have  been  secured  by  that  system;  also  upon  the 
fact  that  the  present  chairman  of  the  State  Civil  Service 
Commission,  Samuel  H.  Ordway,  Esq.,  who  has  had  very 
many  years'  experience  in  civil  service  matters  and  dis- 
tinguished lawyers  and  judges,  have  stated  and  written 
then-  opinions  and  experience  in  the  matter,  which  state- 
ments I  have  seen  and  read;  to  the  effect  that  it  is  en- 
tirely practicable  to  obtain  competent  Deputy  Court 
Clerks  for  such  positions  by  competitive  examination. 

I  have  seen  and  examined  a  copy  of  the  rules,  r^ula- 
tions  and  classified  lists  of  the  State  Civil  Service  Com- 
mission as  amended  to  June  3rd,  1915,  and  also  a  copy  of 
a  communication  addressed  on  December  16th,  1915,  by 
Samuel  H.  Ordway,  President  of  the  State  Civil  Service 
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Commission  to  the  above  named  defendant,  John  H. 
Meahl,  County  Clerk-elect  of  Erie  County,  from  which 
I  have  obtained  the  facts  relating  to  the  positions  of 
Deputy  Court  Clerks  in  other  judicial  districts  and  coim- 
ties  of  the  State  which  have  for  some  time  been  classified 
in  the  competitive  class,  and  upon  which  I  base  the  alle- 
gations to  that  effect  set  forth  in  the  verified  complaint. 

The  said  communication  of  Mr.  Ordway  to  Mr.  Meahl 
likewise  states  that  the  State  Commission  will  be  very 
glad  to  hold  a  competitive  examination  for  the  positions 
in  question  in  Erie  County,  and  to  prepare  an  eligible 
list  for  such  positions,  at  an  early  date,  if  Mr.  Meahl 
contemplates  making  any  changes  in  these  positions  in 
the  near  future,  upon  which  I  base  the  all^ation  to  that 
effect  in  said  complaint. 

The  allegations  of  the  complaint  to  the  effect  that  Mr. 
Meahl  contends  that,  under  a  correct  construction  of  the 
constitutional  provisions  relating  to  the  filling  of  positions 
by  competitive  examination,  and  of  the  Civil  Service  Law 
of  this  State  relating  to  the  same  subject,  the  positions  in 
question  are  improperly  classified  in  the  competitive  class 
and  should  as  matter  of  law  be  classified  in  the  exempt 
class,  are  likewise  based  upon  the  communication  of  Mr. 
Ordway  above  referred  to,  showing  that  an  application 
for  the  transfer  of  the  said  positions  from  the  competitive 
to  the  exempt  class  was  made  to  the  said  Civil  Service 
Commission,  and  denied,  the  reasons  given  by  Mr.  Ord- 
way in  said  communication  for  the  denial,  and  also  the 
public  statements  to  that  effect  made  through  the  daily 
press  of  Buffalo  by  Mr.  Meahl  and  an  attorney  of  the 
City  of  Buffalo  representing  hini  in  his  contentions  in 
connection  with  this  matter. 

By  reason  of  the  facts  stated  in  the  complaint  and  in 
this  affidavit,  it  is  important  and  imperative  that  a  pre- 
liminary injunction  should  be  granted  restraining  the 
said  defendant,  John  H.  Meahl,  as  County  Clerk,  from 
appointing  the  defendants  whom  he  proposes  to  appoint 
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on  January  1st,  1916,  to  the  positions  of  Deputy  Clerks 
of  the  various  parts  of  the  Supreme  Court,  Erie  County, 
and  in  the  County  Court  of  Erie  Coimty,  or  any  other 
unqualified  persons  and  from  removing  the  present  mcum- 
bents  of  said  positions,  until  an  eligible  list  can  be  pre- 
pared giving  names  qualified  for  permanent  appointment, 
or  a  non-competitive  examination  can  be  held  yielding 
names  qualified  for  provisional  appointment,  as  the 
appointment  of  persons  not  qualified  for  either  permanent 
or  provisional  appointment,  if  allowed  to  be  made,  will 
be  illegal  and  will  tend  to  render  ineffectual  judgment 
sought  by  the  plaintiffs  in  the  present  action. 

No  previous  application  has  been  made  to  any  court, 
judge  or  justice,  for  a  preliminary  injunction  order  herein. 

John  B.  Olmsted. 

Sworn  to,  etc.  ^_^ 

Form  No.  88 
Temporary  Injunction  Order  > 
Supreme  Court,  Erie  County. 


John  B.  Olmsted  and  Roderick 
Potter,  Plaintiffs, 

against 

John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie;  Ed- 
ward Oberkircher,  Albert  W. 
Candee,  Edward  Hodson  and 
Frank  A.  Olzanowski, 

Defendants. 

It  appearing  to  my  satisfaction  by  the  complaint  herein, 
verified  the  1st  day  of  January,  1916,  and  the  annexed 
affidavit  of  John  B.  Olmsted,  verified  the  1st  day  of  Jan- 

^  From  Olmsted  v.  Meahl,  see  ante,  page  442. 
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uary,  1916,  that  the  plaintiffs  demand  and  are  entitled 
to  a  judgment  against  the  above  named  defendants;  re- 
straining the  conmiission  of  the  acts  hereinafter  enjoined, 
upon  the  ground  that  such  acts  consisting  of  the  threat- 
ened appointment  of  the  above  named  defendants  (other 
than  the  defendant,  John  H.  Meahl),  by  said  defendant, 
John  H.  Meahl,  as  County  Clerk  of  Erie  County,  to  posi- 
tions of  Deputy  Court  Clerks  in  various  parts  of  the  Su- 
preme Court,  Erie  Coimty,  and  in  the  County  Court  of 
Erie  County,  will  be  ill^^  and  in  violation  of  the  Civil 
Service  Law  and  of  the  constitution  of  the  State  of  New 
York,  and  will  involve  an  imlawful  waste  and  diversion 
of  the  funds  of  the  County  of  Erie,  and  that  the  commis- 
sion of  said  acts  and  such  appointments,  if  done  and  made 
during  the  pendency  of  this  action,  will  produce  irrepar- 
able injury  to  the  plaintiffs  and  others  taxpayers  of  the 
County  of  Erie;  and  that  the  said  d^endant,  John  H. 
Meahl,  dining  the  pendency  of  this  action,  threatens  and 
is  about  to  commit  the  unlawful  acts  hereinafter  en- 
joined, in  violation  of  the  rights  of  these  plaintiffs  and 
of  other  taxpayers  of  the  County  of  Erie  respecting  the 
subject-matter  of  this  action,  and  tending  to  render  the 
final  judgment  to  be  rendered  herein  ineffectual^  by  mak- 
ing such  imlawful  appointments  on  or  about  January  1st, 
1916,  and  other  similar  appointments  to  the  positions  in- 
volved, thereafter; 

And  the  plaintiffs  having  duly  given  the  undertaking 
required  by  law  both  for  the  costs  of  this  action,  and  to 
obtain  a  preliminary  injimction  herein; 

Now,  on  motion  of  Simon  Fleischmann,  attorn^  for 
the  above  named  plaintiffs; 

It  is  Ordered,  that  the  above  named  defendant, 
John  H.  Meahl,  as  County  Clerk  of  the  Coimty  of  Erie, 
be,  and  he  is  hereby,  enjoined  and  restrained,  during  the 
pendency  of  this  action  or  imtil  the  further  order  of  this 
court,  from  appointing  or  taking  any  steps  whatsoever 
towards  the  appointment,  either  permanently  or  provi- 


Olmsted  v.  Meahl  469 

Temporary  Injunction  Order 

sionally,  to  the  positions  of  Deputy  Court  Clerks  of  the 
various  parts  of  the  Supreme  Court,  Erie  County,  or 
either  or  any  of  said  positions,  or  of  the  County  Court 
of  Erie  County,  the  above  named  defendants,  Edward 
Oberkircher,  Albert  W.  Candee,  Edward  W.  Hodson  and 
Frank  A.  Olzanowski,  or  any  one  or  more  of  them,  or 
any  other  person  or  persons,  unless,  and  until  they  or  such 
other  person  or  persons  shall  have  passed  a  competitive 
examination  to  be  held  by  the  Civil  Service  Commission 
of  the  State  of  New  York,  and  be  placed  by  said  Civil 
Service  Commission  upon  an  eligible  list  for  permanent 
appointment  to  such  positions,  and  be  certified  by  said 
State  Civil  Service  Commission  as  eligible  for  such  ap- 
pointment or  appointments,  or,  shall  be  certified  by  said 
State  Civil  Service  Commission  as  eUgible  for  provisional 
appointment,  as  the  result  of  non-competitive  examina- 
tions, and  that  said  defendants,  Edward  Oberkircher, 
Albert  W.  Candee,  Edward  W.  Hodson  and  Prank  A. 
Olzanowski  and  each  of  them  be,  and  are  hereby  restrained 
from  accepting  said  positions  or  any  of  them,  or  from  per- 
forming or  attempting  to  perform  the  duties  thereof, 
until  they  shall  have  so  qualified  for  permanent  or  pro- 
visional appointment  and  thereafter  been  appointed,  and 
that  the  said  defendant,  John  H.  Meahl,  be,  and  he  is 
hereby  likewise  restrained  and  enjomed  from  removing 
the  present  occupants  of  said  positions,  or  any  of  them, 
or  interfering  with  them  in  the  further  performance  of 
their  duties  as  such  Court  Clerks,  until  he  can  make 
legal  apointments  thereto  either  permanently  or  provis- 
ionally, as  the  result  of  competitive  or  non-competitive 
examinations  so  to  be  held  by  said  Civil  Service  Com- 
mission and  the  certification  by  said  State  Civil  Service 
Commission  to  him  of  names  eligible  for  such  permanent 
or  provisional  appointment. 
Dated,  Buffalo,  New  York,  January  1st,  1916. 

Habrt  L.  Taylor, 
Justice  Supreme  Court. 
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OPINION  OF  MR.  JUSTICE  POOLEY  AT  SPECIAL  TERM 
POOLEY,  J.: 

Defendants'  motion  to  dissolve  temporary  injunctions. 
These  actions  are  by  taxpayers  to  prevent  the  County 
Clerk  of  Erie  County  from  performing  allied  ill^al  acts, 
viz.:  the  appointing  of  Special  Deputy  Clerks  for  the 
different  parts  of  this  court  and  the  County  Court. 

Issue  has  not  yet  been  joined  by  the  service  of  answers, 
but  there  is  no  dispute  on  the  facts  stated  in  the  papers; 
the  contention  being  that  the  plaintiffs  cannot  maintain 
these  actions^  and  therefore  that  the  injimctions  granted 
should  be  vacated. 

The  plaintiffs  contend  that  the  County  Clerk  recently 
elected  cannot  appoint  to  those  positions  except  from  a 
certified  list  from  the  Civil  Service  Commission,  the  ap- 
pointees having  qualified  by  a  competitive  examination. 

The  defendant,  Meahl,  contends  that  these  positions 
are  in  the  exempt  class  and  therefore  subject  to  his  per* 
sonal  appointment  without  regard  to  the  rules  of  the 
Civil  Service  Commission. 

There  can  be  no  contention  as  to  the  language  of  the 
Constitution  (Art.  V,  §  9). 

"Appointments  and  promotions  in  the  Civil  Service  of 
the  State  and  of  all  the  civil  divisions  thereof,  including 
cities  and  villages,  shall  be  made  according  to  merit  and 
fitness,  to  be  ascertained,  so  far  as  practicable,  by  exami- 
nations, which,  so  far  as  practicable,  shall  be  competitive. 
.  .  .  Laws  shaU  be  made  to  provide  for  the  enforce- 
ment of  this  section." 

It  is  plain  that  it  was  intended  that  all  appointive  posi- 
tions in  the  Civil  Service  should  be  taken  over  by  the 
State,  to  the  exclusion  of  officers  elected  and  who,  thereto- 
fore, and  in  the  not  distant  past,  had  the  naming  of  such 
appointees  from  their  personal  friends  or  political  associ- 
ates. 

Pursuant  to  this  mandate  of  the  constitution,  the  Legis« 
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lature  enacted  the  Civil  Sendee  Law,  which  provides 

(§18): 

''It  shall  be  the  duties  of  all  officers  of  the  State  of 
New  York  or  of  any  civil  division  thereof  to  conform  to 
and  comply  with  and  to  aid  in  aU  proper  ways  in  carrying 
into  eflfect  the  provisions  of  this  chapter,  and  the  rules 
and  regulations  prescribed  thereunder,  and  any  modifi- 
cation thereof." 

Sec.  13  provides  for  certain  exemptions,  and  §  14  de- 
clares that  all  others  in  the  classified  service  shall  be  in 
the  competitive  class,  the  merit  and  fitness  of  whom  shall 
be  determined  by  competitive  examination. 

In  certain  emergencies,  temporary  appointments  may 
be  made,  as  provided  in  §  15. 

Acting  imder  the  provisions  of  the  Civil  Service  Law, 
the  commissioners  have  classified  the  positions  in  ques- 
tion in  the  competitive  class,  and  are  prepared  to  hold 
a  competitive  examination  for  the  purpose  of  furnishing 
qualified  applicants  for  any  vacancy  which  may  occur. 

After  his  election,  but  before  taking  office,  Mr.  Meahl, 
the  County  Clerk  elect,  publicly  annoimced  that  as  soon 
as  he  qualified  and  entered  upon  his  duties  as  County 
Clerk,  he  would  remove  certain  named  Special  Deputy 
Clerks  and  appoint  the  defendants  other  than  he,  to  the 
positions.  Thereupon  the  first  of  these  actions  was 
begun,  December  31st,  1915,  to  prevent  this  threatened 
action  of  the  County  Clerk  elect,  and  subsequently  the 
second  action  was  commenced  after  January  1,  1916. 
Temporary  injunctions  were  issued  in  each  case  restrain- 
ing the  acts  of  the  County  Clerk  elect  until  the  disposition 
of  the  issues. 

Defendant,  Meahl,  moves  to  vacate  the  injunctions 
on  the  groimd  that  the  court  has  not  jurisdiction,  for  the 
reason  that  the  defendants  are  state  officers,  and  the  only 
authority  for  actions  of  this  character  is  found  either  in 
§  1925  of  the  Code  of  Civil  Procedure,  or  Chap.  301, 
Laws  of  1892,  of  §  27  of  the  Civil  Service  Law  (Chap. 
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370,  Laws  of  1899),  all  of  which  are  confined  to  officers 
of  a  county,  town,  city  or  incorporated  village  of  the 
State. 

Sec.  19,  Art.  VI  of  the  Constitution,  provides  as  fol- 
lows: ''Clerks  of  the  several  counties  shall  be  clerks  of 
the  Supreme  Court,  with  such  powers  and  duties  as  shall 
be  prescribed  by  law,"  and  it  is  contended  that  while 
Mr.  Meahl  was  elected  County  Clerk,  he  was  appointed 
Clerk  of  the  Supreme  Court,  and  that,  therefore,  he,  as 
well  as  his  deputy  and  special  deputy  clerks,  are  state 
officers,  and  hence  not  subject  to  the  provisions  of  law 
authorizing  an  action  to  prevent  illegal  acts. 

I  have  not  been  able,  through  the  press  of  other  cases, 
to  present  as  fully  as  I  should  wish,  the  results  reached 
on  the  many  questions  presented  by  coimsel,  who  seem 
to  have  exhausted  the  subject  on  both  sides. 

Briefly,  therefore,  and  without  extended  comment, 
I  will  state  the  conclusions  reached  on  some  of  the  more 
important  phases  of  the  case. 

1.  The  Constitution  is  plain,  that  the  people  of  the 
State  did  not  delegate  the  appointing  power  for  appointive 
officers  to  any  one  except  from  a  Ust  of  qualified  persons, 
determined  by  a  competitive  examination;  and  I  think 
it  is  equally  plain,  that  the  position  of  Special  Dq>uty 
Clerks  for  the  various  parts  of  the  Supreme  Court  and 
the  County  Court,  are  within  the  contemplation  of  the 
said  provisions. 

2.  The  County  Clerk,  when  acting  as  clerk  of  the 
court,  and  his  deputies  and  special  deputies  in  like  service, 
are  part  of  the  judicial  system  of  the  State  and  are  there- 
fore state  officers,  while  eng^ed  in  such  service. 

3.  The  appointing  power,  regarding  these'  positions  of 
Special  Deputy  Clerks,  is  not  vested  in  the  clerk  of  the 
Supreme  Court,  a  state  officer,  but  in  the  County  Clerk, 
a  county  officer. 

4.  The  rights  of  a  taxpayer  to  bring  suit  to  prevent 
waste,  or  to  prevent  any  illegal  act,  is  limited  to  acts  of 
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county,  city,  town  or  village  officers,  and  does  not  author- 
ize an  action  against  a  state  officer.  While  the  reason 
for  this  is  not  apparent,  still  such  is  the  fact. 

5.  The  action  commenced  against  the  County  Clerk- 
elect,  in  December,  is  properly  brought.  The  clerk 
himself  furnished  all  the  facts  necessary  in  that,  after 
his  election  he  publicly  announced  through  the  press  and 
otherwise,  that  upon  entering  upon  the  duties  of  his 
office,  he  would  remove  certain  of  the  Special  Deputy 
Clerks  and  personally  appoint  their  successors.  If  a 
taxpayer  has  the  right  to  bring  an  action  to  prevent  an 
illegal  act,  it  would  be  incomprehensible  to  hold  that  the 
citizen  must  wait  until  the  illegal  act  has  been  committed 
before  he  could  exercise  his  right. 

At  the  time  of  the  commencement  of  the  first  action, 
he  had  been  declared  elected,  had  qualified  by  taking 
the  oath  of  office  and  filing  his  official  bond.  Nothing 
remained  except  to  await  the  stroke  of  twelve,  midnight, 
of  December  31st,  and  immediately  thereafter  he  became 
County  Clerk  in  fact,  and  could  instantly  have  made  the 
contemplated  removals  and  appointments  which  he  had 
given  notice  that  he  would  make.  The  citizen  may  have 
had  a  remedy  after  the  allied  wrongful  removal  and 
appointment  of  successors,  but  I  think  he  had  the  right 
to  act  at  once  upon  the  facts  above  stated. 

6.  In  my  opinion,  §  13  of  the  Civil  Service  Law,  Sub. 
Sec.  3,  does  not  apply  to  these  offices  of  Special  Deputy 
Clerk.  These  positions  have  been  well  known  for  many 
years,  and  if  it  was  the  intention  to  exempt  them,  it 
would  have  been  a  simple  matter  to  so  state. 

Sub.  Sec.  4,  of  said  §  13,  provides  that,  "No  office  or 
position  shall  be  deemed  to  be  in  the  exempt  class  imless 
it  is  specifically  named  in  such  class  in  the  rules.  ..." 

The  orders  made  restrain  the  clerk  from  making  any 
removals  or  new  appointments  until  the  further  order 
of  the  court.  The  clerk  has  accordingly  retained  the 
Special  Deputy  Clerks  in  office  on  December  31st,  and, 
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inasmuch  as  it  appears  that  no  incompetency  is  chained 
in  any  case,  the  orderly  way  will  be  to  continue  them 
until  such  time  as  their  successors  are  aj^pointed  accord- 
ing to  law. 
The  motion  to  dissolve  the  injunctions  is 


Form  Ho.  89 


of  Motion  for  Leave  to  Appeal  to  Court  of  ^»peal8  and  tiiat 

Certain  Questions  be  Certified  > 

Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 


John  B.  Olmsted  and  Roderick 
Potter, 

Plaintiffs-Respondents, 
against 
John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie,  Eklward 
Oberldrcher,  Albert  W.  Can- 
dee,  Edward  W.  Hodson  and 
Frank  A.  Olzanowski, 

Defendants-Appellants. 

Sir: 

Please  Take  Notice,  that  on  the  affidavit  of  one 
of  the  above  named  defendants,  John  H.  Meahl,  verified 
the  3rd  day  of  May,  1916,  the  printed  record  on  appeal, 
and  all  papers,  pleadings  and  proceedings  herein,  the 
undersigned  will  move  the  ApppeUate  Division  of  the 
Supreme  Court,  Fourth  Department,  at  the  Appellate 
Division  Court  Room,  in  the  City  of  Rochester,  County 
of  Monroe,  N.  Y.,  on  the  12th  day  of  May,  1916,  at 
the  opening  of  the  court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  the  certificate  of  said 

1  From  Olmsted  v.  Meahl,  see  arUe,  page  442. 
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Appellate  Division  as  provided  by  Subdivision  II,  of 
Section  190,  of  the  Code  of  Civil  Procedure,  that  in  its 
opinion  questions  of  law  are  involved  that  ought  to  be 
reviewed  by  the  Court  of  Appeals,  and  for  permission 
to  the  appellants  herein  to  appeal  to  said  Court  of 
Appeals  as  in  and  by  said  section  provided. 

The  grounds  upon  which  leave  to  appeal  is  desired 
being  briefly  as  follows: 

That,  the  defendant,  John  H.  Meahl,  as  Clerk  of  the 
Supreme  Courts  of  the  State  of  New  York,  is  a  state 
oflScer;  and  as  Clerk  of  the  County  Court  of  the  Coimty 
of  Erie  he  is  also  a  state  officer;  and  that  in  appointing 
Special  Deputy  Clerks  to  the  different  Supreme  Courts 
in  Erie  County  and  of  the  County  Court  of  Erie  County  he 
was  acting  in  his  capacity  as  a  state  officer  and  each  of  said 
clerks  of  said  Supreme  Courts  and  of  said  County  Court 
as  state  officers  and  acting  as  such  as  the  deputies  of  the 
said  John  H.  Meahl,  as  Clerk  of  the  Supreme  Courts 
and  of  the  County  Court  of  Erie  County  and  the  pro- 
visions of  §  1925  of  the  Code  of  Civil  Procedure  and  of 
Chapter  301,  Laws  of  1892,  and  §  28  of  the  Civil  Service 
Law,  or  either  of  them  do  not  apply  to  state  officers,  or 
those  acting  as  such,  and  in  no  way  authorized  the  bring- 
ing of  a  taxpayers'  action  by  the  above  named  plaintiffs 
against  the  defendant  herein;  and  upon  the  further 
ground  that  the  complaint  herein  fails  to  state  a  cause 
of  action  against  these  defendants;  and  for  such  other 
and  further  relief  as  may  be  just. 
Dated,  May  3rd,  1916- 

John  T.  Ryan, 

Paul  J.  Bait, 

Pbbct  S.  Lansdownb, 
Atty.  for  Defendants-Appellants, 
612  Mutual  life  Bldg., 

Buffalo,  N.  Y. 
To  Simon  Fleischmann,  Esq., 
Attorney  for  Plaintiffs-Respondents. 
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Fonn  No.  40 
Order  Oranting  Leave  to  ^peal  and  fhat  Qoeition  be  Certified  > 

At  a  Term  of  the  Appellate  Division  of  the  Supreme 
Court  of  the  State  of  New  York,  in  and  for  the  Fourth 
Judicial  Department,  at  the  City  of  Rochester,  N.  Y., 
commencing  on  the  2nd  day  of  May,  1916. 

Present,  Hon.  Fbedebick  W.  Ebusb,  Presiding  Justice. 
'^    Nathaniel  Footb, 
*^    John  S.  Lambebt, 
*^    Edoar  S.  E.  Mebbill^ 
''    Pascal  C.  J.  DeAnoeus, 

Associate  Justices. 


John  B.  Olmsted  and  Roderick 
Potter, 

Respondents, 

against 

John  H.  Meahl,  as  Coimty  Clerk 
of  the  Coimty  of  Erie,  et.  al.. 

Appellants. 


The  above  named  John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie,  Edward  Oberkircker,  Albert  W. 
Candee,  Edward  W.  Hodson,  and  Frank  A.  Olzanowski, 
appellants  herem,  having,  on  the  12th  day  of  May,  1916, 
duly  moved  before  this  court  for  an  order  grantmg  to 
them  leave  to  appeal  to  the  Court  of  Appeals  from  the 
judgment  of  affirmance  entered  upon  the  order  of  affirm- 
ance heretofore  and  on  the  22nd  day  of  March,  1916, 
duly  made  and  entered  herein  by  this  court. 

Now,  after  reading  and  filing  the  affidavit  of  John  H. 
Meahl,  verified  the  3rd  day  of  May,  1916,  the  notice  of 

^  From  Olmsted  v.  Meahl,  see  ante,  page  442. 
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said  motion,  together  with  proof  of  due  service  thereof 
upon  counsel  for  the  opposing  party,  the  opposing  affi- 
davit of  Simon  Fleischmann,  verified  the  10th  day  of 
May,  1916,  and  upon  all  the  proceedings  heretofore  had 
and  taken  herein,  after  hearing  Mr.  John  T.  Ryan,  of  coun- 
sel for  appellants,  in  favor  of  said  motion,  and  Mr.  Simon 
Fleischmann,  of  counsel  for  respondent,  in  opposition 
thereto,  and  due  deliberation  having  been  had  thereon, 

It  Is  Ordered,  that  the  said  motion  be,  and  the 
same  hereby  is,  granted,  and  this  court  doth  hereby 
certify,  that  in  its  opinion  the  following  question  of  law 
is  involved  herein,  which  ought  to  be  reviewed  by  the 
Comt  of  Appeals,  viz. : 

Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action? 

Newell  C.  Fulton, 

Clerk. 
Enter, 

Frederick  W.  Kruse, 

Entered,  17th  day  of  May,  1916. 

Supreme  Court, 
Appellate  Division, 
Fourth  Judicial  Department, 
Clerk's  Office,  Rochester,  N.  Y. 
I,  Newell  C.  Fulton,  Clerk  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial  Department, 
do  hereby  certify  that  the  within  order  is  a  true  copy 
of  the  origmal,  now  on  file  in  this  office,  and  of  the  whole 
thereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  the  City  of  Rochester, 
New  York,  this  17th  day  of  May,  1916. 
[Seal]  Newell  C.  Fulton, 

Clerk. 
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Evelyn  L.  Snyder,  an  infant,  by  Bertha  M.  Sntdbr, 

Her  Guardian  ad  litem,  Appellant,   v.  Berkshibes 

Life  Insurance  Company,  Respondent. 
Bernice  M.  Snyder,  an  infant,  by  Bertha  M.  Snyder, 

Her  Guardian  ad  litem.   Appellant,   v.  Berkshibb 

Life  Insurance  Company,  Respondent. 

(223  N.  Y.  632,  memo. ;  afiF'g  176  App.  Div.  943,  no  opinion) 

Life  insurance;  defense  of  false  statements  in  application  as  to 

condition  of  health  > 

Appeal,  in  each  of  the  above-entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  January  8, 
1917,  affirming  a  judgment  in  favor  of  defendant  entered 


>  See  Answer  from  this  case  setting  up  breach  of  warranty,  post^ 
page  480. 

The  following  colloquy  took  place  on  the  motion  to  dismiss: 

Mr.  Armstrong:  I  now  move  to  dismiss  the  complaint  upon  the 
groimd  that  the  uncontradicted  evidence  shows  that  there  was  a  ma- 
terial misrepresentation  made  by  Mr.  Snyder  in  the  application  upon 
which  his  policy  was  issued,  and  which  was  false. 

The  court  will  recall  that  one  of  the  questions  upon  which  the  defense 
in  this  action  is  based  is,  ''When  did  you  last  consult  a  physician  and 
for  what?  "  and  the  answer  was,  "  No  consultation."  The  next  question 
was,  ''The  names  and  addresses  of  the  physicians  who  have  attended 
you?"  and  the  answer  is,  "No  attendance.''  Those  must  be  conceded 
to  have  been  material  misrepresentations;  first,  because  they  go  to  the 
very  merits  of  the  application;  and  because  the  parties  themselves, 
by  question  and  answer 

The  Court:  Is  that  your  only  ground  of  motion? 

Mr.  Armstrong:  That  is  the  ground  of  the  motion. 

The  Court:  I  will  hear  Mr.  McKay  on  that. 

The  Court:  Mr.  Snyder  stated  in  his  application  that  no  unfavor- 
able report  or  opinion  had  been  expressed  by  any  physician  on  a  pre- 
vious application  for  insurance.  There  is  evidence  in  the  case  from 
which  the  jury  might  find  that,  although  disputed,  that  answer  was 
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upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term  in  an  action  upon  certain  poUcies  of  life  insurance. 
The  defense  was  that  the  insured  had  made  false  state- 
ments in  his  applications  upon  which  defendant  relied  in 
issuing  the  policies. 

Hugh  J.  O^Brien  and  Clarence  W.  McKay ^  for  appellants. 

William  W.  Armstrong^  for  respondent. 

Judgment  in  each  case  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 

correct.  And  the  same  is  true  in  reference  to  the  statement  that  he 
had  made  no  application  or  proposal  for  insurance.  Those  two  ques- 
tions would  appear  to  be  questions  of  fact  to  be  passed  upon  by  the 
jury.  The  same  is  likewise  true  in  reference  to  his  statement  that  he 
had  not  suffered  from  any  disease,  or  had  none.  While  I,  myself,  am 
satisfied  beyond  any  reasonable  doubt  that  Mr.  Snyder  did  have  a  dis- 
ease and  that  that  disease  was  diabetes,  yet  there  is  evidence  that  might 
properly  be  disposed  of  by  the  jury,  and  they  might  find  that  he  did 
not  have  the  disease  at  that  time. 

There  was  another  question  asked  of  him  for  the  purpose  of 
aiding  the  defendant  insurance  company  in  obtaining  further  and 
additional  light  in  reference  to  the  state  of  health  of  the  applicant 
at  the  time  he  made  the  application.  He  was  asked  whether  he  had 
consulted  or  had  been  treated  by  any  physician  within  the  past  ten 
years,  and  he  said  that  he  had  not. 

In  issuing  the  policy  the  insurance  company  had  a  right  to  assume 
that  that  answer  was  true.  Several  ph3rsicians  might  have  given  the 
defendant  light  as  to  the  true  condition  of  the  health  of  this  man; 
they  might  have  told  whether  he  was  sound  or  otherwise;  but  the  ap- 
plicant did  not  see  fit  to  disclose  the  fact  that  he  had  consulted  or  been 
treated  by  several  physicians.  It  seems  that  he  had  been  treated  by 
Doctor  Williams,  Doctor  Kleeman,  Doctor  Stapleton,  Doctor  Robin- 
son and  others,  and  by  some  of  these  physicians  many  times ;  treatments 
covering  in  one  or  two  instances  a  long  period  of  time.  It  cannot  be 
said  that  he  had  forgotten. 

This  is  one  of  the  cases,  perhaps  it  is  the  most  pronounced  one  I 
have  had  before  me. 
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Answer;  Breach  of  Wammty  mider  life  Ingnninre  PoB^ 
SuiK'eme  Court,  County  of  Monroe. 


Evelyn  L.  Snyder,  an  In&nt, 
by  Bertha  M.  Snyder,  her 
Guardian  ad  Litem, 

Plaintiff, 

affainst 
Berkshire  Life  Insurance  Com- 
pany, 

Defendant. 


Defendant,  for  answer  to  the  first  cause  of  action  stated 
in  the  complaint,  admits  that  plaintiff  is  an  infant  of  the 
age  of  six  years;  that  said  Bertha  M.  Snyder  was  duly 
appointed  her  guardian  ad  litem;  and  that  defendant, 
during  all  the  times  therein  mentioned,  was  and  now  is 
a  foreign  corporation  engaged  in  the  life  insurance  busi- 
ness and  authorized  and  licensed  to  conduct  such  business 
within  the  State  of  New  York,  as  allied  therein, 

Admits  that  on  or  about  the  10th  day  of  December, 
1913,  defendant  insured  the  life  of  said  Fred  Hetsler 
Snyder  in  the  sum  of  $15,000  for  the  term  of  five  years 
from  such  date,  by  its  convertible  policy  No.  90,005,  by 
which  defendant  agreed  to  pay  plaintiff  $8,500  upon  re- 
ceipt of  due  proof  of  death  of  said  Snyder  within  such 
five  years;  that  said  Snyder  died  at  the  City  of  Rochester, 
N.  Y.,  where  he  then  resided,  on  the  29th  day  of  Januaiy, 
1914;  and  that  thereafter  limited  letters  of  guardianship 
of  the  person  and  property  of  plaintiff  were  duly  issued  to 
said  Bertha  M.  Snyder,  as  alleged  therein,  and  as  more 

^  From  Snyder  v.  Berkakire  Life  Ins.  Co,,  see  ante,  page  478. 
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fully  appears  from  said  policy,  except  that  defendant 
denies  that  said  policy  was  issued  upon  the  sole  consider- 
ation of  the  payment  to  it  by  said  Snyder  of  the  sum  of 
So5.65  and  the  quarterly  payment  of  a  like  amoimt  on  or 
before  the  10th  days  of  March,  Jime,  September  and  De- 
cember of  each  year,  as  alleged  therein,  and  alleges  that 
the  consideration  therefor,  as  stated  therein,  was  the  ap- 
plication for  such  policy  which  was  made  a  part  of  such 
policy  of  insurance,  and  a  copy  of  which  was  indorsed 
thereon  prior  to  its  delivery,  as  well  as  the  payment  of 
such  premiums,  and  except  that  defendant  denies  that 
said  full  siun  of  $8,500  was  agreed  by  it  to  be  paid  to  plain- 
tiff upon  receipt  of  due  proof  of  the  death  of  said  Snyder 
within  such  period,  and  alleges  that  said  policy  provided 
that  in  event  of  said  Snyder's  death,  the  balance  of  the 
premium,  if  any,  for  the  then  ciurent  year,  should  first 
be  deducted  from  the  amount  payable  under  said  policy, 
and  that  at  the  time  of  said  Snyder's  death,  there  was  \m- 
paid  for  the  current  policy  year,  under  the  terms  of  said 
policy,  the  sum  of  S166.95,  being  the  quarterly  payments 
which  would  have  become  due  thereunder  on  the  10th 
days  of  March,  June  and  September,  1914. 

And  denies,  upon  information  and  belief,  each  and  every 
other  allegation  of  said  first  cause  of  action,  except  the 
allegation  that  defendant  has  refused  to  pay  said  sum  of 
$8,500  to  plaintiff  or  any  portion  thereof. 

And  for  answer  to  the  second  cause  of  action  stated 
therein, 

Admits  the  allegations  of  the  first,  second,  third  and 
fifth  paragraphs  of  said  first  cause  of  action,  as  realised 
therein. 

Admits  that  on  or  about  the  10th  day  of  December, 
1913,  defendant  insured  the  life  of  said  Fred  Hetsler 
Snyder  during  the  term  of  his  natiuul  life,  by  policy  No. 
90,907,  by  which  it  agreed  to  pay  plaintiff,  his  daughter, 
the  sum  of  $625  upon  receipt  of  due  proof  of  his  death, 
and  a  like  smn  annually  thereafter  during  her  life,  as 
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allied  therein  and  as  more  fully  appears  from  said  policy, 
except  that  defendant  denies  that  said  policy  was  issued 
upon  the  sole  consideration  of  the  payment  to  it  by  said 
Snyder  of  the  sum  of  $104  and  the  quarterly  payment 
of  a  like  amount  on  or  before  the  10th  days  of  March, 
June,  September  and  December  of  each  year,  as  allied 
therein,  and  alleges  that  the  consideration  therefor,  as 
stated  therein,  was  the  application  for  such  policy  which 
was  made  a  part  of  such  poUcy  of  insurance,  and  a  copy 
of  which  was  indorsed  thereon  prior  to  its  delivery,  as 
well  as  the  payment  of  such  premiums,  and  except  that 
defendant  denies  that  said  full  sum  of  $625  was  agreed 
by  it  to  be  paid  to  plaintiff  upon  receipt  of  due  proof  of 
the  death  of  said  Snyder,  and  allies  that  said  policy 
provided  that  in  event  of  said  Snyder's  death,  the  bal- 
ance of  the  premiiun,  if  any,  for  the  current  policy  year, 
should  first  be  deducted  from  the  amount  payable  under 
said  policy,  and  that  at  the  time  of  said  Snyder's  death 
there  was  unpaid  for  the  current  poUcy  year,  under  the 
terms  of  said  poUcy,  the  sum  of  $312,  being  the  quarterly 
payments  which  would  have  become  due  thereunder,  on 
the  10th  days  of  March,  June  and  September,  1914. 

And  denies,  upon  information  and  belief,  each  and  every 
other  allegation  of  said  second  cause  of  action,  except 
the  allegation  that  defendant  has  refused  to  pay  said  sum 
of  $625  or  any  part  thereof. 

And  for  answer  to  the  third  cause  of  action  stated 
therein, 

Admits  the  allegations  of  the  first,  second,  third  and 
fifth  paragraphs  of  said  first  cause  of  action  as  realised 
therein. 

Admits  that  on  or  about  the  5th  day  of  January, 
1914,  defendant  insured  the  life  of  said  Fred  Hetsler 
Snyder  during  the  term  of  his  natural  life,  by  policy  No. 
91,274,  by  which  it  agreed  to  pay  plaintiff,  his  daughter, 
the  sum  of  $190  upon  receipt  of  due  proof  of  his  death, 
and  a  like  sum  annually  thereafter  during  her  life,  as 
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allied  therein,  and  as  more  fully  appears  from  said  policy, 
except  that  d^endant  denies  that  said  policy  was  issued 
upon  the  sole  consideration  of  the  payment  to  it  by  said 
Snyder  of  the  sum  of  $31.62  and  the  quarterly  payment 
of  a  like  amoimt  on  or  before  the  5th  days  of  April,  July, 
October  and  January  of  each  year,  as  alleged  therein,  and 
alleges  that  the  consideration  therefor,  as  stated  therein, 
was  the  appUcation  for  such  policy  which  was  made  a 
part  of  such  poUcy  of  insurance,  and  a  copy  of  which  was 
indorsed  thereon  prior  to  its  delivery,  as  well  as  the  pay- 
ment of  such  premiums,  and  except  that  defendant  denies 
that  said  full  sum  of  $190  was  agreed  by  it  to  be  paid  to 
plaintiff  upon  receipt  of  due  proof  of  the  death  of  said 
Snyder,  and  alleges  that  said  poUcy  provided  that  in  event 
of  said  Snyder's  death,  the  balance  of  the  premium,  if 
any,  for  the  current  policy  year,  should  first  be  deducted 
from  the  amount  payable  imder  said  poUcy,  and  that  at 
the  time  of  said  Snyder's  death  there  was  unpaid  for  the 
current  policy  year,  imder  the  terms  of  said  policy,  the 
simi  of  $94.86,  being  the  quarterly  payments  which  would 
have  become  due  thereunder,  on  the  5th  days  of  April, 
July  and  October,  1914. 

And  denies,  upon  information  and  belief,  each  and  every 
other  allegation  of  said  third  cause  of  action,  except  the 
allegation  that  defendant  has  refused  to  pay  said  sum  of 
$190  or  any  part  thereof. 

For  further  answer  to  each  of  the  causes  of  action 
stated  therein,  defendant 

Alleges,  upon  information  and  beUef ,  that  for  the  pur- 
pose of  inducing  defendant  to  enter  into  such  contracts 
and  for  the  purpose  of  procuring  said  poUcies  of  life  in- 
surance from  defendant,  said  Fred  Hetsler  Snyder,  im- 
mediately prior  to  the  dates  of  said  poUcies,  made  appli- 
cations ^erefor  in  writing,  copies  of  which  are  indorsed 
uix)n  and  made  part  of  said  policies,  respectively;  that 
thereby  said  Snyder  falsely  asserted  and  fraudulently  rep- 
resented that  his  life  was  then  insured  m  only  two  other 
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life  insurance  companies^  viz. :  $8,000  in  the  Northwestern 
Mutual  Life  Insurance  Company,  issued  about  ten  years 
previous  to  the  dates  of  such  applications,  respectively, 
upon  the  twenty  payment  life  plan;  and  $35,000  in  the 
Penn  Mutual  life  Insurance  Company,  issued  about 
1911,  upon  the  five  year  term  plan;  that  no  physician  had 
within  the  then  past  ten  years  expressed  an  unfavorable 
opinion  concerning  his  health;  that  no  proposal  or  appli- 
cation to  insure  his  life  had  ever  been  made  to  any  com- 
pany or  agent,  upon  which  a  policy  had  not  been  issued; 
that  no  such  proposal  or  application  was  then  pending; 
that  his  mother's  mother  had  died  at  the  age  of  about  40 
years,  and  that  he  had  no  other  data  of  the  cause  of  her 
death  or  how  long  she  was  ill;  that  he  had  never  had  any 
disease  of  the  kidneys  or  urinary  organs;  that  he  had  had 
no  disease  during  the  then  preceding  ten  years;  that  he 
had  never  consulted  a  physician;  and  that  no  physician 
had  ever  attended  him. 

That  each  of  such  representations  were  material  to 
the  respective  contracts  of  life  insurance  into  which  said 
Snyder  thereby  sought  to  induce  defendant  to  enter,  and 
from  which  arise  the  causes  of  action  alleged  in  the  com- 
plaint; that  defendant  relied  upon  each  of  such  repre- 
sentations in  entering  into  such  respective  contracts,  and 
was  deceived  thereby;  that  each  of  said  representations 
was  false  and  was  known  to  be  false  to  said  Snyder,  and 
was  so  made  by  him  for  the  puipose  of  deceiving  this 
defendant  and  inducing  it  to  issue  such  policies  of  life 
insurance  to  him;  that  relying  thereon,  as  aforesaid,  de- 
fendant  did  enter  into  such  contracts  and  issue  such 
policies,  and  that  as  soon  as  defendant  discovered  the 
falsity  of  said  representations  and  the  deceit  which  had 
been  practiced  upon  it  by  said  Snyder,  it  declined  to 
recognize  the  validity  of  any  of  said  policies  or  any 
liability  under  any  of  them,  because  of  the  false  and 
fraudulent  inducement  so  practiced  upon  it  by  said 
Snyder. 
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Further  answering  said  causes  of  action,  defendant 
allies  that  said  policies  each  provided,  among  other 
things,  that  said  first  premium  should  only  be  payable 
upon  the  delivery  of  said  respective  policies  in  accordance 
with  the  provisions  of  the  application  therefor,  and  that 
by  said  applications  it  was  i^eed  by  said  Snyder  that 
such  insurance  applied  for  should  not  be  in  force  until  the 
delivery  of  each  of  such  policies  to  him  and  the  payment 
of  said  first  premiums,  during  the  condition  of  his  health 
described  and  certified  to  in  said  respective  applications 
for  said  policies;  and,  upon  information  and  belief,  that 
at  the  time  of  the  delivery  of  each  of  said  policies  to  said 
Snyder,  he  was  not  in  the  condition  of  health  so  described 
and  certified  in  said  respective  applications,  but  was  and 
had  been  for  a  long  time  prior  thereto,  suffering  from,  and 
under  professional  medical  treatment  for,  diabetes  mel- 
litus,  from  which  he  continued  to  suffer  and  of  which 
disease  he  died,  as  above  admitted,  on  the  29th  day  of 
January  thereafter,  although  the  existence  of  such  dis- 
ease at  the  time  of  the  issuance  of  such  policies  was  un- 
known to  this  defendant  and  concealed  from  it  by  said 
Snyder. 

Further  answering  said  complaint,  defendant  alleges 
that  it  did  not  become  aware  of  the  falsity  of  said  repre- 
sentations of  said  Snyder  nor  of  the  actual  impairment 
of  his  health  as  above  alleged  imtil  after  his  death,  and 
that  promptly  after  learning  thereof,  it  declined  to  recog- 
nize the  validity  of  said  policies  or  that  the  same  had  any 
valid  inception,  and  offered  to  return  to  the  personal 
representatives  of  said  Snyder  all  premiums  paid  by  him 
on  said  policies,  and  all  benefits  received  by  this  defendant 
under  said  contracts,  and  that  it  has  ever  since  held,  and 
now  holds  said  premimns  to  the  order  and  use  of  the 
personal  representatives  of  said  Snyder,  and  brings  the 
same  into  court  to  be  dealt  with  as  shall  be  equitable 
and  just,  and  restored  to  the  parties  to  whom  they 
belong. 
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Whesibfore,  This  defendant  prays  that  said  complaint 
may  be  dismissed  with  the  costs  of  this  action. 

William  W.  Abms^crong, 
Attorney  for  Defendant, 
841  Powers  Buildings 
RochesteTi  N.  Y. 
[Verification.]  * 


EvANDER  Conway,  Appellant,  v.  George  Naylor,  Jr., 
ET  EL.,  Copartners  under  the  Firm  Name  of  Naylor 
Bros.,  Respondents.^ 

(222  N.  Y.  437;  rev'g  170  App.  Div.  230;  156  Supp.  340.) 

Appeal;  reversal  by  Appellate  Division  on  question  of  law  only; 
reversal  by  Court  of  Appeals  where  no  question  of  law  justify- 
ing action  by  Appellate  Division;  master  and  servant;  negli- 
gence; contributory  negligence;  when  question  for  jury. 

1.  Under  Code  Civ.  Pro.  §  1338,  where  the  Appellate  Division 
reverses  a  judgment  solely  upon  a  question  of  law,  and  there 
is  no  question  of  law  in  the  case  justifying  such  action,  the 
judgment  of  that  court  should  be  reversed  and  that  of  the 
trial  court  affirmed. 

2.  Where  the  plaintiff's  clothing  was  caught  in  a  projecting 
screw  on  a  revolving  shaft,  and  it  appeared  from  an  examina- 
tion of  the  evidence  that  reasonable  minds  might  differ  as 

^  This  case  was  tried  twice.  The  first  verdict  for  the  plaintiff  was  set 
aside  by  the  Appellate  DiviBion  and  a  new  trial  ordered.  Conway  v. 
ATayZor,  166  App.  Div.  904, 160  Supp.  1082. 

On  the  second  trial  a  verdict  for  $6,500  was  rendered  in  favor  of  the 
plaintiff.  The  judgment  entered  on  this  verdict  was  imanimously 
reversed  by  the  Appellate  Division  and  the  complaint  dismissed.  Con- 
way  V.  Naylor,  170  App.  Div.  230;  166  Supp.  340. 

It  was  from  this  last  decision  that  the  appeal  herein  was  taken  and 
the  judgment  of  the  Appellate  Division  reversed,  and  the  judgment 
entered  on  the  verdict  at  the  Trial  Term  affirmed. 

See  complaint  from  this  case,  post,  page  491,  with  form  cf  Notice 
under  Employers'  Liability  Act,  post,  page  494,  and  judge's  chaxge, 
post,  page  497. 
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to  whether  or  not  the  plaintiff  had  been  careful  or  had  been 
guilty  of  contributory  negligence,  that  the  question  was  for 
the  jury  and  a  judgment  in  favor  of  the  plaintiff  entered  upon 
a  jury's  verdict,  should  be  affirmed. 

Appeal  from  a  judgment,  entered  December  22,  1915, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material 
are  stated  in  the  opinion. 

Sydney  A.  Syme,  for  appellant. 

Thomas  F.  Curran  and  James  B.  Henney,  for  respondents. 

Crane,  J.: 

This  is  a  master  and  servant  case  brought  under  the 
Employers'  LiabiUty  Act.  There  have  been  two  trials. 
The  first  recovery  by  the  plaintiff  was  reversed  and  a  new 
trial  granted  because  of  his  contributory  neglect.  This 
second  judgment  for  the  plaintiff  has  been  reversed  upon 
the  same  groimd,  except  that  the  complaint  has  been 
dismissed  as  the  evidence,  in  the  opinion  of  the  Appellate 
Division,  established  the  plaintiff's  contributory  negh- 
gence  as  matter  of  law. 

We  are  of  the  opinion  that  the  evidence  was  sufficient 
to  present,  upon  this  point,  a  question  for  the  jury,  and 
that  it  could  reasonably  be  inferred  that  the  plaintiff  was 
injured  while  exercising  care  in  the  performance  of  his 
duties. 

Contributory  neghgence  under  the  Employers'  LiabiUty 
Act  as  it  existed  at  the  time  of  this  accident  was  a  matter 
of  defense. 

The  plaintiff,  a  man  fifty-five  years  of  age,  had  been 
in  the  employ  of  the  defendants  for  about  eighteen  years 
at  Peekskill,  N.  Y.    The  defendants  manufactured  brick 
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yard  machinery,  installing  it  with  the  aid  of  the  plaintiff 
in  various  places  throughout  the  State.  On  the  twenly- 
ninth  day  of  July^  191 1,  at  Fishkill-on-the-Hudson,  the 
plaintiff  was  erecting  new  brick  machinery  in  the  brick 
yard  of  O'Malley  Bros.,  and  at  the  time  of  the  accident 
was  adjusting  the  friction  clutch  between  the  main  line 
shafting  and  a  counter  or  secondary  shafting  attached  to 
the  machine  upon  which  he  was  working.  This  main 
line  shafting  ran  from  the  power  engine  in  the  center  of 
the  yard  in  opposite  directions — north  and  south — about 
eight  feet  above  the  groimd,  passing  through  the  various 
brick  machines  so  as  to  furnish  them  power.  These 
machines  were  about  one  himdred  feet  apart.  The  power 
was  transmitted  from  the  main  line  shafting  to  the  various 
machines  by  a  friction  with  two  gears  which  were  thrown 
in  and  out.  To  adjust  the  clutch,  it  was  necessary  for 
the  plaintiff  to  stand  upon  a  scaffold  about  five  feet 
above  the  ground,  which  he  had  himself  erected.  This 
brought  his  right  hip,  while  he  was  at  work,  about  op- 
posite the  main  line  shafting,  which  was  estimated  to  be 
about  thirty  hiches  above  the  floor  of  the  scaffold.  One 
of  the  parts,  shipped  from  the  defendants'  foundry  to  the 
plaintiff  to  be  adjusted,  was  a  roimd  metal  ring,  about 
six  inches  in  diameter,  which  fitted  on  to  the  main  shafting 
and  was  known  as  the  collar;  it  acted  as  a  stop  for  the 
lever  that  was  used  to  throw  the  friction  clutch  in  and 
out  of  mesh.  In  order  to  be  adjusted  to,  or  fitted  on  to 
the  shafting,  this  metal  collar  came  in  halves,  fastened 
together  by  two  bolts.  Two  set  screws  running  through 
the  collar  tightly  fastened  it  to  the  shafting.  When 
properly  equipp^  or  adjusted,  the  heads  of  these  bolts 
and  set  screws  worked  down  until  flush  with  the  surface 
of  the  collar. 

The  set  screws  sent  by  the  defendants  to  the  plaintiff 
were  too  long,  projecting  beyond  the  surface  of  the  collar 
one,  five-eighths  and  the  other,  one-half  an  inch.  The 
collar  had  to  be  in  place  to  enable  the  plaintiff  to  make 
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his  measurements  and  adjustments.  In  setting  the 
clutch  it  was  necessary  to  have  the  measurements  ab- 
solutely correct — ^withm  a  thirty-second  of  an  inch — 
otherwise  the  clutch  would  not  work. 

As  the  plaintiff  was  doing  his  work  on  Saturday  morning, 
July  29,  1911,  he  was  standing  upon  the  scaffold  in  a 
position  which  brought  the  right  side  of  his  body  to 
within  six  inches  of  the  shafting,  with  the  collar  about  a 
foot  behind  him.  This  collar,  with  the  projecting  screws, 
was  revolving  on  the  shafting  at  the  rate  of  one  hundred 
and  twenty-eight  revolutions  a  minute.  At  this  point  the 
testimony  is: 

''Q.  In  order  to  make  the  measurements  that  you 
were  trying  to  get  at  that  time,  could  you  stand  in  any 
other  position  to  get  your  measurements  accurately? 
A.  No,  sir. 

"Q.  That  was  the  only  position  you  could  stand  in? 
A.  Exactly. 

*"Q.  While  you  were  in  that  position  were  you  actually 
making  the  measurements?   A.  Yes,  sir. 

''Q.  And  what  were  you  thinking  about  at  that  time? 
A.  I  was  thinking  about  my  measurements,  as  I  have 
to  take  such  exact  measurements. 

"  Q.  You  had  yoiu-  mind  centered  on  that?   A.  Yes,  sir. 

"While  you  were  making  that  measurement  did  you 
recall  for  the  moment  the  fact  that  the  set  screw  was  just 
behind  you?   A.  No,  sir,  I  did  not. 

"Q.  While  you  were  in  that  position  what  happened 
to  you?  A.  I  got  caught  in  the  set  screw,  right  on  the 
hip  in  my  overall,  and  I  went  around  the  shaft." 

On  the  Tliursday  before  the  accident  the  plaintiff  had 
called  the  attention  of  his  foreman  or  superintendent. 
Cite,  to  the  condition  of  the  set  screws  on  the  shafting 
and  to  the  danger  that  he  was  under  in  being  compelled 
to  work  so  near  them.  Cite  promised  to  send  him  the 
proper  screws  the  next  day.  He  did  not  do  so.  On  Friday, 
Cite's  attention  was  again  called  to  the  matter  and  he 
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promised  to  have  the  proper  screws  there  by  Satiirday 
morning  at  the  latest.  He  further  said,  however,  that  the 
plaintiff  should  go  on  with  the  work  as  ''he  must  have 
the  job  finished  to-morrow  without  fail — he  would  go 
away  and  see  the  foreman  of  the  yard  and  have  the  tlung 
shut  down  for  to-morrow  and  I  could  go  on  with  the 
work  and  there  would  not  be  any  trouble." 

The  plaintiff  may  be  charged  with  concentration  upon 
the  work  for  his  employer,  but  he  cannot  be  charged  with 
negligence  as  matter  of  law.  What  did  he  do  that  he 
should  not  have  done?  He  continued  his  work  as  directed ; 
his  work  broug|ht  him  within  a  foot  of  a  revolving  shaft 
upon  which  there  was  a  collar  with  projecting  screws. 
Absorbed  in  his  work  and  thinking  about  his  measure- 
ments, he  was  caught  by  the  screws  and  injured.  The 
dangerous  condition  imder  which  the  plaintiff  continued 
his  work  was  known  to  the  defendants,  who  had  promised 
to  fix  it.  Under  such  circumstances,  it  can  with  reason 
be  said  that  the  plaintiff  was  diligent  and  attentive  in 
his  work,  and  not  careless  or  indifferent.  It  is  true  that 
he  must  have  stepped  back  or  sideways  to  reach  the 
shafting,  but  the  work  which  he  was  doiog  at  the  direction 
of  his  employer  required  him  to  be  within  a  few  inches 
of  this  shafting  and  collar,  and  the  minuteness  of  the 
measurements  demanded  some  concentration  and  atten- 
tion. It  cannot  be  said,  as  matter  of  law,  that  a  moment 
of  f orgetfulness  cast  upon  the  plaintiff  the  responsibility 
for  his  injury.  Palmer  v.  Dearing,  93  N.  Y.  7;  Larsen  v. 
Lackawanna  Steel  Co.,  146  App.  Div.  238;  130  Supp.  887. 
The  most  that  can  be  said  is  that  reasonable  minds  may 
differ  as  to  whether  the  plaintiff's  actions  constituted 
negligence;  it  cannot  be  said  that  the  facts  did  not  warrant 
a  reasonable  inference  that  the  plaintiff  was  careful.  If 
this  be  so,  a  case  was  made  out  for  the  jury.  Kettle  v. 
Turl,  162  N.  Y.  255;  Sharp  v.  Erie  R.  R.  Co.,  184  N.  Y. 
100;  Sigel  v.  American  Seating  Co.,  161  App.  Div.  64; 
146  Supp.  350. 
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The  assumption  of  risk  does  not  arise  on  this  appeal. 
MaUmey  v.  Cunard  S.  S.  Co.,  217  N.  Y.  278. 

Dillon  V.  Notional  Cool  Tor  Co.,  181 N.  Y.  215,  involving 
a  question  of  assumption  of  risk  and  the  defendant's 
ne^genee;  Bourdon  v.  Plaza  Operating  Co.,  160  App.  Div. 
768,  and  Brown  v.  Associated  Operating  Co.,  165  App.  Div. 
702,  are  not  in  point  and  decide  nothing  contrary  to  the 
conclusion  arrived  at  in  this  case. 

Under  §1338  of  the  Code  of  Civil  Procedure  the 
reversal  of  the  Appellate  Division  has  been  solely  upon 
a  question  of  law.  As  there  is  no  question  of  law  justifying 
such  action,  the  judgment  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  of  the  Trial  Term  aflKrmed, 
with  costs  in  this  court  and  in  the  Appellate  Division. 
Cannon  v.  Fargo,  222  N.  Y.  321. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback,  Hooan 
and  McLaughlin,  JJ.,  concur. 
Judgment  accordingly. 


Form  No.  42 
Complaint;  Negligence;  Projecting  Screw  on  Revolving  Shafts 

Supreme  Court,  Westchester  Coimty. 


Evander  Conway, 

Plaintiff, 

against 

George  Naylor,  Jr.,  and  John 

Naylor,    Copartners,    doing 

business  under  the  firm  name 

and  style  of  Naylor  Brothers, 

Defendants. 


The  above  named  plaintiff  by  his  attorney  Sjrdney  A. 
Syme,  complaining  of  the  defendants,  alleges: — 

^  From  Conway  v.  Naylor,  see  ante,  page  486. 
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I.  Upon  information  and  belief,  that  at  all  the  times 
hereinafter  mentioned,  the  above  named  defendants  were 
and  still  are  copartners  doing  business  under  the  firm 
name  and  style  of  Naylor  Brothers. 

II.  That  on  the  29th  day  of  July,  1911,  plaintiff  was 
in  the  employ  of  said  defendants,  engaged  in  performing 
such  work  as  they  directed,  in  connection  with  conducting 
the  machine  business  operated  by  defendants. 

III.  That  on  the  29th  day  of  July,  1911,  while  working 
in  the  employ  of  defendants  at  a  certain  brick  yard  op- 
erated by  a  concern  known  as  Malley  Brothers,  located 
on  the  east  side  of  the  Hudson  River  in  the  Town  of 
Fishkill  Landing,  State  of  New  York,  plaintiff  became 
caught  by  a  piece  of  rapidly  revolving  machinery  and  was 
thrown  and  tossed  about  in  the  air  and  down  iq)on  a 
scaffold  with  great  force  and  violence. 

IV.  That  said  accident  to  plaintiff  was  caused  by  the 
carelessness  and  negligence  of  defendants  and  their  agents 
and  superintendents,  at  the  time  solely  engaged  in  exer- 
cising acts  of  superintendence  with  the  knowledge  and 
consent  of  defendants  in  that  they  ordered  and  directed 
plaintiff  to  do  and  perform  certain  work  in  connection 
with  his  employment  by  defendants,  at  a  point  in  close 
proximity  to  a  rapidly  revolving  piece  of  shafting  to  which 
had  been  attached  a  certain  ring  or  collar  operated  by 
defendants,  which  said  ring  or  collar  was  defective,  unsafe 
and  out  of  repair  and  in  a  dangerous  and  unsuitable  con- 
dition, in  that  said  ring  or  collar  was  broken  and  of  un- 
smooth  surface  and  had  a  jagged  edge,  and  was  attached  to 
said  shafting  iq  a  dangerous  and  improper  manner,  in 
that  the  screws  or  method  of  attaching  the  same  projected 
from  said  ring  or  collar  with  the  result  that  said  ring  or 
collar  was  made  and  attached  in  such  a  way  as  to  be  liable 
to  engage  or  catch  the  clothing  of  plaintiff,  and  that  while 
said  ring  or  collar  was  attached  to  such  shaft  in  such 
condition,  and  was  rapidly  revolving  upon  said  shaftiag, 
plaintiff  was  caused  to  come  in  contact  with  same,  with 
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alleged  therein,  and  as  more  fully  appears  from  said  policy, 
except  that  defendant  denies  that  said  policy  was  issued 
upon  the  sole  consideration  of  the  payment  to  it  by  said 
Snyder  of  the  sum  of  $31.62  and  the  quarterly  payment 
of  a  like  amount  on  or  before  the  5th  days  of  April,  July, 
October  and  January  of  each  year,  as  allied  therein,  and 
allies  that  the  consideration  therefor,  as  stated  therein, 
was  the  application  for  such  policy  which  was  made  a 
part  of  such  policy  of  insurance,  and  a  copy  of  which  was 
indorsed  thereon  prior  to  its  delivery,  as  well  as  the  pay- 
ment of  such  premiimxs,  and  except  that  defendant  denies 
that  said  full  sum  of  $190  was  agreed  by  it  to  be  paid  to 
plaintiff  upon  receipt  of  due  proof  of  the  death  of  said 
Snyder,  and  alleges  that  said  policy  provided  that  in  event 
of  said  Snyder's  death,  the  bakmce  of  the  premium,  if 
any,  for  the  ciurent  policy  year,  should  first  be  deducted 
from  the  amoimt  payable  under  said  policy,  and  that  at 
the  time  of  said  Snyder's  death  there  was  impaid  for  the 
current  policy  year,  under  the  terms  of  said  policy,  the 
sum  of  $94.86,  being  the  quarterly  payments  which  would 
have  become  due  thereunder,  on  the  5th  days  of  April, 
July  and  October,  1914. 

And  denies,  upon  information  and  belief,  each  and  every 
other  allegation  of  said  third  cause  of  action,  except  the 
all^ation  that  defendant  has  refused  to  pay  said  sum  of 
$190  or  any  part  thereof. 

For  further  answer  to  each  of  the  causes  of  action 
stated  therein,  defendant 

Allies,  upon  information  and  beUef ,  that  for  the  pur- 
pose of  inducing  defendant  to  enter  into  such  contracts 
and  for  the  purpose  of  procuring  said  policies  of  life  in- 
surance from  defendant,  said  Fred  Hetsler  Snyder,  im- 
mediately prior  to  the  dates  of  said  policies,  made  appli- 
cations therefor  in  writing,  copies  of  which  are  indorsed 
upon  and  made  part  of  said  policies,  respectively;  that 
thereby  said  Snyder  falsely  asserted  and  fraudulently  rep- 
resented that  his  life  was  then  insured  in  only  two  other 
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inasmuch  as  it  appears  that  no  incompetency  is  charged 
in  any  case,  the  orderly  way  will  be  to  continue  them 
until  such  time  as  their  successors  are  appointed  accord- 
ing to  law. 
The  motion  to  dissolve  the  injunctions  is  denied. 


Form  No.  89 


Notice  of  Motion  for  Leave  to  Appeal  to  Court  of  Appeals  and  that 

Certain  Questions  be  Certified  ^ 

Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 


John  B.  Olmsted  and  Roderick 
Potter, 

Plaintiffs-Respondents, 
against 
John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie,  Edward 
Oberkircher,  Albert  W.  Can- 
dee,  Edward  W.  Hodson  and 
Frajok  A.  Olzanowski, 

Defendants-Appellants. 

Sir: 

Please  Take  Notice,  that  on  the  affidavit  of  one 
of  the  above  named  defendants,  John  H.  Meahl,  verified 
the  3rd  day  of  May,  1916,  the  printed  record  on  appeal, 
and  all  papers,  pleadings  and  proceedings  herein,  the 
undersigned  will  move  the  Apppellate  Division  of  the 
Supreme  Coxirt,  Fourth  Department,  at  the  Appellate 
Division  Court  Room,  in  the  City  of  Rochester,  County 
of  Monroe,  N.  Y.,  on  the  12th  day  of  May,  1916,  at 
the  opening  of  the  court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  the  certificate  of  said 

^  From  Olmsted  v.  Meahl,  see  ante,  page  442. 
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Appellate  Division  as  provided  by  Subdivision  II,  of 
Section  190,  of  the  Code  of  Civil  Procedure,  that  in  its 
opinion  questions  of  law  are  involved  that  ought  to  be 
reviewed  by  the  Court  of  Appeals,  and  for  permission 
to  the  appellants  herein  to  appeal  to  said  Court  of 
Appeals  as  in  and  by  said  section  provided. 

The  grounds  upon  which  leave  to  appeal  is  desired 
being  briefly  as  follows: 

That,  the  defendant,  John  H.  Meahl,  as  Clerk  of  the 
Supreme  Courts  of  the  State  of  New  York,  is  a  state 
officer;  and  as  Clerk  of  the  Coimty  Court  of  the  County 
of  Erie  he  is  also  a  state  officer;  and  that  in  appointing 
Special  Deputy  Clerks  to  the  different  Supreme  Courts 
in  Erie  County  and  of  the  County  Court  of  Erie  Coimty  he 
was  acting  in  his  capacity  as  a  state  officer  and  each  of  said 
clerks  of  said  Supreme  Courts  and  of  said  County  Court 
as  state  officers  and  acting  as  such  as  the  deputies  of  the 
said  John  H.  Meahl,  as  Clerk  of  the  Supreme  Courts 
and  of  the  County  Court  of  Erie  County  and  the  pro- 
visions of  §  1925  of  the  Code  of  Civil  Procedure  and  of 
Chapter  301,  Laws  of  1892,  and  §  28  of  the  Civil  Service 
Law,  or  either  of  them  do  not  apply  to  state  officers,  or 
those  acting  as  such,  and  in  no  way  authorized  the  bring- 
ing of  a  taxpayers'  action  by  the  above  named  plaintiffs 
against  the  defendant  herein;  and  upon  the  further 
groimd  that  the  complaint  herein  fails  to  state  a  cause 
of  action  against  these  defendants;  and  for  such  other 
and  further  relief  as  may  be  just. 
Dated,  May  3rd,  1916. 

John  T.  Rtan, 

Paul  J.  Batt, 

Percy  S.  Lanbdownb, 
Atty.  for  Defendants-Appellants, 
612  Mutual  life  Bldg., 

Buffalo,  N.  Y. 
To  Simon  Fleischmann,  Esq., 
Attorney  for  Plaintiffs-Respondents. 
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Fonn  No.  40 
Order  Grantiiig  Leave  to  i^peal  and  tiiat  Qoeation  be  Certified  « 

At  a  Term  of  the  Appellate  Division  of  the  Supreme 
Court  of  the  State  of  New  York,  in  and  for  the  Fourth 
Judicial  Department,  at  the  City  of  Rochester,  N.  T., 
commencing  on  the  2nd  day  of  May,  1916. 

Present,  Hon.  Fbedebick  W.  Ebusb,  Preading  Justice. 
"    Nathaniel  Footb, 
''    John  S.  Lambebt, 
"    Edoar  S.  K.  Mebbill, 
*^    Pascal  C.  J.  DeAnobus, 

Associate  Justices. 


John  B.  Olmsted  and  Roderick 
Potter, 

Respondents, 

against 

John  H.  Meahl,  as  County  Clerk 
of  the  Coimty  of  Erie,  et.  al.. 

Appellants. 


The  above  named  John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie,  Edward  Oberkircker,  Albert  W. 
Candee,  Edward  W.  Hodson,  and  Frank  A.  Olzanowski, 
appellants  herem,  having,  on  the  12th  day  of  May,  1916, 
duly  moved  before  this  court  for  an  order  granting  to 
them  leave  to  appeal  to  the  Court  of  Appeals  from  the 
judgment  of  affirmance  entered  upon  the  order  of  affirm- 
ance heretofore  and  on  the  22nd  day  of  March,  1916, 
duly  made  and  entered  herein  by  tl]ds  court. 

Now,  after  reading  and  filing  the  affidavit  of  John  H. 
Meahl,  verified  the  3rd  day  of  May,  1916,  the  notice  of 

^  From  Olmsted  v.  Meahlf  see  ante,  page  442. 
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said  motion,  together  with  proof  of  due  service  thereof 
upon  counsel  for  the  opposing  party,  the  opposing  affi- 
davit of  Simon  Fleischmann,  verified  the  10th  day  of 
May,  1916,  and  upon  all  the  proceedings  heretofore  had 
and  taken  herein,  after  hearing  Mr.  John  T.  Ryan,  of  coim- 
sel  for  appellants,  in  favor  of  said  motion,  and  Mr.  Simon 
Fleischmann,  of  coxmsel  for  respondent,  in  opposition 
thereto,  and  due  deUberation  having  been  had  thereon, 

It  Is  Ordered,  that  the  said  motion  be,  and  the 
same  hereby  is,  granted,  and  this  court  doth  hereby 
certify,  that  in  its  opinion  the  following  question  of  law 
is  involved  herein,  which  ought  to  be  reviewed  by  the 
Court  of  Appeals,  viz. : 

Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action? 

Newell  C.  Fui/fon, 

Clerk. 
Enter, 

Frederick  W.  Kruse, 

Entered,  17th  day  of  May,  1916. 

Supreme  Court, 
Appellate  Division, 
Fourth  Judicial  Department, 
Clerk's  Office,  Rochester,  N.  Y. 
I,  Newell  C.  Fulton,  Clerk  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fouiiih  Judicial  Department, 
do  hereby  certify  that  the  within  order  is  a  true  copy 
of  the  original,  now  on  file  in  this  office,  and  of  the  whole 
thereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  the  City  of  Rochester, 
New  York,  this  17th  day  of  May,  1916. 
[Seal]  Newell  C.  Fulton, 

Clerk. 
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Statement  of  the  Case 


Evelyn  L.  Snyder,  an  infant,  by  Bertha  M.  Snyder, 
Her  Guardian  ad  Litem,  Appellant,  v.  Berkshirb 
Life  Insurance  Company,  Respondent. 

Bernice  M.  Snyder,  an  infant,  by  Bertha  M.  Snyder, 
Her  Guardian  ad  Litem,  Appellant,  v.  Berkshisb 
Life  Insurance  Company,  Respondent. 

(223  N.  Y.  632,  memo.;  aff'g  176  App.  Div.  943,  no  opinion) 

Life  insurance;  defense  of  false  statements  in  application  as  to 

condition  of  healtii  ^ 

Appeal,  in  each  of  the  above-entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  January  8, 
1917,  affirming  a  judgment  in  favor  of  defendant  entered 


1  See  Answer  from  this  case  setting  up  breach  of  warranty,  post, 
page  480. 

The  foUowing  colloquy  took  place  on  the  motion  to  dismiss: 

Mr.  Armstrong:  1  now  move  to  dismiss  the  complaint  upon  the 
ground  that  the  uncontradicted  evidence  shows  that  there  was  a  ma- 
terial misrepresentation  made  by  Mr.  Snyder  in  the  application  upon 
which  his  policy  was  issued,  and  which  was  false. 

The  court  will  recall  that  one  of  the  questions  upon  which  the  defense 
in  this  action  is  based  is,  ''When  did  you  last  consult  a  physician  and 
for  what?  "  and  the  answer  was,  "  No  consultation."  The  next  question 
was,  ''The  names  and  addresses  of  the  physicians  who  have  attended 
you?''  and  the  answer  is,  "No  attendance."  Those  must  be  conceded 
to  have  been  material  misrepresentations;  first,  because  they  go  to  the 
very  merits  of  the  application;  and  because  the  parties  themselves, 
by  question  and  answer 

The  Court:  Is  that  your  only  ground  of  motion? 

Mr.  Annstrong:  That  is  the  ground  of  the  motion. 

The  Court:  I  will  hear  Mr.  McKay  on  that. 

The  Court:  Mr.  Snyder  stated  in  his  application  that  no  unfavor- 
able report  or  opinion  had  been  expressed  by  any  physician  on  a  pre- 
vious application  for  insurance.  There  is  evidence  in  the  case  from 
which  the  jury  might  find  that,  although  disputed,  that  answer  was 
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upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term  in  an  action  upon  certain  policies  of  life  insurance. 
The  defense  was  that  the  insured  had  made  false  state- 
ments in  his  applications  upon  which  defendant  relied  in 
issuing  the  poUcies. 

Hiigh  J.  O'Brien  and  Clarence  W.  McKay ,  for  appellants. 

William  W.  Armstrong^  for  respondent. 

Judgment  in  each  case  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 

correct.  And  the  same  is  true  in  reference  to  the  statement  that  he 
had  made  no  application  or  proposal  for  insurance.  Those  two  ques- 
tions would  appear  to  be  questions  of  fact  to  be  passed  upon  by  the 
jury.  The  same  is  likewise  true  in  reference  to  his  statement  that  he 
had  not  suffered  from  any  disease,  or  had  none.  While  I,  myself,  am 
satisfied  beyond  any  reasonable  doubt  that  Mr.  Snyder  did  have  a  dis- 
ease and  that  that  disease  was  diabetes,  yet  there  is  evidence  that  might 
properly  be  disposed  of  by  the  jury,  and  they  might  find  that  he  did 
not  have  the  disease  at  that  time. 

There  was  another  question  asked  of  him  for  the  purpose  of 
aiding  the  defendant  insurance  company  in  obtaining  further  and 
additional  light  in  reference  to  the  state  of  health  of  the  applicant 
at  the  time  he  made  the  application.  He  was  asked  whether  he  had 
consulted  or  had  been  treated  by  any  physician  within  the  past  ten 
years,  and  he  said  that  he  had  not. 

In  issuing  the  policy  the  insurance  company  had  a  right  to  assume 
that  that  answer  was  true.  Several  physicians  might  have  given  the 
defendant  light  as  to  the  true  condition  of  the  health  of  this  man; 
they  might  have  told  whether  he  was  sound  or  otherwise;  but  the  ap- 
plicant did  not  see  fit  to  disclose  the  fact  that  he  had  consulted  or  been 
treated  by  several  physicians.  It  seems  that  he  had  been  treated  by 
Doctor  Williams,  Doctor  Eleeman,  Doctor  Stapleton,  Doctor  Robin- 
son and  others,  and  by  some  of  these  physicians  many  times;  treatments 
covering  in  one  or  two  instances  a  long  period  of  time.  It  cannot  be 
said  that  he  had  forgotten. 

This  is  one  of  the  cases,  perhaps  it  is  the  most  pronounced  one  I 
have  had  before  me. 
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Form  No.  41 
Answer;  Breach  of  Warranty  under  life  Insurance  PoHcy  ^ 

Supreme  Court,  County  of  Monroe. 


Evelyn  L.  Snyder,  an  Infant, 
by  Bertha  M.  Snyder,  her 
Guardian  ad  litem. 

Plaintiff, 

against 

Berkshire  Life  Insurance  Com- 
pany, 

Defendant. 


Defendant,  for  answer  to  the  first  cause  of  action  stated 
in  the  complaint,  admits  that  plaintiff  is  an  infant  of  the 
age  of  six  years;  that  said  Bertha  M.  Snyder  was  duly 
appointed  her  guardian  ad  litem;  and  that  defendant, 
during  all  the  times  therein  mentioned,  was  and  now  is 
a  foreign  corporation  engaged  in  the  life  insurance  busi- 
ness and  authorized  and  licensed  to  conduct  such  business 
within  the  State  of  New  York,  as  alleged  therein, 

Admits  that  on  or  about  the  10th  day  of  December, 
1913,  defendant  insured  the  life  of  said  Fred  Hetsler 
Snyder  in  the  sum  of  $15,000  for  the  term  of  five  years 
from  such  date,  by  its  convertible  policy  No.  90,905,  by 
which  defendant  agreed  to  pay  plaintiff  18,500  upon  re- 
ceipt of  due  proof  of  death  of  said  Snyder  within  such 
five  years;  that  said  Snyder  died  at  the  City  of  Rochester, 
N.  Y.,  where  he  then  resided,  on  the  29th  day  of  January, 
1914;  and  that  thereafter  limited  letters  of  guardianship 
of  the  person  and  property  of  plaintiff  were  duly  issued  to 
said  Bertha  M.  Snyder,  as  alleged  therein,  and  as  more 

^  From  Snyder  v.  Berkshire  Life  Ins.  Co.,  see  ante,  page  478. 
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fully  appears  from  said  policy,  except  that  defendant 
denies  that  said  policy  was  issued  upon  the  sole  consider- 
ation of  the  payment  to  it  by  said  Snyder  of  the  sum  of 
$o5.65  and  the  quarterly  payment  of  a  like  amount  on  or 
before  the  10th  days  of  March,  Jime,  September  and  De- 
cember of  each  year,  as  alleged  therein,  and  alleges  that 
the  consideration  therefor,  as  stated  therein,  was  the  ap- 
plication for  such  policy  which  was  made  a  part  of  such 
policy  of  insurance,  and  a  copy  of  which  was  indorsed 
thereon  prior  to  its  delivery,  as  well  as  the  pasrment  of 
such  premiums,  and  except  that  defendant  denies  that 
said  full  sum  of  S8,500  was  agreed  by  it  to  be  paid  to  plain- 
tiff upon  receipt  of  due  proof  of  the  death  of  said  Snyder 
within  such  period,  and  alleges  that  said  policy  provided 
that  in  event  of  said  Snyder's  death,  the  balance  of  the 
premium,  if  any,  for  the  then  current  year,  should  first 
be  deducted  from  the  amount  payable  under  said  policy, 
and  that  at  the  time  of  said  Snyder's  death,  there  was  un- 
paid for  the  current  policy  year,  imder  the  terms  of  said 
policy,  the  smn  of  $166.95,  being  the  quarterly  payments 
which  would  have  become  due  thereunder  on  the  10th 
days  of  March,  June  and  September,  1914. 

And  denies,  upon  information  and  beUef ,  each  and  every 
other  allegation  of  said  first  cause  of  action,  except  the 
allegation  that  defendant  has  refused  to  pay  said  sum  of 
$8,500  to  plaintiff  or  any  portion  thereof. 

And  for  answer  to  llie  second  cause  of  action  stated 
therein. 

Admits  the  allegations  of  the  first,  second,  third  and 
fifth  paragraphs  of  said  first  cause  of  action,  as  realised 
therein. 

Admits  that  on  or  about  the  10th  day  of  December, 
1913,  defendant  insured  the  life  of  said  Fred  Hetsler 
Snyder  dining  the  term  of  his  natural  life,  by  poUcy  No. 
90,907,  by  which  it  agreed  to  pay  plaintiff,  his  daughter, 
the  sum  of  $625  upon  receipt  of  due  proof  of  his  death, 
and  a  like  sum  annually  thereafter  dining  her  life,  as 
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alleged  therein  and  as  more  fully  appears  from  said  policy, 
except  that  defendant  denies  that  said  policy  was  issued 
upon  the  sole  consideration  of  the  payment  to  it  by  said 
Snyder  of  the  sum  of  $104  and  the  quarterly  payment 
of  a  like  amount  on  or  before  the  10th  days  of  March, 
June,  September  and  December  of  each  year,  as  allied 
therein,  and  alleges  that  the  consideration  therefor,  as 
stated  therein,  was  the  application  for  such  policy  which 
was  made  a  part  of  such  policy  of  insurance,  and  a  copy 
of  which  was  indorsed  thereon  prior  to  its  delivery,  as 
well  as  the  payment  of  such  premiums,  and  except  that 
defendant  denies  that  said  full  sum  of  $625  was  agreed 
by  it  to  be  paid  to  plaintiff  upon  receipt  of  due  proof  of 
the  death  of  said  Snyder,  and  allies  that  said  policy 
provided  that  in  event  of  said  Snyder's  death,  the  bal- 
ance of  the  premiiun,  if  any,  for  the  current  policy  year, 
should  first  be  deducted  from  the  amount  payable  under 
said  policy,  and  that  at  the  time  of  said  Snyder's  death 
there  was  impaid  for  the  current  poUcy  year,  under  the 
terms  of  said  policy,  the  sum  of  $312,  being  the  quarterly 
payments  which  would  have  become  due  thereunder,  on 
the  10th  days  of  March,  June  and  September,  1914. 

And  denies,  upon  information  and  belief,  each  and  every 
other  allegation  of  said  second  cause  of  action,  except 
the  all^ation  that  defendant  has  refused  to  pay  said  sum 
of  $625  or  any  part  thereof. 

And  for  answer  to  the  third  cause  of  action  stated 
therein. 

Admits  the  allegations  of  the  first,  second,  third  and 
fifth  paragraphs  of  said  first  cause  of  action  as  realised 
therein. 

Admits  that  on  or  about  the  5th  day  of  January, 
1914,  defendant  insured  the  life  of  said  Fred  Hetsler 
Snyder  during  the  term  of  his  natiu^l  life,  by  policy  No. 
91,274,  by  which  it  agreed  to  pay  plaintiff,  his  daughter, 
the  simi  of  $190  upon  receipt  of  due  proof  of  his  death, 
and  a  like  sum  annually  thereafter  during  her  life,  as 
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alleged  therein,  and  as  more  fully  appears  from  said  policy, 
except  that  defendant  denies  that  said  policy  was  issued 
upon  the  sole  consideration  of  the  payment  to  it  by  said 
Snyder  of  the  sum  of  $31.62  and  the  quarterly  payment 
of  a  like  amount  on  or  before  the  5th  days  of  April,  July, 
October  and  January  of  each  year,  as  alleged  therein,  and 
alleges  that  the  consideration  therefor,  as  stated  therein, 
was  the  application  for  such  policy  which  was  made  a 
part  of  such  policy  of  insurance,  and  a  copy  of  which  was 
indorsed  thereon  prior  to  its  delivery,  as  well  as  the  pay- 
ment of  such  premiiuns,  and  except  that  defendant  denies 
that  said  full  siun  of  $190  was  agreed  by  it  to  be  paid  to 
plaintiff  upon  receipt  of  due  proof  of  the  death  of  said 
Snyder,  and  alleges  that  said  policy  provided  that  in  event 
of  said  Snyder's  death,  the  balance  of  the  premium,  if 
any,  for  the  current  policy  year,  should  first  be  deducted 
from  the  amount  payable  imder  said  policy,  and  that  at 
the  time  of  said  Snyder's  death  there  was  unpaid  for  the 
current  policy  year,  imder  the  terms  of  said  policy,  the 
sum  of  $94.86,  being  the  quarterly  payments  which  would 
have  become  due  thereunder,  on  the  5th  days  of  April, 
July  and  October,  1914. 

And  denies,  upon  information  and  belief,  each  and  every 
other  allegation  of  said  third  cause  of  action,  except  the 
all^ation  that  defendant  has  refused  to  pay  said  sum  of 
$190  or  any  part  thereof. 

For  further  answer  to  each  of  the  causey  of  action 
stated  therein,  defendant 

Allies,  upon  information  and  behef ,  that  for  the  pur- 
pose of  inducing  defendant  to  enter  into  such  contracts 
and  for  the  purpose  of  procuring  said  policies  of  life  in- 
surance from  defendant,  said  Fred  Hetsler  Snyder,  im- 
mediately prior  to  the  dates  of  said  poUcies,  made  appli- 
cations therefor  in  writing,  copies  of  which  are  indorsed 
upon  and  made  part  of  said  policies,  respectively;  that 
thereby  said  Snyder  falsely  asserted  and  fraudulently  rep- 
resented that  his  life  was  then  insured  in  only  two  other 
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life  insurance  companies,  viz. :  $8,000  in  the  Northwestern 
Mutual  life  Insurance  Company,  issued  about  ten  years 
previous  to  the  dates  of  such  applications,  recfpectively, 
upon  the  twenty  payment  life  plan;  and  $35,000  in  the 
Penn  Mutual  life  Insurance  Company,  issued  about 
1911,  upon  the  five  year  term  plan;  that  no  physician  had 
within  the  then  past  ten  years  expressed  an  unfavorable 
opinion  concerning  his  health;  that  no  proposal  or  appli* 
cation  to  insure  his  life  had  ever  been  made  to  any  com- 
pany or  f^ent,  upon  which  a  pohcy  had  not  been  issued; 
that  no  such  proposal  or  appUcation  was  then  pending; 
that  his  mother's  mother  had  died  at  the  age  of  about  40 
years,  and  that  he  had  no  other  data  of  the  cause  of  her 
death  or  how  long  she  was  ill;  that  he  had  never  had  any 
disease  of  the  kidneys  or  urinary  organs;  that  he  had  had 
no  disease  during  the  then  preceding  ten  years;  that  he 
had  never  consulted  a  physician;  and  that  no  physician 
had  ever  attended  him. 

That  each  of  such  representations  were  material  to 
the  respective  contracts  of  life  insurance  into  which  said 
Snyder  thereby  sought  to  induce  defendant  to  enter,  and 
from  which  arise  the  causes  of  action  allied  in  the  com- 
plaint; that  defendant  relied  upon  each  of  such  repre- 
sentations in  entering  into  such  respective  contracts,  and 
was  deceived  thereby;  that  each  of  said  representations 
was  false  and  was  known  to  be  false  to  said  Snyder,  and 
was  so  made  by  him  for  the  purpose  of  deceiving  this 
defendant  and  inducing  it  to  issue  such  policies  of  life 
insiu-ance  to  him;  that  relying  thereon,  as  aforesaid,  de- 
fendant did  enter  into  such  contracts  and  issue  such 
policies,  and  that  as  soon  as  defendant  discovered  the 
falsity  of  said  representations  and  the  deceit  which  had 
been  practiced  upon  it  by  said  Snyder,  it  declined  to 
recognize  the  vaUdity  of  any  of  said  policies  or  any 
liability  under  any  of  them,  because  of  the  false  and 
fraudulent  inducement  so  practiced  upon  it  by  said 
Snyder, 
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Further  answering  said  causes  of  action,  defendant 
alleges  that  said  policies  each  provided,  among  other 
things,  that  said  first  premium  should  only  be  pa3^ble 
upon  the  delivery  of  said  respective  policies  in  accordance 
with  the  provisions  of  the  application  therefor,  and  that 
by  said  applications  it  was  agreed  by  said  Snyder  that 
such  insurance  applied  for  should  not  be  in  force  imtil  the 
delivery  of  each  of  such  policies  to  him  and  the  payment 
of  said  first  premiums,  during  the  condition  of  his  health 
described  and  certified  to  in  said  respective  applications 
for  said  policies;  and,  upon  information  and  belief,  that 
at  the  time  of  the  delivery  of  each  of  said  policies  to  said 
Snyder,  he  was  not  in  the  condition  of  health  so  described 
and  certified  in  said  respective  applications,  but  was  and 
had  been  for  a  long  time  prior  thereto,  sufifering  from,  and 
imder  professional  medical  treatment  for,  diabetes  mel- 
litus,  from  which  he  continued  to  suffer  and  of  which 
disease  he  died,  as  above  admitted,  on  the  29th  day  of 
January  thereafter,  although  the  existence  of  such  dis- 
ease at  the  time  of  the  issuance  of  such  policies  was  un- 
known to  this  defendant  and  concealed  from  it  by  said 
Snyder. 

Further  answering  said  complaint,  defendant  alleges 
that  it  did  not  become  aware  of  the  falsity  of  said  repre- 
sentations of  said  Snyder  nor  of  the  actual  impairment 
of  his  health  as  above  alleged  until  after  his  death,  and 
that  promptly  after  learning  thereof,  it  declined  to  recog- 
nize the  validity  of  said  policies  or  that  the  same  had  any 
valid  inception,  and  offered  to  return  to  the  personal 
representatives  of  said  Snyder  all  premiums  paid  by  him 
on  said  policies,  and  all  benefits  received  by  this  defendant 
under  said  contracts,  and  that  it  has  ever  since  held,  and 
now  holds  said  premiums  to  the  order  and  use  of  the 
personal  representatives  of  said  Snyder,  and  brings  the 
same  into  court  to  be  dealt  with  as  shall  be  equitable 
and  just,  and  restored  to  the  parties  to  whom  they 
belong. 
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Wherefore,  This  defendant  prays  that  said  complaint 
may  be  dismissed  with  the  costs  of  this  action. 

William  W.  Armstprong, 
Attorney  for  Defendant, 
841  Powers  Building, 
Rochester,  N.  Y. 
[VerificatUm.]  * 


EvANDER  Conway,  Appellant,  v.  George  Naylor,  Jr., 
ET  EL.,  Copartners  under  the  Firm  Name  of  Naylor 
Bros.,  Respondents.^ 

(222  N.  Y.  437;  rev'g  170  App.  Div.  230;  156  Supp.  340.) 

Appeal;  reversal  by  Appellate  Division  on  question  of  law  only; 
reversal  by  Court  of  Appeals  where  no  question  of  law  justify- 
ing action  by  Appellate  Division;  master  and  servant;  neg^- 
gence;  contributory  negligence;  when  question  for  juiy. 

1.  Under  Code  Civ.  Pro.  §  1338,  where  the  Appellate  Division 
reverses  a  judgment  solely  upon  a  question  of  law,  and  there 
is  no  question  of  law  in  the  case  justifying  such  action,  the 
judgment  of  that  court  should  be  reversed  and  that  of  the 
trial  court  affirmed. 

2.  Where  the  plaintiff's  clothing  was  caught  in  a  projecting 
screw  on  a  revolving  shaft,  and  it  appeared  from  an  examina- 
tion of  the  evidence  that  reasonable  minds  might  differ  as 

^  This  case  was  tried  twice.  The  first  verdict  for  the  plaintiff  was  set 
aside  by  the  Appellate  Division  and  a  new  trial  ordered.  Conway  v. 
Naylor,  166  App.  Div.  904,  150  Supp.  1082. 

On  the  second  trial  a  verdict  for  $6,500  was  rendered  in  favor  of  the 
plaintiff.  The  judgment  entered  on  this  verdict  was  unanimously 
reversed  by  the  Appellate  Division  and  the  complaint  dismissed.  Corir 
way  V.  Naylor,  170  App.  Div.  230;  156  Supp.  340. 

It  was  from  this  last  decision  that  the  appeal  herein  was  taken  and 
the  judgment  of  the  Appellate  Division  reversed,  and  the  judgment 
entered  on  the  verdict  at  the  Trial  Term  affirmed. 

See  complaint  from  this  case,  post,  page  491,  with  form  of  Notice 
under  Employers'  Liability  Act,  post,  page  494,  and  judge's  chaige, 
post,  page  497. 
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to  whether  or  not  the  plaintifif  had  been  careful  or  had  been 
guilty  of  contributory  negligence,  that  the  question  was  for 
the  jury  and  a  judgment  in  favor  of  the  plaintifif  entered  upon 
a  jury's  verdict,  should  be  affirmed. 

Appeal  from  a  judgment,  entered  December  22,  1915, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material 
are  stated  in  the  opinion. 

Sydney  A.  Syme,  for  appellant. 

Thomas  F.  Curran  and  James  B.  Henney,  for  respondents. 

Crane,  J.: 

This  is  a  master  and  servant  case  brought  imder  the 
Employers'  Liabihty  Act.  There  have  been  two  trials. 
The  first  recovery  by  the  plaintiff  was  reversed  and  a  new 
trial  granted  because  of  his  contributory  neglect.  This 
second  judgment  for  the  plaintiff  has  been  reversed  upon 
the  same  ground,  except  that  the  complaint  has  been 
dismissed  as  the  evidence,  in  the  opinion  of  the  Appellate 
Division,  established  the  plaintiff's  contributory  negli- 
gence as  matter  of  law. 

We  are  of  the  opinion  that  the  evidence  was  suflScient 
to  present,  upon  this  point,  a  question  for  the  jury,  and 
that  it  could  reasonably  be  inferred  that  the  plaintiff  was 
injured  while  exercising  care  in  the  performance  of  his 
duties. 

Contributory  negligence  under  the  Employers'  Liability 
Act  as  it  existed  at  the  time  of  this  accident  was  a  matter 
of  defense. 

The  plaintiff,  a  man  fifty-five  years  of  age,  had  been 
in  the  employ  of  the  defendants  for  about  eighteen  years 
at  Peekskill,  N.  Y.    The  defendants  manufactiu^  brick 
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they  find  that  Cite  on  either  Thursday  or  Friday  had  his 
attention  called  to  the  projecting  set  screw  by  the  plain- 
tiff, and  promised  to  send  up  another,  and  that  the  time 
for  the  keeping  of  or  the  fulfillment  of  the  promise  had 
not  as  yet  expired  at  the  time  the  accident  occurred;  that 
plaintiff  did  not  assume  the  risk  of  any  injury  from  that 
set  screw  during  the  running  of  that  promise  from  the 
time  it  was  made  until  the  time  it  should  be  fulfilled,  and 
for  a  reasonable  time  thereafter. 

The  Court:  I  will  say  to  you,  if  a  servant  who  has 
knowledge  of  defective  appliances  or  machinery  from 
which  dangers  may  be  apprehended  is  induced  to  con- 
tinue in  the  employment  by  the  promise  of  the  master 
to  repair  these  defects,  and  correct  the  defects,  the  risk 
during  the  running  of  the  promise  and  for  a  reasonable 
time  thereafter  is  that  of  the  master  and  not  that  of  the 
servant. 

Exception  to  the  defendant. 

Mr.  Syme:  During  the  running  of  that  promise  if  he 
is  injured  from  a  defective  implement  or  apparatus  he 
does  not  assume  the  risk  of  such  an  injury. 

The  Court:  I  will  let  the  jmy  say  that.  I  will  not  say 
it  as  a  matter  of  law.  I  will  let  the  jury  say  that,  they  may 
say  that,  if  that  was  the  inducing  cause  that  k^t  him 
there. 

Exception  to  the  defendant. 

Mr.  Syme:  I  wish  to  except  entirely  to  each  and  every 
part  of  Your  Honor's  charge  in  which  you  submit  to'  the 
jury  the  doctrine  of  the  assumption  of  risk.  And  I  ask 
Your  Honor  to  charge  the  jury — I  first  call  your  attention 
to  the  fact  that  this  accident  occurred  subsequent  to  the 
year  of  1910  and  therefore  it  is  governed  by  Chapter  362 
of  the  Laws  of  1910  and  amendments;  and  I  ask  you  to 
charge  the  jury  that  this  action  being  one  under  the  Labor 
Law  as  amended  by  Laws  of  1910,  that  the  doctrine  of  the 
assumption  of  risk  is  eliminated  from  the  case,  and  that 
even  though  they  find  anything  which  would  tend  to 
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warrant  a  conclusion  that  the  plaintiff  assumed  the  risk, 
that  they  shall  not  defeat  him  upon  that  point. 

The  Comi;:  I  refuse  to  charge  except  as  I  have  already 
charged.  I  mean  to  say  that:  That  there  is  a  question  of 
the  assumption  of  risk  and  I  leave  it  for  the  jury  to  deter- 
mine that.  I  leave  them  to  say  if  they  find  against  you 
on  that  proportion;  they  may  beat  you. 

Mr.  Syme:  I  except  to  yoiu*  refusal  to  charge  as  re- 
quested and  also  to  the  qualification.  I  now  a^k  you  to 
withdraw  from  the  jury  all  questions  of  the  assumption 
of  risk  on  the  groimd  that  the  amendment  of  1910  specif- 
ically provides  that  the  doctrine  of  the  assumption  of 
risk  shall  be  neither  one  of  law  nor  of  fact. 

The  Court:  I  refuse  to  do  it. 

Mr.  Syme:  To  which  I  respectfully  except. 

Mr.  Ciuran:  I  except  to  Your  Honor's  submitting  to 
the  jury  the  question  of  the  momentary  forgetfulness  of 
the  plaintiff. 

The  Comi;:  I  leave  that  as  a  question  of  fact  to  the 
jury  as  well  as  the  contributory  negligence  and  the  assump- 
tion of  risk. 

The  jury  then  retired  in  the  custody  of  a  sworn  officer 
and  returned  into  court  thereafter  with  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $6,500. 

The  defendant  moves  to  set  the  verdict  aside  and  for  a 
new  trial  on  the  ground  that  the  verdict  is  against  the 
evidence  and  against  the  law  and  against  the  weight  of 
evidence  and  on  all  the  grounds  stated  in  §  999  of  the  Code. 

Decision  reserved. 

It  is  stipulated  by  the  attorney  for  the  defendant  that 
the  plaintiff  need  not  enter  judgment  and  that  in  the 
event  of  the  death  of  the  plaintiff  that  the  action  shall 
not  abate,  and  that  his  representatives  shall  have  a  right 
of  action. 
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Abraham  Solowat,  on  Behalf  of  Himself  and  All  Other 
Stockholders  of  Junius  Coal  and  Wood  Company,  Inc., 
Similarly  Situated,  Who  May  Join  with  Plaintiff  and 
Contribute  to  the  Expense  of  This  Action,  Respondent, 
V.  Junius  Coal  and  Wood  Company,  Inc.,  and  Abba- 
ham  Rosenthal,  Appellants. 

(Supreme  Ct.,  Second  Department,  March  21, 1919) 

Corporations;  pleadings;  complaint;  suit  by  stockholders  for  in- 
junction and  appointment  of  receiver;  demand;  ^  right  of  action 


to  recover  books  and  papers  or  to  oust  office^  who  refuse  to 
perform  his  duties. 

1.  A  complaint  in  an  action  by  a  stockholder  against  a  solvent  corpora- 
tion asking  for  an  injunction  and  the  appointment  of  a  receiver  but 
not  for  dissolution,  which  does  not  allege  that  the  plaintifif  is  an 
officer  or  director  authorized  to  maintain  the  action  under  sec- 
tion 306  of  the  General  Corporation  Law,  or  that  demand  has  been 
made  that  the  corporation  bring  an  action  against  the  president 
who  it  is  charged  has  appropriated  its  books  and  papers  and  refuses 
to  perform  his  duties,  or  that  such  demand  would  be  fruitless,  fails 
to  state  a  cause  of  action,  and  the  court  is  without  power  to  appoint 
a  receiver  pendente  lite  or  by  final  judgment. 

2.  While  a  corporation  may  in  a  proper  case  maintain  an  action  to 
recover  its  books  and  papers  or  to  oust  an  official  who  refuses  to  do 
his  duty,  no  such  cause  of  action  is  vested  in  a  stockholder  in  the 
absence  of  an  allegation  of  refusal  by  the  directors  to  sue. 

Appeal  by  the  defendants,  Junius  Coal  and  Wood  Com- 
pany, Inc.,  and  another,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  1st  day  of  February,  1919,  appointing  a  receiver  of 
the  defendant  corporation. 

Reversed. 


1  See  Note  on  When  Demand  is  Necessary,  post,  page  513. 
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Opinion  of  the  Ck)urt 

Joseph  Gans  and  C.  Arthur  Jensen,  for  the  appellants. 
Samuel  I.  Hartman,  for  the  respondent. 

Per  Cukiam  : 

The  complamt  fails  to  state  a  cause  of  action.  The  relief 
demanded  is  an  injunction  and  the  appointment  of  a  le- 
ceiver  of  the  corporation.  This  is  the  only  reUef  demanded. 
The  action  is  not  for  the  dissolution  of  the  defendant  cor- 
poration; it  is  alleged  in  the  complaint  and  admitted  that 
it  is  a  solvent,  going  concern.  The  plaintiff  alleges  that 
he  owns  one-quarter  of  the  capital  stock.  This  is  not 
one  of  the  cases  mentioned  in  section  306  of  the  General 
Corporation  Law  (Consol.  Laws,  chap.  23;  Laws  of  1909, 
chap.  28),  nor  does  the  plaintiff  allege  who  the  directors 
of  the  corporation  are,  or  that  demand  has  been  made 
that  the  corporation  bring  an  action  against  the  president 
who,  it  is  charged,  has  appropriated  its  books  and  papers 
and  refuses  to  perform  his  duties.  There  are  no  facts 
alleged  warranting  the  inference  that  such  demand  would 
be  fruitless.  Sage  v.  Culver,  147  N.  Y.  241.  The  effect 
of  the  order  appealed  from  is  to  take  the  control  of  the 
corporation  from  the  board  of  directors  and  to  vest  it  in  a 
receiver,  and  that  is  the  relief  demanded  in  the  complaint. 
While  the  corporation  might  in  a  proper  case  maintain  an 
action  to  recover  its  books  and  papers  or  to  oust  an  official 
who  refuses  to  do  his  duty,  no  such  cause  of  action  is 
vested  in  a  stockholder  in  the  absence  of  allegation  or 
refusal  by  the  directors  to  sue.  The  management  of  the 
corporation  is  in  the  board  of  directors  and  there  is  no 
allegation  that  they  are  derelict  or  have  refused  to  do 
their  duty.  Fallon  v.  United  States  Directory  Co.,  86  App. 
Div.  29;  83  Supp.  359. 

While  the  affidavits  used  on  the  motion  indicate  that 
there  is  a  deadlock  in  the  affairs  of  the  corporation  which 
might  warrant  an  action  for  dissolution,  this  is  not  such 
an  action  and  the  court  is  without  power  to  appoint  a 
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receiver  pendente  lite,  or  by  final  judgment  upon  the  facts 
as  here  alleged. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs. 

j£NKB,  P.  J.,  MiuB,  Putnam,  Blackmar  and  Kbllt, 
JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  denied,  with  ten  dollars  costs. 
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1.  Preliminaiy. — The  most  important  sub  divisions 
of  the  law  of  demand,  relate  to  the  different  rules  applic- 
able to  actions  at  law  on  the  one  hand  and  to  suits  in 
equity  on  the  other.  It  is  often  somewhat  carelessly  said, 
that  in  suits  in  equity  the  question  of  demand  is  of  no 
importance,  as  the  rights  of  the  parties  may  be  safeguarded 
and  determined  in  the  decree.  That  this  is  not  universally 
true  the  discussion  in  the  following  pages  will  indicates. 
Under  the  statutory  aboUtion  of  the  distinction  between 
actions  at  law  and  suits  in  equity,  it  is  sometimes  difficult 
to  classify  these  two  forms  of  legal  proceedings,  although 
the  distinction  is  still  well  recognized  in  actual  practice. 
With  the  hberal  rules,  by  which  legal  and  equitable 
causes  of  action  are  allowed  to  be  mingled  in  one  com- 
plaint, the  classification  of  actions  becomes  still  more 
difficult.  It  is  due  to  these  conditions,  possibly,  that  the 
reason  for  the  exceptions  to  the  general  rule,  that  in 
equitable  actions  demand  is  unimportant,  are  to  be  found. 

One  general  rule  may  be  stated  with  considerable  posi- 
tiveness:  That  where  a  primary,  personal,  affirmative 
obligation  devolves  on  a  party  to  do  a  particular  act,  or 
to  pay  a  Uquidated  sum,  at  a  specific  time  and  at  a  par- 
ticular place,  and  there  is  nothing  further  to  be  done  by 
the  other  party  to  entitle  him  to  receive  the  money  or  to 
enjoy  the  benefit  of  whatever  act  the  first  party  is  under 
obligation  to  perform,  then  no  demand  is  necessary  before 
an  action  is  brought.  Such  are  claims  against  the  makers 
of  promissory  notes,  for  the  value  or  agreed  price  of  goods 
sold  and  dehvered,  for  services  performed,  and  other  direct 
or  impHed  promises  to  pay  on  or  before  a  particular  date. 
Nor  is  it  necessary  in  such  cases  that  the  sum  payable  is 
liquidated  in  amount.  The  primary  and  unconditional 
liability  of  the  defendant  to  pay  beforp  the  action  is 
brought  is  the  essential  requirement. 
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Again,  in  most  actions  for  torts,  such  as  assault,  libel, 
slander,  personal  injuries  from  negligence,  damages  for 
fraud  and  the  like,  demand  is  not  necessary.  But  ihere 
are  certain  other  tort  actions  in  which  demand  may  or 
may  not  be  necessary,  according  to  the  circumstances  of  a 
particular  case.  Thus  in  actions  for  conversion,  if  the 
original  taking  was  unlawful,  demand  is  never  necessary, 
while  if  the  original  taking  was  lawful  and  the  conversion 
consists  of  the  wrongful  detention,  then  demand  is  always 
necessary.  Essentially  the  same  rules  apply  to  replevin, 
which  is  usually  considered  as  sounding  in  tort,  if  not 
purely  a  tort  action. 

These  preliminary  remarks  are  made  merely  to  indicate 
the  necessity  of  inquiring,  as  to  each  form  of  action,  the 
particular  rules  applicable  thereto,  rather  than  depending 
on  any  general  principles  relative  to  a  particular  class  of 
legal  proceedings.  In  the  pi^ges  which  follow  the  question 
of  demand  is  discussed  in  relation  to  the  various  forms  of 
actions  wherein  the  question  arises. 

2.  Accounting. — If  the  defendant  is  under  a  l^al  ob- 
ligation to  render  an  account  at  a  specific  time,  such  for 
example  as  agent,  whose  agency  is  renewed  each  year, 
and  he  is  imder  agreement  to  render  an  account  at  the 
end  of  a  particular  year,  a  demand  is  not  necessary  before 
an  action  is  brought  for  such  an  accounting.  Carr  v. 
Thompson,  87  N.  Y.  160.  But  where  an  agent  has  re- 
ceived money  from  time  to  time  to  disburse  on  account  of 
his  principal,  and  has  agreed  to  account  therefor,  but  no 
specific  time  is  fixed  as  to  when  the  account  is  to  be 
rendered,  a  demand  is  a  necessary  prerequisite  to  an  action 
for  an  accoimting.  New  York  Life  Ins.  Co.  v.  Hamilton^ 
62  Misc.  189;  102  Supp.  771.  If  the  goods  are  sent  to 
the  agent  imder  the  distinct  understanding  that  he  shall 
collect  and  pay  over  each  item  as  he  receives  it,  with 
the  f  uther  imderstanding  that  the  agent  is  to  sell  the  goods 
as  agent  of  the  plaintiff,  then  an  action  for  an  accounting 


Note  on  When  Demand  is  Necessary       517 

Alimony 

can  be  maintained  against  the  agent  for  monies  actually 
collected  which  he  has  failed  to  turn  over  in  accordance 
with  the  agreement,  without  the  necessity  of  a  demand. 
Haebler  v.  Luddgen,  2  App.  Div.  390;  37  Supp.  794;  aflf'd 
158  N.  Y.  693;  Depew  v.  Peyser,  10  Super.  Ct,  (3  Duer.) 
335.  An  action  against  a  vestryman  of  a  church  for  an 
accounting  cannot  be  maintained  in  the  absence  of  a  de- 
mand. Burke  v.  Rector,  Church  Wardens  and  Vestryman 
of  Trinity  Church,  64  Misc.  380;  119  Supp.  362. 

3.  Agents. — ^Where  an  agent  has  agreed  to  make  an 
accoimting  at  a  specific  time;  for  example,  at  the  end  of 
each  year,  for  all  goods  sold  and  to  make  remittance, 
therefor,  an  action  for  an  accounting  can  be  maintained 
against  the  agent  without  the  necessity  for  a  demand  at 
the  end  of  any  such  period.  Carr  v.  Thompson,  87  N.  Y. 
160.  Likewise  when  an  agent  receives  goods  to  be  sold 
and  agrees  to  sell  the  same  as  agent  of  his  principal,  and 
to  account  to  the  principal  for  each  bill  of  goods  sold  as 
soon  as  sold,  and  collection  made,  the  principal  can  main- 
tain an  action  for  an  accounting  as  to  any  goods  sold 
without  the  necessity  of  a  demand.  Haebler  v.  Lattgen, 
2  App.  Div.  390  37  Supp.  794;  aflf'd  158  N.  Y.  693.  But 
where  an  agent  has  from  time  to  time  received  money 
to  expend  on  behalf  of  his  principal  and  agrees  generally 
to  account  therefor,  but  without  fixing  any  specific  time 
for  the  accoimting,  an  action  cannot  be  maintained  against 
the  agent  for  an  accoimting  without  a  demand.  New  York 
Life  Ins.  Co.  v.  Hamilton,  52  Misc.  189;  102  Supp^  771. 

See  note  on  demand  as  condition  of  action  to  recover 
money  collected  by  agent.   28  L.  R.  A.  (N.  S.)  629. 


4.  Alimony.' — ^A  specific  demand  must  be  made  upon 
a  husband  for  the  amoimt  of  alimony  due  before  an  at- 
tachment will  issue  against  his  person  for  refusal  or  failure 
to  pay.    Ddanoy  v.  Delanoy,  19  App.  Div.  295;  46  Supp. 

^See  Contempt. 
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106;  Goldie  v.  Goldie,  77  App.  Div.  12;  79  Supp.  268; 
Flar  V.  FUrr,  73  App.  Div.  262;  76  Supp.  813;  Bradlmry  v. 
Blissy  23  App.  Div.  606;  48  Supp.  912;  Beidt  v.  Reich,  167 
Supp.  660. 

6.  Assigned  claim. — ^Where  a  claim  is  contingently 
assigned  as  secmity,  of  which  contingent  assignment 
the  debtor  had  knowledge,  an  action  cannot  be  main- 
tained by  the  assignee,  until  such  assignee  has  given  notice 
to  the  debtor  that  the  assignment  has  become  absolute, 
and  such  assignee  has  made  demand  on  the  debtor  for 
payment  of  the  claim.  Packard  v.  Long  Island  R.  Co., 
52  Misc.  98;  101  Supp.  660. 

Where  a  claim  other  than  the  one  arising  on  a  n^oti- 
able  instrument  is  assigned,  an  action  cannot  be  main- 
tained by  the  assignee  against  the  debtor  until  notice  of 
the  assignment,  and  where  the  demand  is  for  a  surplus, 
after  satisfying  a  contingent  claim,  the  action  cannot  be 
maintained  tmtil  there  is  a  distinct  demand  for  such 
siuplus  made  on  the  debtor.  Sears  v.  PaJrick,  23  Wend.  528. 

6.  Bailment. — The  question  of  demand  in  bailment 
cases  is  usually  reported  under  replevin  or  conversion. 
The  reason  for  this  is  in  bailment  cases  the  owner  usually 
brings  an  action  to  replevin  the  goods,  or  an  action  for 
damages  for  conversion.  The  general  rule  in  such  cases 
is,  that  if  the  goods  originally  properly  came  into  the  pos- 
session of  the  bailee,  a  demand  is  necessary  before  an 
action  can  be  maintained,  either  in  replevin  or  for  con- 
version, and  if  they  improperly  came  into  the  hands  of 
the  bailee,  then  an  action  either  in  replevin  or  for  con- 
version can  be  maintained  without  a  demand.  These 
questions  are  discussed  under  the  two  titles  Replevin  and 
Conversion. 

7.  Bank  deposit.^ — A  demand  is  a  necessary  prereq- 
uisite to  an  action  to  recover  a  bank  deposit.     Downes  v. 

1  See  Certificate  op  Deposit;  Likitations. 
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Phomix  Bank,  6  Hill.  297;  Natiorud  Bank  of  Fort  Edward  v. 
Washington  County  National  Bank,  5  Hun.  605;  appeal 
dismissed  72  N.  Y.  606;  Bank  of  British  North  America  v. 
Merchants  National  Bank,  48  Super.  Ct.  (16  J.  &  S.)  1; 
aff'd  91  N.  Y.  106;  Lumsdan  v.  Oilman,  81  Hun,  526; 
30  Supp.  1124;  Hunger  v.  Albany  City  NaMonal  Bank, 

85  N.  Y.  580;  Newberger  v.  State  Bank,  70  Misc.  46;  127 
Supp.  956. 

But  demand  is  excused  when  the  bank  denies  liability 
before  the  action  is  brought.  Lifschviz  v.  Public  Bank, 
159  Supp.  879;  Levy  v.  Commercial  Trust  Co.,  156  Supp. 
295. 

In  an  action  by  an  executrix  to  recover  from  a  bank  the 
amount  of  a  deposit  to  the  credit  of  the  testator,  an  allega- 
tion in  the  complaint  that  the  plaintiff  as  executrix  drew  a 
check  for  the  amount  of  the  deposit,  to  the  ord^  of  the 
estate  of  the  testator,  and  that  the  check  was  duly  pre- 
sented to  the  bank  for  payment,  and  payment  thereof 
demanded,  is  sufficient.    Levy  v.  Commercial  Trust  Co., 

86  Misc.  10;  148  Supp-  173. 

Where  a  bank  has  misappUed  funds  belonging  to  a 
corporate  depositor,  by  paying  such  funds  on  the  in- 
dividual  check  of  the  president  for  his  own  account,  no 
demand  upon  the  bank  is  necessary  to  entitle  the  corpora- 
tion to  maintain  an  action  to  recover  the  amount  of  the 
checks.  James  Reynolds  Elevaior  Co.  v.  Merchants  National 
Bank,  55  App.  Div.  1 ;  67  Supp.  397. 

Where  a  bank  has  become  insolvent  and  closed  its 
doors,  a  formal  demand  of  a  deposit  is  not  necessary  to 
maintain  an  action  against  stockholders,  on  their  statutory 
liability.  Barnes  v.  Arnold,  45  Misc.  314;  61  Supp.  85; 
aff'd  169  N.  Y.  611;  62  N.  E.  1093. 

8.  Bank;  ^  statutory  action  against  stockholder. — 
Where  a  bank  has  become  insolvent  a  demand  on  the 
bank  is  not  a  necessary  prerequisite  to  maintaining  an 

» See  Bank  Deposit;  Certificate  op  Deposit. 
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action  against  a  stockholder  on  his  statutory  liability. 
Barnes  v.  Amoldy  23  Misc.  197;  51  Supp.  1109. 

9.  Bankraptcy;  by  trustee  in  bankruptcy  against  re- 
ceiver of  bankrupts  property  appointed  by  state  court — 
Where  a  trustee  in  bankruptcy  has  had  a  receiver  ap- 
pointed in  an  action  to  set  aside  conveyances  by  the  bank- 
rupt, and  has  recovered  a  judgment  directing  all  persons 
to  tiun  over  to  him  the  property  of  the  bankrupt,  the 
trustee  cannot  take  property  of  the  bankrupt  imtil  he 
has  first  made  a  demand  on  the  receiver  for  its  delivery, 
and  has  served  on  the  receiver  a  certified  copy  of  the 
judgment  giving  such  possession  to  the  trustee.  HuU  v. 
Fifty-second  Street  Storage  House,  166  App.  Div.  739;  152 
Supp.  263. 


10.  Bill  of  particulars.^ — Where  an  action  is  on  an 
account  a  demand  for  a  bill  of  particulars  takes  the  place 
of  an  order,  unless  the  bill  of  particulars  furnished  on 
demand  is  incomplete,  in  which  case  an  order  is  necessary 
to  secure  a  further  bill.  Dowdney  v.  Volkeningf  37  Super. 
Ct.  (5  J.  &  S.)  313. 

The  remedy  for  a  bill  of  particulars  is  by  a  motion  unless 
an  account  is  set  out  in  the  pleading.  Clegg  v.  American 
Newspaper  Union,  7  Abb.  N.  C.  59. 

In  an  action  to  recover  monies  alleged  to  have  been 
expended  by  the  plaintiff,  on  behalf  of  the  defendant,  it 
was  held  that  this  was  not  an  account  within  Code  Civ. 
Pro.,  §  531  and  a  demand  for  a  bill  of  particulars  thereof 
was  ineffective.  Hein  v.  Honduras  SyndicatCj  138  App. 
Div.  786;  123  Supp.  431. 

Where  a  demand  was  made  for  a  bill  of  particulars  of 
the  defendant's  ''claim,"  it  was  held  to  be  sufiicient  to 
include  both  defenses  and  counterclaims.  Posner  v. 
Rosenberg,  No.  1,  149  App.  Div.  270;  133  Supp.  702. 

Where  an  improper  demand  is  made  the  party  against 

1  See  Code  Civ.  Pro.,  §§  631,  2942. 
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whom  it  18  made  may  properly  move  to  have  the  demand 
stricken  out  of  the  case.  Dowdney  v.  VoVcening,  37  Super. 
C5t,  (6  J.  &  S.)  313.  Where  the  defendant  served  a  de- 
mand on  the  plaintiff  for  a  bill  of  particulars  as  to  various 
items  in  the  complaint,  and  it  was  imcertain  whether  or 
not  he  was  entitled  to  a  bill  of  particulars,  it  was  held  that 
the  motion  to  strike  out  the  demand  should  be  granted, 
so  as  not  to  subject  the  plaintiff  to  the  hazard  of  deter- 
naining  whether  or  not  there  must  be  a  compliance  with 
the  demand.  Main  v.  Pender,  88  App.  Div.  237;  85  Supp. 
428.  The  court  distinguished  the  case  of  BarJdey  v. 
EennseloBT  &  S.  R.  R.  Co.,  27  Him,  515,  where  a  demand 
had  been  made  for  a  bill  of  particulars  of  the  items  of  an 
accoimt  and  it  was  held  that  such  a  demand  should  not 
be  stricken  out  of  the  record. 

A  specific  statement  in  a  demand  for  a  bill  of  particulars 
controls  a  general  one  in  proceedings  following  the  de- 
mand. Hvber  Brewery  Co.  v.  Sieke,  146  App.  Div.  467; 
131  Supp.  271. 

When  a  demand  for  a  bill  of  particulars  in  a  case  in 
which  the  party  is  clearly  entitled  thereto,  has  been  ignored, 
the  court  in  granting  the  motion  therefor  should  award 
costs  to  the  moving  party,  Adler  v.  Mario,  3  Brad.  PL  & 
Pr.  R.  428. 

11.  Bonds  and  undertakings.' — On  an  application  for 
permission  to  prosecute  the  official  bond  of  the  sheriff  for 
not  paying  over,  demand  on  the  sheriff  must  be  shown. 
Rhinelander  v.  Mother,  5  Wend.  102;  Code  Civ.  Pro., 
§  1891. 

Where  a  private  banker  has  absconded  with  the  money, 
it  is  no  defense  in  an  action  against  the  surety  on  a  bond 
given  pmmiant  to  L.  1907,  c.  185,  as  amended  by  L.  1908, 
c.  479,  that  no  demand  was  made  before  the  action  was 
begun.    Mattone  v.  Illinois  Surety  Co.,  123  Supp.  236. 

On  a  statutory  bond  of  an  auctioneer,  to  pay  over  to 

^  See  Shebiff. 
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consignees  the  proceeds  of  a  sale,  it  is  not  necessary  to 
make  a  demand  before  bringing  an  action  on  the  bond, 
where  an  auctioneer  has  failed  to  tmn  over  such  proceeds. 
Plummer  v.  Bankers  Surety  Co.,  52  Misc.  97;  101  Supp. 
529. 

It  is  not  necessary  to  make  a  demand  b^ore  b^in- 
ning  an  action  on  an  undertaking  given  upon  obtain- 
ing an  order  of  arrest.  Krause  v.  RtUherford,  37  Misc. 
382;  75  Supp.  773;  aff'd  81  App.  Div.  341;  81  Supp.  465; 
aflf'd  178  N.  Y.  584;  70  N.  E.  1101;  WiUm  v.  Field,  27 
Hun,  46. 

A  demand  is  not  necessary  prior  to  beginning  an  action 
on  an  undertaking  given  on  procuring  an  attachment. 
Epstein  V.  U.  S.  FidelHy  &  Guar.  Co.,  29  Misc.  295;  60 
Supp.  527. 

But  where  an  undertaking  is  given  to  discharge  an 
attachment  a  demand  is  a  prerequisite  to  an  action  on  the 
undertaking.  Code  Civ.  Pro.,  §  688;  Sooysmith  &  Co.  v. 
American  Surely  Co.,  28  App.  Div.  346;  51  Supp.  313. 

The  complaint  in  an  action  on  an  undertaking  on  appeal 
must  show  a  compliance  with  Code  Civ.  Pro.,  §  1309,  as  to 
giving  notice  to  the  party  and  the  surety.  Hill  v.  Warner 
39  App.  Div.  424;  57  Supp.  355;  Roe  v.  Beach,  76  N.  Y. 
164;  Porter  v.  Kingsbury,  71  N.  Y.  588. 

12.  Building  contracts;  necessity  of  presenting  archi- 
tect's certificate  and  making  demand  based  thereon. — 

When  the  contractor  is  to  be  paid  according  to  an  archi- 
tect's certificate,  without  which  the  opposite  party  can 
not  know  for  what  or  how  much  he  is  to  pay,  there  can  be 
no  default  on  his  part  until  he  is  informed  of  and  shown 
a  certificate  and  a  demand  is  made  thereon.  Wangler  v. 
Swift,  90  N.  Y.  38;  Gay  v.  Haskins,  11  Misc.  134;  31  Supp. 
1022. 

13.  Carriers. — An  express  company  receipted  for  a 
package  as  being  addressed  to  "P.  Store  P.,  N.  J."  and 
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upon  notifying  the  shipper  that  the  consignee  refused  to 
accept  the  package  the  shipper  requested  the  express 
company  to  deliver  to  him  the  package  sent  to  "S.  &  Co. 
P.,  N.  J."  In  an  action  for  the  value  of  the  package, 
which  was  not  delivered  to  the  shipper,  a  clerk  of  the  plain- 
tiff testified  that  the  package  bore  the  words  "P.  Store" 
and  the  further  words  "S.  &  Co.,  Proprietors."  It  was 
held  that  this  was  sufficient  demand.  Hirsch  v.  Piatt,  89 
Supp.  362. 

14.  Certificate  of  deposit.^ — ^A  demand  is  a  necessary 
pre-requisite  to  an  action  on  a  certificate  of  deposit. 
Young  v.  American  Bank,  44  Misc.  308;  89  Supp.  915; 
CotOe  V.  Marine  Bank  of  Buffalo',  166  N.  Y.  53;  59  N.  E. 
736;  aff'g  28  App.  Div.  623;  51  Supp.  1140;  Howell  v. 
Adams,  67  N.  Y.  314;  Hunger  v.  Albany  City  National 
Bank.  85  N.  Y.  580.  And  this  rule  applies  even  though 
the  certificate  is  in  the  hands  of  a  person  other  than  the 
depositor.  CotOe  v.  Marine  Bank,  166  N.  Y.  58;  59  N.  E. 
736. 

16.  Changing  place  of  trial. — A  demand  for  a  change 
of  the  place  of  trial  to  the  proper  county  must  be  served 
with  the  answer,  even  though  the  defendant  is  entitled 
to  a  change  of  venue  as  a  matter  of  right,  where  neither 
party  resides  in  the  county  where  the  action  is  brought, 
imder  Code  Civ.  Pro.,  §  986.  Assets  Collecting  Co,  v. 
Equitable  Trust  Co.,  168  App.  Div.  145;  153  Supp.  109. 
And  this  rule  applies  to  a  foreclosure  suit.  Van  Dyck  v. 
McQuade,  18  Hun,  376;  Marsh  v.  Lawry,  26  Barb.  197; 
16  How.  Pr.  41. 

A  demand  to  change  the  place  of  trial  on  the  groimd  of 
convenience  of  witnesses,  is  not  necessary.  Wiertels  v. 
Neiv  York,  0.  &  W.  R.  Co.,  169  Supp.  497. 

A  demand  cannot  be  served  after  a  defendant  has 

1  See  also  Banks. 
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answered,  even  though  the  time  of  the  defendant  to  answer 
has  not  expired.   MiUigan  v.  Brophy,  2  Code  Rep.  118. 

But  it  may  be  served  with  an  amended  answer,  where 
such  amended  answer  is  served  in  good  faith.  Harmon  v. 
Van  Nes8,  56  App.  Div.  160;  67  Supp.  561;  Penniman  v. 
FvUer,  &  Warren  Co.,  133  N.  Y.  442. 

Where  defendant  has  defaulted  and  the  default  is 
opened  and  the  time  of  the  defendant  to  serve  his  answer 
is  extended,  this  does  not  extend  the  time  of  the  defoid- 
ant  to  serve  a  demand  for  change  of  venue  under  Code 
Civ.  Pro.,  §  986.  Spavlding  v.  American  Wood  Board  Co., 
5  App.  Div.  621 ;  39  Supp.  203. 

Where  the  demand  is  made  under  Code  Civ.  Pro.,  §  987, 
Subd.  3,  to  change  the  place  of  trial  for  convenience  of 
witnesses,  it  is  not  necessary  that  the  demand  should  have 
been  served  with  or  before  the  service  of  the  answer. 
Larkin  v.  Watson  Wagon  Co.,  68  App.  Div.  86;  74  Supp. 
73,  nor  where  the  motion  is  made  on  the  ground  that  an 
impartial  trial  cannot  be  had.  Hinchman  v.  BuUer,  7 
How.  Pr.  462. 

A  demand  for  a  change  of  place  of  trial  on  one  ground, 
is  npt  valid  for  such  change  on  an  entirely  different  ground. 
Whitehead  Bros.  v.  Dolan,  69  Misc.  208;  126  Supp.  414. 

A  demand  which  specifies  an  improper  county  is  ir- 
regular.    Beardsley  v.  Bickerson,  4  How.  Pr.  81. 

Serving  of  a  notice  by  mail  increases  the  time  within 
which  the  consent  may  be  filed,  or  motion  made.  Lesser 
V.  WiUiams,  6  Supp.  97;  aff'd  119  N.  Y.  639. 

16.  Chattel  Mortage. — Demand  is  not  necessary 
where  no  time  is  specified  in  the  mortgage  at  which  the 
money  is  to  be  paid,  as  in  such  a  case  it  is  payable  im- 
mediately. Rowland  v.  WiUett,  5  Super.  Ct.  (3  Sandf.) 
607;  Dikeman  v.  Puckhafer,  1  Daly  489. 

Where  a  chattel  mortgage  is  payable  on  a  date  absolute, 
no  demand  is  necessary  before  foreclosure.  Bvdweiser 
Brewing  Co.  v.  Capparelli,  16  Misc.  502;  38  Supp.  972. 
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A  chattel  mortgage  payable  one  day  after  date,  is  not 
payable  on  demand,  and  demand  is  not  necessary  before 
bringing  suit,  as  the  suit  is  a  sufficient  demand.  Brock- 
man  V.  BueU,  16  Daly  90;  9  Supp.  895. 

If  the  mortgage  is  payable  on  demand  a  demand  is 
prerequisite  to  put  the  mortgagor  in  default.  Ely  v. 
CamUy,  19  N.  Y.  496;  aff'g  3  Ed.  Smith  489;  Livar  v. 
Orser,  12  Super.  Ct.  (5  Duer.)  501. 

17.  Collateral  promise  to  pay  on  demand. — Where  a 
promise  is  to  pay  one's  own  debt  for  a  specified  amoimt  on 
demand,  no  demand  need  be  alleged  or  proved,  but  when 
the  promise  to  pay  on  demand  is  not  one's  own  debt,  but 
is  a  collateral  promise  to  pay  the  debt  of  another,  a  de- 
mand is  necessary  for  it  is  part  of  the  cause  of  action. 
First  Nat.  Bk.  v.  Story,  200  N.  Y.  346. 

18.  Concurrent  obligations.  Where  by  the  terms  of  a 
contract  the  acts  are  to  be  concurrent,  it  is  the  duty  of 
him  who  seeks  to  maintain  an  action  for  damages  for  its 
breach,  or  to  recover  money  paid,  not  only  to  be  ready 
and  tender  performance  upon  his  part,  but  also  to  demand 
performance  from  the  other  party.  Vandergrift  v.  Cowles 
Engineering  Co.,  161  N.  Y.  435;  55  N.  E.  941;  48  L.  R.  A. 
685;  rev'g  33  App.  Div.  148;  53  Supp.  478;  Thompson  v. 
Easton,  73  App.  Div.  114;  76  Supp.  75;  Ziehen  v.  Smith, 
148  N.  Y.  558;  Higgins  v.  EagleUm,  155  N.  Y.  466;  Glenn  v. 
Bossier,  156  N.  Y.  161;  Oadeg  v.  Price,  16  Johns.  267;  Van 
Zandt  V.  Mayor,  etc.  ofN.  Y.,  25  Super.  Ct.  (8  Bosw.)  375. 

19.  Conditional  Bill  of  sale. — See  Convbbsion;  Re- 
plevin. 

20.  Conditional  demand. — ^Where  a  demand  for  a  pay- 
ment of  a  debt  is  made  and  the  defendant  refuses  to  make 
pajrment  except  upon  the  condition  that  the  plaintiff 
execute  a  receipt  or  a  release,  the  demand  is  sufficient,  as 
a  party  in  receiving  the  payment  of  a  debt  is  not  bound  to 
either  execute  a  release  or  a  receipt.    Schlimbach  v.  Mo' 
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Lean,  83  App.  Div.  157;  82  Supp.  516;  aflPs  178  N.  Y. 
600;  70  N.  E.  1108;  Wood  v.  Hiichcock,  20  Wend.  47; 
Nayes  v.  Wyckoff,  114  N.  Y.  204.  But  of  course  this  rule 
does  not  apply  where  the  debt  to  be  paid  is  a  matter  of 
record  such  as  a  judgment  or  a  mortgage  and  it  is  neces- 
sary to  have  a  duly  executed  release  to  discharge  the  dd[>t 
from  the  record. 

21.  Condition  precedent. — "  If  the  defendant's  liability 
depends  upon  the  performance  of  a  condition  precedent, 
it  is  very  plain  that  no  action  will  lie  until  it  is  performed; 
and  a  request  or  demand  of  the  thing  claimed  may,  and 
frequ^itly  does,  constitute  such  a  condition  to  the  obliga- 
tion of  the  defendant.  When  that  is  the  case  such  d^nand 
before  suit  brought  must  be  averred  and  proved  to  en- 
able the  plaintiff  to  maintain  the  action.''  Howland  v. 
Edmonds,  24  N.  Y.  307. 

When  from  the  nature  of  the  contract  a  condition  pre- 
cedent to  a  recovery  can  be  performed  by  a  demand  only, 
such  a  demand  is  necessary.    Wangler  v.  Swift,  90  N.  Y.  38. 

The  owner  of  land  agreed  to  give  to  a  third  person  a 
mortgage  on  the  land  if  the  foreclosure  proceeding  was 
discontinued,  it  was  held  that  the  person  to  whom  such 
promise  was  made  could  maintain  an  action  to  compel 
the  giving  of  a  mortgage  upon  the  discontinuance  of  the 
foreclosure  action,  without  a  previous  demand.  People 
ex  rel.  Matthews  v.  Woodruff,  75  App.  Div.  90;  77  Supp.  722. 

22.  Constable. — ^An  action  by  a  judgment  debtor 
against  a  constable  to  recover  siuplus  money  cannot  be 
maintained  before  the  return  day  and  without  a  demand 
where  the  plaintiff's  property  has  been  sold  under  exe- 
cution.   BorieU  v.  Ostander,  15  How.  Pr.  572. 

23.  Contempt.^ — The  basis  of  a  proceeding  in  con- 
tempt must  be  a  personal  demand  on  such  person  to 

1  See  AuMONY. 
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comply  with  the  provisions  of  the  order  or  decree.  Flor  v. 
Flor,  73  App.  Div.  262;  76  Supp.  813;  General  Electric 
Co,  V.  Sire,  88  App.  Div.  498;  85  Supp.  141;  Gerson  v. 
Berti,  87  Supp.  458;  Goldie  v.  Goldie,  77  App.  Div.  12; 
79  Supp.  268;  Woolworth  v.  Woolworth,  115  App.  Div. 
405;  100  Supp.  865;  Conklin  v.  Conklin,  113  App.  Div. 
743;  99  Supp.  310;  Compton  v.  CorrvpUm,  125  App.  Div. 
859;  110  Supp.  775;  SvUon  v.  SvMcm,  145  App.  Div.  845; 
130  Supp.  368;  Dunfard  v.  Weaver,  84  N.  Y.  445;  Matter 
of  Lane,  3  Redf .  Surr .  462,  note ;  People  ex  rel.  Lawyers^ 
Surety  Co.  v.  Anthony,  7  App.  Div.  132;  40  Supp.  279; 
aflf'd  151  N.  Y.  620;  Matter  of  Ockershausen,  59  Hun,  200; 
13  Supp.  396;  Delamyy  v.  Delanay,  19  App.  Div.  295;  46 
Supp.  106;  Ryckman  v.  Ryckman,  32  Hun,  193;  Gray  v. 
Cook,  24  How.  Pr.  432;  McComb  v.  Weaver,  11  Hun,  271; 
Fromme  v.  Jarecky,  19  Misc.  483;  43  Supp.  1081;  Whit- 
man V.  Hains,  51  Hun,  640;  4  Supp.  48;  aff'd  119  N.  Y. 
639. 

A  demand  to  obey  a  decree  requiring  the  defendant  to 
specifically  perform  a  contract  of  sale,  by  paying  the 
purchase  price  and  executing  a  bond  and  mortgage  for 
the  balance,  is  necessary  m  order  to  mamtam  contempt 
proceedings  for  failure  to  disobey  the  decree.  Leerburger 
V.  Watson,  169  App.  Div.  48;  154  Supp.  577. 

24.  Contract  actions  generally. — In  ordinary  con- 
tract actions,  such  as  those  for  goods  sold  and  delivered 
and  work,  labor  and  services,  where  an  amount  is  actually 
due,  whether  liquidated  or  not,  the  bringing  of  the  action 
is  itself  a  sufiicient  demand  and  it  is  not  necessary,  there- 
fore, to  make  any  other  demand  before  the  action  is 
actually  commenced.  Marks  v.  England,  37  App.  Div. 
539;  56  Supp.  278;  Robinson  v.  Frank,  107  N.  Y.  655; 
Robertson  v.  Sully,  2  App.  Div.  152;  37  Supp.  935;  Brooklyn 
Oil  Refinery  v.  Brown,  61  N.  Y.  643;  Boutwell  v.  O^Keefe, 
32  Barb.  434;  Smith  v.  Tiffany,  36  Barb.  23;  RuUy  v. 
Consolidated  Fruit  Jar  Co.,  52  Hun,  492;  6  Supp.  23; 
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Bunn  V.  Lett,  65  Hun,  43;  19  Supp.  728;  Welter  v.  TuthiU, 
66  N.  Y.  347;  rev'g  4  Hun,  811;  Lawson  v.  Hogan,  93 
N.  Y,  39;  Myers  v.  DeMier,  52  N.  Y.  647. 

''It  is  the  settled  law  of  this  state,  announced  in  many 
decisions,  that  when  a  specific  sum  of  money  is  made 
payable  by  the  agreement  of  the  parties,  upon  demand, 
or  at  a  specified  time,  at  a  particular  place,  as  against  the 
original  debtor,  no  demand  at  the  time  or  place,  prior 
to  the  commencement  of  the  suit,  is  necessary/'  First 
Natumal  Bank  v.  Story,  200  N.  Y.  346.  But  the  court 
reserved  the  question  of  whether  or  not  a  contract  might 
not  be  drawn  so  as  to  make  a  demand  a  prerequisite  to 
the  maintenance  of  an  action  thereon,  if  such  condition 
entered  into  the  consideration  of  the  contract.  See  Logan 
V.  Fidelity-PhoBnix  Fire  Ins.  Co.,  ante,  page  114. 

Where  no  time  is  fixed  for  the  performance  of  a  con- 
tract and  it  is  to  be  performed  within  a  reasonable  time, 
neither  party  can  be  put  in  default  without  notice  requir- 
ing performance  within  a  reasonable  time.  Taylor  v. 
Goelet,  142  App.  Div.  467;  126  Supp.  1106;  Mann  v. 
Maurel,  126  Supp.  731. 

26.  Conversion. — Demand  before  suit  brought  is  re- 
quisite if  the  property  came  lawfully  into  the  possession  of 
the  defendant.  Madison  v.  Gross,  54  App.  Div.  129;  66 
Supp.  412;  Schwartz  v.  Mylius,  35  Misc.  794;  72  Supp. 
1127;  MiUigan  v.  Brooklyn  Warehouse  and  Storage  Co., 
34  Misc.  55;  68  Supp.  744;  Banner  v.  D'Avby,  34  Misc. 
525;  69  Supp.  891;  Heyert  v.  Reubman,  86  Supp.  797; 
Mott  Iron  Works  v.  ReiUy,  39  Misc.  833;  81  Supp.  323; 
Tompkins  v.  Fonda  Glove  Lining  Co.,  188  N.  Y.  261;  80 
N.  E.  933;  rev'g  105  App.  Div.  637;  93  Supp.  1149; 
Klein  v.  Cohen,  142  App.  Div.  500;  127  Supp.  171;  Cohn- 
field  V.  Walsh,  2  App.  Div.  190;  37  Supp.  833;  Hovey  v. 
Bromley,  85  Hun,  540;  33  Supp.  400;  Delahunty  v.  Hake, 
20  App.  Div.  430;  46  Supp.  929;  GiUet  v.  Roberts,  57  N.  Y. 
28;  Goodwin  v.  Wertheimer,  99  N.  Y.  149;  Miller  v.  Han^ 
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nan,  29  App.  Div.  178;  51  Supp.  816;  WiUiamson  v.  Seeley^ 
22  App.  Div.  389;  48  Supp.  196. 

''We  must  regard  it  as  settled  law  that  one  who  comes 
lawfully  into  possession  of  property  is  not  liable  for  con- 
version imtil  after  demand  and  refusal."  Castel  v.  Com 
Exchange  Bcmk,  75  Hun,  89. 

Where  a  person  takes  possession  of  personal  property 
belonging  to  another,  for  the  purpose  of  preserving  it  for 
the  owner,  a  demand  and  refusal  are  necessary  before  he 
can  be  held  liable  for  a  conversion  thereof.  WiUiamson  v. 
Seely,  22  App.  Div.  389;  48  Supp.  196. 

Where  money  was  paid  over,  by  the  defendant,  to  a 
treasurer  of  a  church,  when  he  did  not  know  that  any 
other  person  had  a  better  right  to  it,  it  was  held  that  a 
demand  must  be  accompanied  with  information  as  to  the 
fact,  so  that  the  defendant  could  determine  the  question 
of  the  validity  of  such  demand.  TruesdaJe  v.  Bourke,  145 
N.  Y.  615;  40  N.  E.  83. 

Where  a  bona  fide  purchaser  buys  property  which  has 
been  converted,  it  seems  that  no  demand  is  necessary 
before  bringing  an  action  of  conversion.  Wooater  v. 
Sherwoody  25  N.  Y.  278.  The  last  mentioned  case  was 
explained,  however,  in  a  subsequent  decision  of  the  Court 
of  Appeals,  wherein  it  was  held  that  the  statement  was  a 
dictum  and  it  was  held  that  an  innocent  purchaser  of 
personal  property  from  a  wrongdoer,  must  be  informed  of 
the  defect  in  his  title,  and  an  opportunity  given  to  him  to 
deUver  the  property  to  the  true  owner,  before  he  can  be 
sued  for  conversion.  GiUet  v.  RobertSy  57  N.  Y.  28,  at 
p.  33.  In  the  GiUet  case,  the  court  referring  to  the  decision 
in  the  case  of  Wooster  v.  Sherwood,  says: 

"Judge  Wright  says  he  was  inclined  to  the  opinion 
that  an  action  of  trover  could  be  maintained  against  a 
purchaser  from  a  wrongdoer  without  demand  and  re- 
fusal. But  he  cites  no  authority  and  gives  no  reason  for 
the  opinion,  and  concludes,  after  expressing  the  opinion, 
that  there  was  a  sufiicient  demand,  and  upon  the  latter 
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ground  the  case  was  undoubtedly  decided.  The  rule  is  a 
reasonable  and  just  one,  that  an  innocent  purchaser  of 
personal  property  from  a  wrongdoer  shall  first  be  in- 
formed of  the  defect  in  his  title,  and  have  an  opportunity 
to  deliver  the  property  to  the  true  owner,  before  he  shall 
be  made  liable  as  a  tort  feasor  for  a  wrongful  conver- 
sion." 

GiUet  V.  Roberts,  was  cited  by  the  Court  of  Appeak  in 
the  case  of  Tompkins  v.  Fonda  Glove  Lining  Co.,  188  N.  Y. 
265;  80  N.  E.  933,  where  the  defendant,  in  an  action  for 
conversion,  was  a  purchaser  from  a  vendee  under  a  condi- 
tional bill  of  sale,  and  it  was  held  that  the  universal  rule  in 
this  State  is  that  where  property  comes  lawfully  into  the 
possession  of  a  party  he  cannot  be  charged  for  a  conver- 
sion in  failing  to  surrender  it  to  the  owner  unless  a  demand 
therefor  is  made. 

Where  jewelry  was  delivered  by  the  plaintiff  to  the 
defendant,  on  consignment,  for  sale,  title  to  remain  in  the 
plaintiff  imtil  sold,  and  was  to  be  retimied  to  the  plaintiff 
on  demand,  it  was  held  that  the  plaintiff  made  out  his 
prima  facie  case  for  conversion,  by  proof  of  a  demand  for 
the  return  of  the  property  and  the  defendant's  refusal  to 
give  it  up,  as  the  defense  of  a  sale  of  the  property  before 
a  demand  for  its  return,  was  affirmative,  and  it  was  not 
necessary  for  the  plaintiff  to  negative  its  defense  by  proof 
that  a  sale  had  not  been  made  before  the  demand.  Stem 
V.  Sydney,  91  Misc.  33;  154  Supp.  130. 

Where  machinery  installed  in  a  building,  was  sold 
under  a  conditional  contract  of  sale,  and  a  mortgage 
prior  to  the  contract  of  sale  was  foreclosed,  a  demand  on 
the  purchaser  under  the  foreclosure,  is  insulBBicient,  where 
it  is  made  before  the  purchaser  receives  possession  under 
the  referee's  deed,  for  until  that  time  it  is  impossible  for 
the  purchaser  to  surrender  the  machinery  to  the  seller. 
Shipley  Construction  &  Supply  Co.  v.  Mager,  165  App. 
Div.  866;  150  Supp.  969. 

The  gist  of  conversion  is  the  refusal  to  return  on  demand 
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rather  than  the  obtaining  of  possession.  Samuel  v.  HoU 
brook,  C.  &  R.  Corp.,  156  App.  Div.  485;  141  Supp.  275. 
If  the  original  taking  was  wrongful  then  no  demand  is 
necessary  in  either  replevin  or  conversion,  before  the  ac- 
tion is  commenced.  Heald  v.  MacGovxm,  5  Supp.  450; 
aflf'd  117  N.  Y.  643;  Rodney  Hunt  Mack.  Co.  v.  Stewart,  57 
Hun,  545;  11  Supp.  448;  Keefer  v.  Greene,  62  Hun,  618;  16 
Supp.  498;  Smith  v.  SmxiUey,  19  App.  Div.  519;  46  Supp. 
277;  Buckingham  v.  Vincent,  23  App.  Div.  238;  48  Supp. 
747. 

26.  Corporations;  ^  Equitable  suit  by  stockholders 
against  corporation  and  directors. — A  complaint  in  an 
equitable  action  in  a  shareholder's  suit  against  a  corpora- 
tion and  its  officers  is  insufficient  where  no  demand  is 
pleaded,  as  against  the  officers,  to  commence  the  suit,  or 
it  is  not  shown  that  such  a  demand  would  have  been 
fruitless.  Abbott  v.  Harbeson  Textile  Co.,  162  App.  Div. 
405;  147  Supp.  1031;  Holmss  v.  Camp,  176  App.  Div.  771; 
162  Supp.  1014;  Continental  Securities  Co.  v.  Belmont, 
206  N.  Y.  7;  90  N.  E.  183;  aflf'g  150  App.  Div.  298;  134 
Supp.  635;  aff'g  75  Misc.  234;  133  Supp.  560;  Fitchett  v. 
Murphy,  46  App.  Div.  181;  61  Supp.  182;  Case  v.  Hudson 
Co.,  41  Misc.  51;  83  Supp.  577;  Hutchinson  v.  Simpson, 
92  App.  Div.  382;  87  Supp.  369;  PoUiemus  v.  Polhemus, 
114  App.  Div.  781;  100  Supp.  263;  rev'g  on  rehearing 
108  App.  Div.  353;  95  Supp.  325;  Ycmng  v.  Equitable  Life 
Ass.  Society,  112  App.  Div.  760;  98  Supp.  1052;  ^Kavanr 
augh  V.  Commonwealth  Trust  Co.,  64  Misc.  303;  118  Supp. 
758;  Bcnrnie  v.  Smith,  44  Misc.  575;  90  Supp.  204;  Jacob- 
son  V.  Brooklyn  Lumber  Co.,  184  N.  Y.  152;  Weber  v. 
WaUerstein,  111  App.  Div.  693;  97  Supp.  846;  Lawrence  v. 
Weber,  65  Misc.  603;  120  Supp.  289;  mod'd  137  App.  Div. 
907;  122  Supp.  1134;  Roth  v.  Robertson,  64  Misc.  343;  118 
Supp.  351;  Elmes  v.  Duke,  39  Misc.  244;  79  Supp.  425; 
Hanna  v.  Peoples  National  Bank,  76  App.  Div.  244;  78 

^  See  Inspection  of  Corporate  Books;  Dhodends. 
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Supp.  516;  mod'd  179  N.  Y.  107;  71  N.  E.  778;  HdOenr 
horg  V.  Greene,  66  App.  Div.  590;  73  Supp.  403;  DHUm  v. 
Pan-American  Theatrical  Co.,  96  Misc.  501 ;  160  Supp.  549; 
SoUrway  v.  Junius  Coal  &  Wood  Co.,  ante,  page  510. 

An  action  to  restrain  the  transfer  of  the  assets  of  a  cor- 
poration to  another  corporation  having  the  same  officers 
and  directors,  the  proposed  transfer  being  about  to  be 
made  without  consideration  and  without  consent  of  the 
stockholders,  can  be  maintained  without  a  previous  de- 
mand on  the  corporation.  Boaz  v.  Sterlingworth  Ry.  Supply 
Co.,  68  App.  Div.  1;  73  Supp.  1039;  Loewenstein  v.  Dia- 
mond Soda  Water  Mfg.  Co.,  94  App.  Div.  383;  88  Supp.  313. 

In  a  stockholder's  action  against  the  directors  on 
behalf  of  the  corporation  it  is  not  necessary  to  make  a 
demand  on  the  other  stockholders.  Continental  Securities 
Co.,  V.  Belmont,  206  N.  Y.  7;  90  N.  E.  183. 

Where  a  committee  has  been  appointed  by  a  solvent 
corporation  for  the  purpose  of  liquidating  its  affairs,  the 
demand  need  not  be  served  on  such  committee,  as  service 
on  the  directors  is  sufficient.  Planten  v.  National  Nassau 
Bank,  174  App.  Div.  254;  160  Supp.  297;  aff'g  93  Misc. 
344;  157  Supp.  31;  aff'd  220  N.  Y.  677;  116  N.  E.  1070. 

Demand  for  Financial  Statement 

A  demand  for  a  financial  statement  imder  Stock  Corp. 
L.,  §  69,  must  show  that  it  is  made  by  a  stockholder  and 
must  be  served  on  the  "  treasurer  or  chief  fiscal  officer"  of 
the  corporation.  Tighe  v.  Lavery,  98  Misc.  245;  162 
Supp.  1005. 

The  acceptance  and  retention  on  an  imverified  state- 
ment waives  the  right  to  demand  a  verified  statement. 
Sutton  V.  MacBride,  176  App.  Div.  362;  162  Supp.  1023. 

27.  CotinterclainL — ^The  usual  rule  as  to  counter- 
claims is  that  if  it  would  require  a  demand  to  mAJTitftin 
them  as  separate  causes  of  action  it  also  requires  a  demand 
to  establidi  them  as  counterclaims. 
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Thus  as  an  action  to  recover  a  balance  in  a  bank  could 
not  be  maintained  without  a  demand  on  the  bank,  it 
was  held  that  it  could  not  be  set  up  as  a  setoff  in  the 
absence  of  such  a  demand.  Kingston  Bank  v.  Gay,  19 
Barb.  459. 

A  set  off  may  be  allowed  against  the  maker  of  a  prom- 
issory note  without  a  previous  demand.  KneeUmd  v. 
Arnold,  88  Supp.  367. 

The  fact  that  at  the  time  of  the  assignment  no  cause  of 
action  could  be  maintained  against  the  City,  unless  it 
had  been  presented  to  the  Comptroller  thirty  days  pre- 
viously, and  that  the  assignor  never  so  presented  the 
claim,  does  not  prevent  the  assignor  from  proving  his 
claim  as  a  set  off ,  in  an  action  brought  by  the  City  against 
him.  Taylor  v.  Mayor,  etc.,  of  N.  Y.,  82  N.  Y.  10;  aff'g 
20  Hun,  292;  Town  of  Bleecker  v.  Balje,  138  App.  Div- 
706;  123  Supp.  809. 

28.  Discovery  and  inspection. — A  previous  demand  is 
not  necessary  where  an  order  to  show  cause  has  been  served 
and  opposed  on  the  retiim  day.  HaUett  v.  American  Law 
Book  Co.,  40  Misc.  652;  83  Supp.  110;  Albany  Brass  & 
Iron  Co.  V.  Hoffman,  12  Misc.  167;  33  Supp.  600;  aff'd 
86  Hun.  620;  33  Supp.  1125.  A  demand  is  not  a  condition 
precedent  to  an  order  for  discovery  and  inspection. 
Jacobs  V.  Mexican  Sugar  Refining  Co.,  No.  1,  112  App. 
Div.  655;  98  Supp.  541.  In  the  Jacobs  case  the  Court 
did  not  cite  nor  attempt  to  distinguish  the  case  of  Gross 
V.  Bock,  48  Him,  620;  1  Supp.  263.  In  the  Jacobs  case 
the  court  said:  "There  is  no  rule  by  which,  as  a  condition 
precedent  to  the  right  to  such  examination,  the  plaintiffs 
are  required  to  request  the  corporation  for  a  copy  of  the 
records  and  papers  desired;  nor  would  the  plaintiff  be 
boimd  by  such  copies.  They  are  entitled  to  the  original 
evidence,  and  this  appears  to  be  a  proper  case  for  an  ex- 
amination before  trial." 
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29.  Dividends. — A  demand  before  suit  is  necessary 
in  order  to  enable  a  stockholder  to  recover  dividends  from 
a  corporation.  Scott  v.  Central  R.  R.  &  B.  Co.,  52  Barb. 
45. 

But  it  is  not  necessary  to  present  the  stock  certificate 
if  the  claimant  appears  as  the  holder  of  record  on  the  cor- 
poration's books  and  the  officers  have  no  knowledge  of 
any  transfer  of  suit  stock  by  the  claimant.  Brisbane  v. 
Delaware,  L&W.R.  Co.,  25  Hun,  438;  aff'd  94  N.  Y.  204. 

30.  Dower. — Demand  is  not  a  necessary  prerequisite 
to  the  maintaining  of  an  action  for  dower.  EUicott  v. 
Mosier,  7  N.  Y.  201 ;  Jackson  v.  ChurchiU,  7  Cow.  287; 
Hitchcock  V.  HarringUm,  6  Johns.  290. 

In  order  to  recover  damages  for  withholding  dower  such 
damages  are  allowed  only  from  the  time  when  the  widow 
demanded  her  dower  of  the  defendant.  Code  Civ.  Pro., 
§1600. 

31.  Ejectment. — No  demand  is  necessary  where  the 
relation  of  landlord  and  tenant  does  not  exist  between  the 
parties.  Eysaman  v.  Eymman,  24  Hun,  430;  Jackson  v. 
Aldrich,  13  Johns.  106;  Jackson  v.  Deyo,  3  Johns.  422; 
Jackson  v.  Tyler,  2  Johns.  444;  Plumb  v.  Tvbbs  41  N.  Y. 
442;  Wood  v.  Wood,  83  N.  Y.  575;  aff'g  18  Hun,  350; 
Gas  Light  Co.  of  Syracuse  v.  Rome,  Watertown,  etc.,  R. 
Co.,  51  Hun,  119;  5  Supp.  459. 

A  demand  is  not  necessary  where  the  right  to  posses- 
sion depends  upon  an  alleged  breach  of  a  condition  sub- 
sequent. Trustees  of  Union  College  v.  City  of  N.  Y.,  173 
N,  Y.  38;  65  N.  E.  853;  aflf'g  65  App.  Div.  553;  73  Supp. 
51. 

32.  Election  of  remedies. — ^A  demand  by  the  seller 
upon  the  Sheriff  who  has  seized  the  goods,  upon  writs  of 
replevin  issued  in  favor  of  third  persons,  which  is  not 
followed  up  by  legal  proceedings,  is  not  such  an  election 
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of  remedies  as  will  prevent  the  seller  from  maintaining  an 
action  against  the  buyer  for  the  price  of  the  goods.  Hawea 
V.  SeUg,  27  Misc.  504;  58  Supp.  328. 

A  notice  of  rescission  of  a  contract  for  fraud  and  a  de- 
mand that  the  money  be  restored,  which  is  not  acted  upon 
by  the  defendant,  does  not  constitute  such  an  election 
of  remedies  as  will  prevent  an  action  to  recover  damages 
for  the  fraudulent  representations.  Van  Deriburg  v. 
Scott,  78  Misc.  281;  138  Supp.  149. 

33.  Embezzlement.^ — It  is  not  necessary  to  make  a 
demand  before  suing  for  county  funds  which  have  been 
embezzled.  Supervisors  of  Alleghany  v.  Van  Campen,  3 
Wend.  48. 

34.  Exectttors. — ^A  sufficient  demand  upon  an  exe- 
cutor is  made  out  by  the  presentation  of  a  properly  exe- 
cuted claim,  which  is  not  objected  to,  or  a  proposal  made 
that  it  be  referred,  and  it  becomes  a  Uquidated  and  un- 
disputed claim  against  the  estate.  Lambert  v.  Craft,  98 
N.  Y.  342.  And  service  of  a  demand  upon  one  of  two  exe- 
cutors is  sufficient,  especially  where  the  one  on  whom  it 
is  served  is  the  one  appointed  to  receive  such  claim.    Id. 

36.  Extradition. — The  Governor  of  Porto  Rico  was 
authorized  as  a  Governor  of  a  territory  to  make  dejnand 
for  the  extradition  of  a  fugitive,  under  §  5278  of  the  Re- 
vised Statutes  of  the  United  States  and  §  877  of  the  Code 
of  Criminal  Procedure  of  New  York.  People  ex  reL  Kopel 
V.  Bingham,  189  N.  Y.  124;  81  N.  E.  773;  aff'd  211  U.  S. 
468. 

36.  Factors.^ — In  an  action  against  a  factor  the  prin- 
cipal must  show  either  instructions  to  remit  or  a  specific 
demand.    Brink  v.  Dolsen,  8  Barb.  337;  Halden  v.  Crafts, 


^  See  Conversion. 

^  See  Agents;  Accounting. 
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4  E.  D.  Smith,  490;  Cooley  v.  Betta,  24  Wend.  203.  But 
where  a  factor  guarantees  the  sale  and  himself  is  to  col- 
lect the  debt,  demand  is  not  necessary.  MiUiken  v. 
Byerly,  6  How.  Pr.  214. 

37.  Foreclosure  of  mortgage. — In  the  absence  of  an 
election  to  treat  principal  as  due  for  default  in  the  pay- 
ment of  interest,  either  before  suit  brought  or  set  up  in 
the  complaint,  an  action  to  foreclose  the  mortgage  will 
not  lie  on  such  default.  Cresco  Realty  Co.  v.  Clarky  128 
App.  Div.  144;  112  Supp.  550. 

Commencement  of  an  action  for  foreclosure  is  a  suffi- 
cient exercise  of  the  option  in  a  mortgage  to  foreclose 
upon  default  in  the  payment  of  any  installment  of  interest 
for  sixty  days  without  other  notice  where  .the  mortgage 
does  not  contain  a  provision  for  notice  and  demand. 
Boigeol  v.  Eigabroadt,  35  Misc.  606;  72  Supp.  133. 

The  non-payment  of  an  installment  of  interest  which 
entitles  the  mortgagee  to  declare  the  full  amount  due, 
permits  the  mortgagee  to  indicate  his  election  to  demand 
the  entire  amount  by  bringing  an  action  in  foreclosure 
without  a  prior  demand  unless  there  is  something  speci- 
fically to  the  contrary  in  the  mortgage.  Pveer  v.  HernQf 
120  App.  Div.  102;  105  Supp.  38;  Hotham  v.  Louis,  52 
App.  Div.  218;  65  Supp.  155;  aflf'd  170  N.  Y.  576;  Narthr 
ampton  Naiional  Bank  v.  Kidder ,  106  N.  Y.  221;  Beach 
V.  Shanley,  35  App.  Div.  566;  55  Supp.  130;  Rosche  v. 
Kosmowski,  61  App.  Div.  23;  70  Supp.  216. 

Where  the  default  is  in  the  payment  of  taxes  which  can 
be  known  to  the  mortgagor  only  by  investigation  or  in- 
formation dehors  the  mortgage,  it  is  usually  held  that  there 
must  be  a  demand  to  pay  by  the  mortgagor  after  default, 
and  the  court  can  grant  relief  in  an  action  to  foreclose  the 
mortgage  by  a  payment  of  the  taxes  after  action  brought. 
Noyes  v.  Anderson,  124  N.  Y.  175;  Ver  Planck  v.  Godfrey ^ 
142  App.  Div.  16;  58  Supp.  784;  Pieer  v.  Hensig,  120  App. 
Div.  102;  105  Supp.  38;  Germania  Life  Insurance  Co.  v. 
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Potter,  124  App.  Div.  814;  109  Supp.  435;  rev'g  57  Misc. 
204;  107  Supp.  912. 

When  a  mortgage  is  assigned  as  collateral  security  for  a 
loan,  both  assignor  and  assignee  must  join  in  an  action  to 
treat  the  principal  due  for  a  default  in  the  interest.  Cresco 
Realty  Co.  v.  Clark,  128  App.  Div.  144;  112  Supp.  550. 

Where  the  time  of  payment  of  a  corporate  mortgage 
securing  the  issue  of  bonds  had  been  extended,  and  the 
corporation  was  not  insolvent,  it  was  held  that  a  new 
demand  must  be  made  pursuant  to  the  conditions  of  the 
mortgage  before  it  could  be  foreclosed.  Metropolitan 
Trust  Co.  V.  Long  Acre  Electric  Ldght  and  Power  Co.,  184 
App.  Div.  156;  171  Supp.  557. 

A  complaint  by  a  junior  participant  in  an  action  to 
foreclose  a  mortgage  is  defective  on  demurrer  when  it 
fails  to  show  a  demand  by  the  plaintiff  on  the  senior 
participant  that  an  action  in  foreclosure  be  begun.  Clare 
V.  N.  Y.  Life  Ins.  Co.,  100  Misc.  308;  166  Supp.  647. 

38.  Ftaud;  money  secured  by  fraud  of  third  person. — 
Where  money  has  been  secured  by  fraud  of  a  third  person 
and  paid  to  the  defendant,  who  has  received  the  same  in 
good  faith,  but  for  an  antecedent  debt,  a  demand  on  the 
defendant  is  a  prerequisite  to  an  action  to  recover  the 
money.  Stephens  v.  Board  of  Edtication,  3  Hun,  712;  6 
T.  &  C.  148. 

39.  Futile  demand.^ — ^Where  it  appears  that  a  de- 
mand would  be  entirely  futile  it  is  not  necessary  to  show 
that  a  demand  was  made.  Brooklyn  Heights  R.  R.  Co.  v. 
Brooklyn  City  R.  Co.,  151  App.  Div.  465;  135  Supp.  990. 

40.  Guarantor  or  surety. — ^Where  a  guarantor  or 
surety  agrees  to  pay  the  debt  of  the  principal  debtor,  on 
demand,  a  proper  demand  is  a  prerequisite  to  the  main- 

1  See  Impossibiutt  of  Compliancb. 
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tenance  of  the  action.  First  Nat.  Bank  v.  Story ,  200  N.  T. 
346;  93  N.  E.  940;  34  L.  R.  A.  (U.  S.)  158;  NeUan  v. 
Bostwick^  5  Hill,  37;  Pennsylvania  Coal  Co.  v.  Blakej  85 
N.  Y.  226;  NcMvOen  v.  Rafferty,  89  N.  Y.  456.  In  an 
action  on  a  surety  bond,  payable  on  demand,  a  demand 
on  the  part  of  the  plaintiff  is  a  necessary  part  of  the  plain- 
tiff's case.  Hememan  v.  Brasch,  53  Misc.  552;  103  Supp. 
720. 

If  the  guaranty  contains  a  provision  that  the  principal 
will  pay  on  demand,  then  demand  is  necessaiy .  Nelson  v. 
Bostwidc,  5  Hill.  37;  Douglass  v.  Rathbone,  5  Hill.  143. 

Demand  of  performance  on  the  principal  is  not  a  pre- 
requisite to  maintaining  an  action  against  the  guarantor 
where  the  guaranty  is  absolute  on  its  face.  Cass  v.  Sheuh 
man,  61  Hun,  472;  16  Supp.  236;  Jackson  v.  Binns,  10 
Week.  Dig.  105;  Cordier  v.  Thompson,  8  Daly  172;  Dames 
Sewing  Machine  Co.  v.  Lawrence,  3  T.  &  C.  386;  Bacon  v. 
Hickok,  21  How.  Pr.  440;  MiUiken  v.  Byerly,  6  How.  Pr. 
214;  AUen  v.  Righlmere,  20  Johns.  365;  Mann  v.  Eckford, 
15  Wend.  502. 

Where  a  surety  agrees  absolutely  that  if  a  principal 
makes  default  in  payment  of  rent  the  surety  will  pay  the 
same,  it  is  not  necessary  that  a  demand  be  made  upon  the 
principal  before  claiming  payment  from  the  surety.  Mcr 
Kensie  v.  FarreU,  17  Super.  Ct.  (4  Bosw.)  192. 

Where  in  assigning  debts  the  assignor  guaranteed  that 
there  was  now  justly  and  truly  due  a  certain  sum  on  each 
one  of  the  debts  assigned  and  "that  each  and  every  sum 
shall  be  well  and  truly  paid  to "  the  assignee,  it  was  held 
that  this  was  a  guaranty  and  that  the  assignee  must 
demand  payment  of  the  debtors  before  he  could  maintain 
a  suit  against  the  assignor.  Mechanics  Fire  Ins.  Co.  v. 
Ogden,  1  Wend.  137. 

41.  How  demand  made. — ^Where  a  contract  required 
a  demand  to  be  made  by  registered  mail  it  was  held  that  a 
personal  demand  was  sufficient  to  comply  with  the  con- 
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tract.  Jackson  v.  Metropolitan  Life  Ins.  Co.,  69  Misc. 
265;  126  Supp.  680;  aff'd  114  App.  Div.  912;  128  Supp. 
1127. 

Under  a  contract  where  one  agreed  to  procure  another 
to  deliver  property  to  the  plaintiff,  a  letter  written  by  the 
plaintiff  to  the  defendant,  the  day  before  the  commence- 
ment of  the  action,  without  a  tender  or  personal  demand, 
to  which  no  answer  was  received,  was  held  not  to  be 
su£Scient  to  place  the  defendant  in  default.  Sedey  v. 
Osborne,  161  App.  Div.  844;  147  Supp.  116;  rev'g  83  Misc. 
409;  145  Stfpp.  237. 

42.  Husband  and  wife;  non-support. — ^A  demand  for 
support  is  not  necessary  before  bringing  a  proceedmg  for 
non-support.  People  v.  Meyer,  12  Misc.  613;  33  Supp. 
1123. 

In  action  for  necessaries  furnished  to  a  wife  whom  a 
husband  has  abandoned  it  is  not  necessary  to  show  that  a 
demand  has  been  made  on  the  husband  to  furnish  such 
necessaries.  Harrigan  v.  YahiU,  100  Misc.  48;  164  Supp. 
1005. 

43.  Impossibility  of  compliance.^ — ^A  tender  and  de- 
mand never  have  any  legal  effect  when  the  party  making 
them  knows  that  the  law  renders  it  impossible  for  the 
other  party  to  accept  the  tender  or  comply  with  the 
demand.  Wood  v.  Fisk,  156  App.  Div.  497;  141  Supp. 
342.  In  the  last  mentioned  case  the  plaintiff  had  hypoth- 
ecated stock  of  the  defendant  and  a  receiver  in  bank- 
ruptcy had  been  appointed  of  the  defendant,  which  re- 
ceiver had  taken  possession  of  the  stock  hypothecated. 
No  tender  was  made  to  the  receiver.  It  was  held  that  a 
tender  to  the  defendant  was  insufficient,  for  the  reason 
that  the  defendant  could  not  comply  with  the  tender  and 
demand. 


>  See  Futile  Demand. 
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44.  Inference  of  payment  from  failure  to  demand 
pa]rment. — Quite  frequently  where  a  long  period  has 
elapsed,  imder  circumstances  which  would  mdicate  that 
no  debt  was  due,  and  it  appears  that  no  demand  has  been 
made  for  the  debt,  the  inference  may  be  drawn  that  no 
debt  was  due  by  reason  of  the  failure  to  make  a  demand 
therefor.  Taylor  v.  Bernard,  71  Hun,  207;  24  Supp.  525; 
aflf'd  144  N.  Y.  654;  EUwood  v.  Narthrup,  106  N.  Y.  172; 
Bennett  v.  Atistin,  5  Hun,  536;  Levy  v.  Merrill,  52  How. 
Pr.  360;  aflF'd  14  Hun,  145;  United  States  Trust  Co.  v. 
Stanton,  8  Supp.  756.  There  is  no  actual  presumption  of 
payment,  however,  unless  the  period  of  limitation  has 
expired,  where  it  appears  that  no  demand  has  been  made. 
Martin  v.  Gage,  9  N.  Y.  398;  Odea  v.  Baremare,  5  Johns. 
Ch.  545;  Jackson  y.  Pierce,  10  Johns.  414;  Bailey  v.  Jach- 
son,  16  Johns.  210;  Lawrence  v.  Bofl,  14  N.  Y.  477. 

46.  Lms  and  innkeepers;  lost  bagxage. — ^Where  it 
appeared  that  baggage  has  been  lost  and  could  not  be 
found  when  searched  for,  a  formal  demand  before  suit  is 
not  necessary.  McDonald  v.  Edgerton,  5  Barb.  560; 
Willard  v.  Reinhardt,  2  E.  D.  Smith,  148;  Clute  v.  Wigffins, 
14  Johns,  175;  Van  Wyck  v.  Howard,  12  How.  Pr.  147; 
Cheeshrough  v.  Taylor,  12  Abb.  Pr.  227. 

46.  Inspection  of  corporate  books. — ^A  demand  by  an 
attorney  for  the  stockholder  made  in  the  stockholder's 
presence  is  equivalent  to  a  personal  demand.  People  v. 
Bowie,  34  N.  Y.  Grim.  R.  271;  166  Supp.  905. 

47.  Interest;  demand  as  the  basis  for  recoveiy  of 
interest. — ^Usually  where  a  claim  is  payable  on  demand, 
a  demand  is  necessary  in  order  to  recover  interest,  and 
if  no  previous  demand  has  been  made  the  interest  will 
run  from  the  time  of  the  commencement  of  the  action. 
Sweeny  v.  City  of  New  York,  173  N.  Y.  414;  66  N.  E.  101; 
rev'g  69  App.  Div.  80;  74  Supp.  589;  Schmitt  Bros.  v. 
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Boston  Ins.  Co.,  82  App.  Div.  234;  81  Supp.  767;  Car- 
penter V.  City  of  New  York,  44  App.  Div.  230;  60  Supp. 
633;  rev'g  27  Misc.  272;  58  Supp.  421;  Stoddart  v.  City  of 
New  York,  80  App.  Div.  254;  80  Supp.  344;  Long  Island 
Loan  and  Trust  Co.  v.  Long  Island  City  and  Newtown  R.  R. 
Co.,  85  App.  Div.  36;  82  Supp.  644;  aflf'd  178  N.  Y.  588; 
70  N.  E.  1102;  Roussel  v.  Mathews,  62  App.  Div.  1;  70 
Supp.  886;  aflf'd  171  N.  Y.  634;  63  N.  E.  1122;  Excelsior 
Terra  Cotta  Co.  v.  Harde,  90  App.  Div.  4;  85  Supp.  732; 
aff'd  181  N.  Y.  11;  73  N.  E.  494;  Kirkland  v.  Niagara 
Gorge  R.  Co.,  109  App.  Div.  201;  95  Supp.  657;  Oagan  v. 
McDonnell,  No.  1,  115  App.  Div.  89;  100  Supp.  641; 
afif'd  191  N.  Y.  515;  84  N.  E.  1112;  Kervin  v.  UUer,  120 
App.  Div.  610;  104  Supp.  1061;  Fleming  v.  Jacob,  57 
Misc.  372;  103  Supp.  209;  Jackson  v.  Byrne,  130  App. 
Div.  364;  114  Supp.  888;  Usefof  v.  Herzenstein,  65  Misc. 
45;  119  Supp.  290;  In  re  Williams  Estate,  118  Supp.  562. 

Thus  a  promissory  note  made  payable  on  demand,  does 
not  bear  interest  until  after  a  demand,  unless  the  note 
specifies  that  it  is  with  interest  on  the  face  thereof.  Van 
Vliet  V.  Kanter,  139  App.  Div.  603;  124  Supp.  63;  rev'g 
65  Misc.  48;  119  Supp.  187;  Stanley  v.  Franco-American 
Ferment  Co.,  97  Misc.  401;  161  Supp.  365. 

Interest  upon  the  unpaid  purchase  price  of  real  estate 
will  not  be  allowed  from  the  date  of  the  recording  of  the 
deed,  but  only  from  the  date  of  the  purchaser's  death, 
in  the  absence  of  a  contract  in  relation  to  interest,  and 
where  no  demand  was  made  by  the  creditor  for  the  pay- 
ment of  interest.  Matter  of  Cole,  85  Misc.  630;  148  Supp. 
1099. 

Interest  under  a  municipal  contract  runs  only  from  the 
time  of  making  a  proper  demand ;  and  where  a  demand  was 
made  before  the  work  was  completed,  it  was  held  that 
interest  could  be  allowed  only  from  the  time  the  action 
was  begun.  Whitmore  v.  Charlotte,  91  Misc.  584;  154 
Supp.  996.  Under  §  953  of  the  New  York  City  Charter 
an  action  for  damages  for  change  of  grade  cannot  be 
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maintained  until  after  demand  made,  and  interest  on  an 
award  of  damages  can  be  recovered  only  from  the  date  of 
the  demand,  even  though  the  award  provides  for  interest 
from  an  earlier  date.  Gas  Engine  and  Power  Co.  v.  New 
York,  166  App.  Div.  297;  151  Supp.  310. 

A  claim  against  a  village  for  compensation  for  private 
water  pipe  lines,  draws  interest  only  from  the  date  of  the 
demand  for  its  payment.  Hatch  v.  MonticeUo,  184  App. 
Div.  450;  171  Supp.  1050. 

The  demand  by  an  assignee  of  an  award  in  a  street 
closing  proceeding,  was  held  not  to  set  interest  running  on 
the  award  where  the  demand  made  no  reference  to  the 
assignment  and  there  was  nothing  to  show  that  the 
interests  of  the  various  parties  had  been  determined. 
Matter  of  City  of  New  York  {White  Plains  Road),  184 
App.  Div.  52;  171  Supp.  000. 

The  rule  that  a  liquidated  definitely  due  claim  against  a 
municipality  does  not  draw  interest  until  demand  has 
been  made,  applies  to  a  claim  against  the  Board  of  Educa- 
tion of  the  City  of  New  York.  Smith  v.  Board  of  Educa- 
tion, 208  N.  Y.  84;  101  N.  E.  791;  modf'g  150  App.  Div. 
898;  134  Supp.  1146. 

But  where  a  municipal  employ^  protests  against  a 
reduction  of  salary  and  at  the  same  time  makes  a  ^rmal 
demand  for  reinstatement  and  full  salary,  this  is  a  suffi- 
cient demand  to  permit  of  a  recovery  of  interest  after 
reinstatement.  Shepard  v.  New  York,  216  N.  Y.  251; 
110  N.  E.  435;  rev'g  156  App.  Div.  935;  141  Supp. 
1146. 

Where  a  siun  of  money  is  paid  to  one  in  exchange  for  a 
promise  to  deliver  a  deed,  interest  is  not  due  until  a  de- 
mand is  made  for  the  deed.  Harkavy  v.  Oinzburg,  170 
Supp.  927. 

48.  Joint  debtors. — ^A  demand  upon  one  of  two  or 
more  persons  who  are  imder  a  joint  obligation  is  sufficient 
as  a  service  on  all  of  them.    Baird  v.  Hagen,  143  App.  Div. 
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679;  128  Supp.  217;  Ball  v.  LarHn,  3  E.  D.  Smith  555; 
Blood  V.  Goodrich,  9  Wend.  68;  Baird  v.  Walker,  12  Barb. 
298;  Jessop  v.  Miller,  2  Abb.  Ct.  App.  Dec.  449;  1  Keyes, 
321;  Scholey  v.  Halsey,  72  N.  Y.  578. 

49.  Jury  trial. — Proceeding  to  trial,  without  objec- 
tion, before  the  court,  without  a  jury,  constitutes  a  waiver 
of  the  right  to  a  jury  trial.  Whittlesey  v.  Delaney,  73 
N.  Y.  571;  Derham  v.  Lee,  47  Super.  Ct.  (17  J.  &  S.)  174; 
aff'd  87  N.  Y.  599;  Greason  v.  Keteltas,  17  N.  Y.  491; 
Hartman  v.  Manhattan  Railway  Co.,  82  Hun,  531 ;  31  Supp. 
498;  Koehler  v.  N.  Y.  EUv.  R.  Co.,  159  N.  Y.  218. 

In  a  mechanics  lien  action  a  jury  trial  is  waived  if  a 
demand  is  not  made  before  evidence  is  produced.  Spring 
V.  Collins  Building,  etc.  Co.,  60  Misc.  239;  113  Supp.  29: 
Hawkins  v.  Mapes-Reeve  Construction  Co.,  82  App.  Div. 
72;  81  Supp.  794;  aff'd  178  N.  Y.  236;  70  N.  E.  783. 

Where  it  is  conceded  that  an  incompetent  had  notice  of 
proceedings  against  her  to  declare  her  incompetency  and 
neither  she  nor  any  friend  demanded  a  jury  trial,  under 
Code  Civ.  Pro.,  §  2323  a,  it  was  held  that  the  right  to  a 
jury  trial  had  been  effectively  waived  by  the  incom- 
petent. Sporza  V.  German  Savings  Bank,  192  N.  Y.  8; 
84  N.  E.  406;  aff'g  119  App.  Div.  172;  104  Supp.  260. 

By  answering  and  placing  his  case  on  a  ready  calendar 
where  a  jury  is  not  called  the  defendant  waives  the  right 
to  a  trial  by  jury.  Lazier  Gas  Engine  Co.  v.  Wokom,  125 
Supp.  465. 

A  demand  for  a  jury  trial  in  the  Surrogate's  Court 
under  Code  Civ.  Pro.,  §  2538,  in  effect  September  1, 1914, 
is  too  late  where  made  upon  the  third  trial  of  the  pro- 
ceeding, when  no  such  demand  was  made  on  the  former 
trials,  and  in  any  event  if  the  proceeding  was  instituted 
prior  to  September  1, 1914,  §  2538  does  not  apply.  Matter 
ofScomU,  88  Misc.  364;  150  Supp.  1070. 

A  demand  for  a  jury  trial  in  a  probate  proceeding,  made 
before  any  party  had  begun  to  try  any  controverted  ques- 
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tion  of  fact,  is  seasonable.  Matter  of  P otter ^  94  Misc.  12; 
158  Supp.  1001. 

Under  a  special  statute  a  party  in  a  Justice's  court  in 
Albany  was  entitled  to  demand  a  jury  trial  within  two 
days  before  the  trial,  and  it  was  held  that  this  statute  was 
effective  in  spite  of  the  provisions  of  Ckxie  Civ.  Pro., 
§  2990,  that  a  demand  should  be  made  at  the  time  issue 
was  joined.  Commerce  Insurance  Co.  v.  Janes^  13  App. 
Div.  46;  43  Supp.  66. 

The  demand  in  a  Justice's  coiui;  must  be  made  when 
the  issue  is  joined  and  it  is  too  late  if  made  on  a  date  to 
which  the  cause  has  been  adjourned  after  joining  issue. 
Mason  v.  Campbell^  1  Hilt.  291.  Nor  can  it  be  demanded 
until  issue  has  been  joined.  Mead  v.  Darragh,  1  Hilt. 
395.  But  an  adjournment  before  issue  joined  does  not 
deprive  the  defendant  of  his  right  to  demand  a  jury  at 
the  time  issue  is  joined.    Mead  v.  Darraghj  1  Hilt.  395. 

A  demand  for  a  jury  trial  in  a  Justice's  court  at  the 
time  issue  is  joined  relates  to  a  new  trial  had  after  a  dis- 
agreement of  the  jury  drawn  at  the  first  trial  unless  such 
demand  has  been  waived  under  Code  Civ.  Pro.,  §§  2990 
and  3008.  Hartmann  v.  Hoffman,  65  App.  Div.  443;  72 
Supp.  982. 

Where  the  right  to  trial  by  jury  is  demanded  at  the 
conmiencement  of  the  trial  and  is  reused,  the  party  claim- 
ing it  does  not  waive  the  right  by  proceeding  to  cross 
examination  the  witnesses  produced  by  the  other  side, 
ZoUer  V.  Groht,  21  Week.  Dig.  325.  But  where  the  de- 
fendant demanded  a  jury  trial,  in  an  action  brought  on  at 
Special  Term,  and  the  court  reserved  its  decision,  and 
both  parties  proceeded  without  further  objection,  it  was 
held  that  the  defendant  waived  the  jiuy  trial,  as  he  should 
have  insisted  upon  his  demand  and  that  the  court  make  a 
ruling  and  an  exception  noted  if  the  ruling  was  adverse  on 
the  demand.   Hand  v.  Kennedy,  83  N.  Y.  149. 

Where  the  complaint  had  not  disclosed  that  the  action 
was  one  in  which  a  jury  trial  was  a  matter  of  right  and  this 
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fact  was  disclosed  for  the  first  time  by  the  evidence,  it 
was  held  that  the  defendant  did  not  waive  the  right  to 
a  trial  by  jury  by  failure  to  make  the  demand  imtil  the 
time  when  it  appeared  by  the  evidence  that  a  jury  trial 
was  a  matter  of  right.  Dalton  v.  V/anderveer,  8  Misc.  484; 
29  Supp.  342. 

60.  Landlord  and  tenant;  summary  proceeding. — ^A 

demand  for  rent  is  a  prerequisite  to  the  maintenance  of 
summary  proceedings  to  dispossess  a  tenant.  Alexander  v. 
Rapkin,  148  Supp.  117;  Halcyon  Real  Estate  Corp.  v. 
Von  Bayer,  155  Supp.  351. 

A  proceeding  for  nonpayment  of  rent  cannot  be  sus- 
tained until  a  demand  is  made  after  the  issuance  of  a 
precept.    GUmz  v.  SchaeffeTj  102  Supp.  518. 

The  service  of  a  precept  is  not  a  sufficient  demand  for 
the  rent.  Sixth  •Avenue  Twenty-third  Street  Corp.  v.  Dane, 
92  Misc.  398;  156  Supp.  89. 

A  summary  proceedmg  for  non-pajmient  of  rent  based 
upon  a  demand  as  distinguished  from  a  three  day's  notice 
m  writing,  should  be  dismissed  upon  the  tenant's  motion, 
where  no  personal  demand  was  shown.  Wingood  Realty 
Company  v.  Von  Bayer,  169  Supp.  241. 

If  the  tenancy  is  at  an  end,  the  landlord  may  institute 
summary  proceedings  without  demanding  possession  of 
the  property.  Cox  v.  Sammis,  57  App.  Div.  173;  68  Supp. 
203.  But  a  notice  stating  the  amount  of  rent  due,  and 
requiring  the  tenant  to  move,  on  the  ground  that  the  re- 
lation of  landlord  and  tenant  has  ceased,  is  not  sufficient 
as  a  basis  for  summary  proceedings,  under  Code  Civ. 
Pro.,  §  2231,  subd.  2,  where  the  proceeding  is  brought  for 
the  nonpayment  of  rent.  McMahon  v.  Howe,  40  Misc. 
546;  82  Supp.  984. 

A  demand  as  required  by  Code  Civ.  Pro.,  §  2231  subd.  3 
is  a  prerequisite  to  maintain  summary  proceedings  based 
upon  the  nonpayment  of  taxes.  Iroquois  Realty  Co.  v. 
Iroquois  Hotel  Co.,  104  Supp.  748. 
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A  demand  must  be  a  personal  one.  People  ex  rd. 
Simon  v.  Gross,  50  Barb.  231;  Tolman  v.  Heading,  11 
App.  Div.  264;  42  Supp.  217. 

The  mere  mailing  of  a  bill  is  not  a  sufficient  demand. 
Zinsser  v.  Herrman,  23  Misc.  645;  52  Supp.  107. 

A  landlord  is  not  required  to  make  the  demand  on  an 
assignee  for  the  benefit  of  creditors,  in  the  absence  of  any 
evidence  that  such  assignee  had  accepted  the  obligation 
under  the  lease,  and  in  such  a  case  a  demand  on  the  tenant 
in  possession  is  sufficient.  Bokee  v.  Hamersley,  16  How. 
Pr.  461. 

A  demand  cannot  be  served  on  the  plaintiff's  grantor 
after  delivery  of  the  deed.  Griffon  v.  Barton,  22  Misc. 
228;  49  Supp.  1021. 

The  demand  may  be  made  by  the  landlord's  attorney 
and  agent  in  behalf  of  the  landlord.  Moore  v.  Caugfdin, 
127  App.  Div.  810;  111  Supp.  856;  People  ex  rel  Grissler 
V.  Siuyvesant,  1  Hun,  102;  3  T.&  C.  179;  aff'd  58  N.  Y. 
323. 

A  demand  on  one  of  two  or  more  joint  tenants  is  suf- 
ficient.   Geisler  v.  Acosta,  9  N.  Y.  227. 

It  is  not  necessary  to  state  in  the  demand  the  amount 
due  so  long  as  there  is  anjrthing  due.  Durant  Land  Imr 
provement  Co.  v.  Thompson  &  Houston  Electric  Co.,  2 
Misc.  182;  21  Supp.  764. 

The  demand  for  rent  need  not  necessarily  state  the 
precise  amoimt  due,  provided  there  is  evidence  that  some 
amoimt  of  rent  is  due  and  the  tenant  has  refused  to  pay  it. 
Moore  v.  Caughlin,  127  App.  Div.  810;  111  Supp.  856.  A 
contrary  ruling  was  made  where  it  was  held  that  the 
precise  amount  must  be  demanded.  Peck  v.  Reid,  123 
Supp.  253.  But  the  last  mentioned  case  must  be  deemed 
to  be  overruled  by  Moore  v.  Caughlin,  supra. 

A  demand  of  a  part  of  the  rent  actually  due  is  suffici^it. 
Sheldon  v.  Testera,  21  Misc.  477;  47  Supp.  653. 

The  receipt  of  subsequently  accruing  rent  may  amount 
to  a  waiver  of  a  notice  to  quit  which  has  been  previously 
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given-  Prindle  v.  Anderson,  19  Wend.  391 ;  afif 'd  23  Wend. 
616. 

Whether  or  not  a  subsequent  demand  for  rent  is  a 
waiver  of  the  landlord's  rights  under  a  notice  to  quit  is  a 
question  of  intention  which  must  be  determined  by  the 
trial  court.    Bantjo  v.  Clark,  88  Supp.  185. 

Where  the  right  to  re-entry  consists  in  a  breach  of  a 
covenant  for  the  payment  of  taxes,  the  landlord  can  re- 
cover possession  in  an  action  of  ejectment  without  a 
previous  demand.  Gamer  v.  Hannah,  13  Super.  Ct.  (6 
Duer)  362;  contra  Jackson  v.  Harrison,  17  Johns.  66.  This 
subject,  however,  is  usually  governed  by  the  terms  of  the 
instrument  under  which  the  tenant  holds  possession  of 
the  property. 

Under  the  common  law  a  demand  for  the  rent  was  a 
necessary  prerequisite  to  an  action  of  ejectment  by  a 
landlord  against  a  tenant  for  nonpayment  of  rent.  Jack- 
son V.  CoUins,  11  Johns.  1;  Jackson  v.  Harrison,  17  Johns. 
66;  Van  Rensselaer  v.  Jewett,  2  N.  Y.  141.  But  imder 
the  New  York  Revised  Statutes  and  §  1504  of  the  Code 
of  Civil  Procedure,  where  the  action  is  in  ejectment  a 
demand  is  not  necessary.  Hosford  v.  Ballard,  39  N.  Y. 
147;  aflf'g  39  How.  Pr.  162;  Mayor,  etc.  of  the  City  of  N.  Y. 
V.  Campbell,  18  Barb.  156. 

61.  Limitations ;  when  demand  necessary  to  set  statute 
running. — ^By  Section  410  of  the  Code  of  Civil  Procedure, 
it  is  provided  that : 

''Where  a  right  exists,  but  a  demand  is  necessary  to 
entitle  a  person  to  maintain  an  action,  the  time,  within 
which  the  action  must  be  conunended,  must  be  computed 
from  the  time,  when  the  right  to  make  the  demand  is  com- 
plete; except  in  one  of  the  following  cases: 

"1.  Where  the  right  grows  out  of  the  receipt  or  de- 
tention of  money  or  property,  by  an  agent,  trustee,  at- 
torney, or  other  person  acting  in  a  fiduciary  capacity, 
the  time  must  be  computed  from  the  time,  when  the 
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person,  having  the  right  to  make  the  demand,  has 
actual  knowledge  of  the  facts,  upon  which  that  right  de- 
pends. 

"2.  Where  there  was  a  deposit  of  money,  not  to  be  re- 
paid at  a  fixed  time,  but  only  upon  a  special  demand,  or  a 
delivery  of  personal  property,  not  to  be  returned,  specific- 
aUy  or  in  kmd,  at  a  fixed  time  or  upon  a  fixed  contingency, 
the  time  must  be  computed  from  the  demand." 

There  has  been  considerable  discussion  of  the  Code 
rule,  particularly  in  relation  to  claims  against  municipali- 
ties and  decisions  which  are  not  entirely  harmonious  have 
been  made.  For  example,  where  Commissioners  of  Esti- 
mate and  Assessment,  in  street  opening  proceedingis  in 
New  York,  fail  to  take  proceedings  to  enforce  the  pay- 
ment of  their  compensation  the  Statute  of  limitations 
is  not  delayed,  under  Code  Civ.  Pro.,  §  410,  but  the  Stat- 
ute begins  to  run  against  their  right  tb  maintain  the  claim 
from  the  time  when  the  right  to  make  demand  is  complete. 
Matter  of  Mayor,  etc.,  of  N.  F.,  7  Supp.  463.  The  same  rule 
applies  to  a  claim  against  New  York  City  for  damages 
for  personal  injuries  based  on  negligence.  Dickmson  v. 
Mayor,  etc.  of  N.  Y.,  92  N.  Y.  584.  On  the  other  hand, 
it  is  held  that  the  Statute  of  Lunitations  does  not  begin 
to  run  against  a  claim  for  an  award  for  taking  land  for 
widening  a  street  until  after  a  demand.  Fisher  v.  Mayor, 
etc.,  of  N.  Y.,  67  N.  Y.  73. 

Under  the  Act  of  1813  ''to  reduce  several  acts  relating 
particularly  to  the  City  of  New  York  to  one  act'*  (Re- 
vised Laws  of  1813,  chap.  86,  §  83)  the  omission  of  the 
City  of  New  York  to  pay  an  award  for  land  taken  for 
widening  a  street  within  four  months  after  confirmation 
of  the  report  of  the  Commissioner  of  Estimate  and  Assess- 
ment does  not  alone  give  a  right  of  action  for  a  recovery, 
but  there  must  be  in  addition  an  application  to  the  city 
for  payment  after  the  expiration  of  the  four  months  by 
the  party  entitled  thereto  and  the  Statute  of  Limitations 
does  not  commence  to  run  against  such  a  cause  of  action 
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until  demand  is  so  made.  Fisher  v.  Mayor ,  etc.,  of  N.  Y., 
67  N.  Y.  73- 

This  rule  does  not  apply,  however,  in  an  action  based 
on  negligence,  as  in  such  a  case  the  Statute  begins  to  run 
even  though  a  demand  has  not  been  made  upon  the  comp- 
troller.   Dickinson  v.  Mayor,  etc.,  of  N.  Y.,  92  N.  Y.  590. 

Under  a  purchase  of  real  property  the  grantor  agreed 
to  repurchase  the  property  "  if  at  any  time  after  six  months 
from  the  date  of  your  (the  purchaser's)  deed  you  d^3u*e 
to  sell."  It  was  held  that  a  demand  was  necessary  before 
suit  was  brought  to  enforce  the  agreement  to  repurchase, 
but  that  a  demand  was  not  necessary  in  order  to  set  the 
statute  of  limitations  running,  as  imder  Code  Civ.  Pro., 
§  410,  the  time  within  which  the  action  could  be  brought 
must  be  computed  from  the  time  when  the  right  to  make 
the  demand  was  complete.  Winne  v.  Qmens  Land  and 
TiOe  Co.,  166  App.  Div.  314;  149  Supp.  664. 

Where  a  loan  is  made  payable  on  demand  it  is  due  forth- 
with and  a  claim  therefor  is  barred  unless  brought  within 
six  years  from  the  time  the  loan  was  made.  Dolan  v. 
MitcheU,  39  App.  Div.  361;  57  Supp.  157. 

Where  a  debt  for  which  a  chattel  is  pledged  is  payable 
on  demand  and  no  time  for  redemption  is  a^'eed  upon  the 
Statute  does  not  begin  to  run  until  a  demand  is  made. 
Bowman  v.  Hoffman,  20  Supp.  413. 

Where  a  stock  subscription  provided  for  payments  of  a 
certain  amount  at  the  time  of  the  subscription  and  future 
instalments  as  the  board  of  directors  might  require,  it 
was  held  that  the  Statute  did  not  run  against  liability  on 
the  subscription  imtil  demand  was  made  pursuant  to  a 
call  of  the  trustees.    Williams  v.  Taylor,  120  N.  Y.  244. 

Where  the  consideration  for  a  contract  was  to  be  paid 
on  demand  it  was  held  that  the  right  of  action  thereon 
did  not  accrue  imtil  after  demand  and  that  therefore  the 
Statute  of  limitations  did  not  begin  to  run  until  after 
such  demand.    Chase  v.  Lippe,  12  Week.  Dig.  182. 

If  a  suit  against  a  factor  in  a  particular  case  cannot  be 
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brought  until  after  demand  the  Statute  of  limitations 
does  not  run  against  the  claim  until  after  such  demand. 
Ayfnar  v.  Chace,  20  Barh.  301;  Haldin  v.  Crc^,  4  Ed. 
Smith,  490. 

As  to  interest  on  securities  held  for  safeke^ing  the 
Statute  runs  from  the  time  of  liie  receipt  of  sudi  interest 
by  the  bailee  without  r^ard  to  a  demand.  Brooks  v. 
Brooks,  4  Redf .  Surr.  313. 

In  an  action  for  money  had  and  rec^ved  where  the 
person  recovering  the  money  was  under  obligation  to  pay 
it  ov^  upon  such  receipt,  no  demand  was  necessary  to  set 
the  statute  of  limitations  running  as  against  the  person 
receiving  such  money.  BvHer  v.  Winterhottom,  171  Supp. 
69. 

As  a  demand  is  not  necessary  to  the  maintenance  of  an 
action  for  money  had  and  received,  where  the  money  is 
received  under  such  circumstances  that  it  is  the  duty  of 
the  one  receiving  it  to  at  once  pay  it  over  the  Statute 
begins  to  run  without  a  demand  from  the  time  of  the  re- 
ceipt of  the  money.   MiUs  v.  MiUs,  115  N.  Y.  80. 

A  husband  agreed  to  pay  to  his  wife  a  certam  portkm 
of  the  consideration  for  the  lands  as  a  condition  to  her 
uniting  in  the  conveyance.  He  received  the  consideration 
but  failed  to  pay  over  the  portion  agreed  to  his  wife.  It 
was  held  that  a  cause  of  action  in  favor  of  the  wife  arose 
immediately  without  a  demand  and  the  limitation  b^an 
to  run  from  the  time  the  husband  received  the  mon^. 
RUey  V.  fiifey,  141  N.  Y.  409. 

Where  after  the  dissolution  and  settlement  of  partner- 
ship affairs  one  of  the  partners  received  an  asset  due  to 
the  jBrm  which  had  be^ti  overlooked  and  omitted  in  the 
account,  it  is  his  duty  to  turn  over  the  partner's  share 
immediately  and  a  demand  is  not  necessary  to  set  the 
Statute  of  Limitations  running  in  relation  to  a  cause  of 
action  by  the  other  partner  to  recover  his  share  of  the 
amoimt  thus  received.  Middleton  v.  TwonMy,  125  N.  Y  520. 

Where  the  owner  of  a  vessel  has  been  compelled  to  pay 
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wharfage,  which  the  charterer  agreed  to  but  failed  to 
pay,  no  demand  upon  the  charterer  is  necessary  to  set  the 
Statute  of  Limitations  running.  Compton  v.  HeisenbiMel, 
2  Misc.  340;  21  Supp.  965. 

Where  stocks  are  carried  on  a  margin  by  a  broker  it  is 
not  to  be  presumed  that  the  customer  is  to  pay  for  the 
stocks  until  a  demand  and  no  ri^t  of  action  for  advances 
by  the  broker  matxires  until  the  account  has  been  closed 
by  one  party  and  the  demand  is  made  for  the  balance. 
Kennedy  v.  Bvdd,  5  App.  Div.  140;  39  Supp.  81. 

As  a  demand  is  not  necessary  before  brining  a  pro- 
ceeding to  compel  an  executor  to  pay  a  legacy  the  Statute 
begins  to  run  without  a  demand.  House  v.  Agate,  3 
Redf.  Surr.  307;  Cole  v.  Terpenning,  25  Hun,  482. 

Where  the  amounts  due  residuary  legatees  could  not  be 
ascertained  without  an  accounting  it  was  held  that  the 
Statute  did  not  b^in  to  run  until  demand  had  actually 
been  made  on  the  executrix.    Matter  of  May,  9  Supp.  785. 

Where  goods  have  been  left  with  one  to  make  repairs 
thereon  a  cause  of  action  to  recover  the  value  of  the  goods 
does  not  arise  imtil  after  demand  on  the  bailee,  even 
though  there  has  been  a  prior  conversion.  Moore  v. 
WiUiams,  26  Supp.  766. 

Demand  and  refusal  is  necessaiy  to  start  the  Statute 
running  against  the  buyer  of  property  under  a  conditional 
sale  for  a  conversion  of  the  property.  Fry  v.  Clow,  50 
Hun,  574;  3  Supp.  593. 

The  limitation  runs  against  an  action  for  specific  per- 
formance from  the  time  the  cause  of  action  accrues  as  a 
demand  before  suit  is  not  necessary.  Bruce  v.  Tilson,  25 
N.  Y.  194.   Cotter  v.  Lawrence,  4  Hun,  107;  6  T.  &  C.  392. 

In  an  action  by  a  municipal  corporation  to  recover  a 
letter  addressed  by  the  corporation  to  General  Washing- 
ton, where  it  appeared  that  notice  had  not  been  given  to 
the  corporation  that  the  defendant  had  the  letter,  it  was 
held  that  the  Statute  of  Lunitations  did  not  run  until 
such  notice.    Mayor,  etc.  of  N.  F.  v.  Lent,  51  Barb.  19. 
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A  bond  that  a  specific  sum  will  remain  in  the  obligor's 
hands  until  such  time  as  payments  shall  be  demanded 
requires  a  demand  to  set  the  Statute  of  Limitations  in 
running.    Sweet  v.  7mA,  36  Barb.  467. 

A  demand  on  one  partner  of  a  firm  still  in  existence  for 
the  return  of  property  loaned  to  the  firm  is  sufiScient  to 
set  the  Statute  running  in  favor  of  all  the  partners. 
Northrop  v.  Smithy  118  N.  Y.  682. 

An  action  on  a  certificate  of  deposit  against  the  per- 
sonal representatives  of  a  deceased  member  of  a  firm  and 
the  surviving  partner,  in  which  the  surviving  partner  is 
not  served  and  does  not  appear  is  not  a  demand  as  against 
such  surviving  partner  and  does  not  set  the  Statute  of 
Limitations  running  as  to  him.  Smiley  v.  Fry,  49  Super. 
Ct.  (17  J.  &  S.)  134;  afTd  100  N.  Y.  262. 

The  Statute  of  Limitation  begins  to  run  on  a  right 
to  demand  the  return  of  collateral  security  when  the 
right  to  make  the  demand  accrues  imder  Code  Civ.  Pro., 
§  410.  Brown  v.  Bronson,  93  App.  Div.  312;  87  Supp. 
872. 

Where  there  has  been  an  adjustment  of  mutual  accounts 
an  action  must  be  begim  against  the  debtor  within  six 
years  from  the  adjustment  as  a  demand  is  not  necessaiy 
to  set  the  Statute  of  Limitation  nmning.  Hoive  v.  Wood- 
ruff, 21  Wend.  604. 

A  promissory  note  payable  on  demand  is  due  forthwith 
and  an  action  thereon  is  barred  unless  brought  within 
six  years  from  its  date.  Dunning  v.  Powell,  18  Week. 
Dig.  187;  Hirst  v.  Brooks,  50  Barb.  330;  Wheeler  v.  Warner, 
47  N.  Y.  519. 

As  against  the  maker  the  Statute  begins  to  run  on  a 
demand  note  from  the  date  of  the  note.  Shutts  v.  Fingar, 
100  N.  Y.  539;  MUls  v.  Davis,  113  N.  Y.  243;  Smith  v. 
Ijams,  70  Hun,  155;  24  Supp.  202;  aff'd  141  N.  Y.  502; 
Herrick  v.  Woolverton,  41  N.  Y.  587;  McMuUen  v.  Rafferty, 
89  N.  Y.  456.  A  demand  note  with  or  without  interest  is 
due  forthwith  and  the  Statute  of  Limitations  runs  from 
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its  date  as  against  the  maker.  Wheeler  v.  Warner,  47  N.  Y. 
520. 

Where  a  promissory  note  was  payable  "on  demand  after 
three  months'  notice,"  it  was  held  that  it  was  barred  by 
the  Statute  where  a  demand  had  not  been  made  mitil 
eleven  years  after  the  note  was  delivered.  Knapp  v. 
Greene,  79  Hun,  264;  29  Supp.  360. 

A  demand  note,  payable  at  a  bank^  was  dated  Nov.  23, 
1870.  The  maker  paid  interest  on  the  note  from  time  to 
time  at  the  bank.  In  February,  1880  the  note  was  pre- 
sented to  the  bank  for  payment  and  refused  and  suit  was 
brought  against  the  endorser  in  1881.  It  was  held  that 
the  Statute  of  Limitations  did  not  begin  to  run  against  the 
endorser  until  the  demand  in  1880.  Barker  v.  Stroud, 
98  N.  Y.  379. 

There  has  been  much  discussion  of  the  case  of  Merritt  v. 
Todd,  23  N.  Y.  28,  holding  that  a  demand  note  with 
interest  was  a  continuing  security,  not  only  as  against  the 
maker  but  also  as  against  the  endorsers  imtil  after  an 
actual  demand,  and  mere  delay  in  demanding  payment  of 
them  for  several  years  would  not  discharge  the  endorsers. 
This  case  was  finally  distinguished  imder  the  Negotiable 
Instruments  Law,  §  131,  and  the  Court  of  Appeals  laid 
down  the  rule  that  a  demand  note  must  be  presented  for 
payment  within  a  reasonable  time  and  that  an  endorser 
was  discharged  if  this  was  not  done.  Commercial  National 
Bank  v.  Zimmerman,  185  N.  Y.  210. 

Where  a  note  was  payable  on  demand  ''after  date"  and 
was  dated  Feb.  16, 1893,  and  an  action  was  begun  thereon 
on  Feb.  16,  1899,  it  was  held  that  the  action  was  not 
barred  by  the  Statute  as  the  note  was  not  payable  until 
the  next  day  after  its  date  and  so  the  action  was  brought 
in  time.  Harden  v.  Dixon,  77  App.  Div.  241;  78  Supp. 
1061. 

The  Statute  of  Limitations  does  not  b^in  to  run  on  a 
demand  stock  note  given  under  §§  111,  113  and  116  of  the 
Insurance  Law  until  after  an  assessment    demand  and 
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notice.  Rc^gner  v.  Medicua,  32  Misc.  591;  66  Supp.  460; 
afT'd  67  App.  Div.  127;  73  Supp.  574;  aflf'd  171  N.  Y. 
699;  64  N.  E.  1125. 

An  instrument  headed  ''Certificate  of  Deposit/'  but 
which  provided  that  a  deposit  had  been  made  payable  to 
the  order  of  the  depositor  three  months  after  date,  was  held 
to  be  a  promissory  note  and  not  a  certificate  of  deposit 
and  that  therefore  a  demand  was  not  necessary  to  set  the 
Statute  of  Limitations  running.  Baker  v.  LeUmd^  9  App. 
Div.  365;  41  Supp.  399. 

If  the  maker  of  a  check  has  no  funds  in  the  bank  to 
meet  it,  the  check  is  due  immediately  without  present- 
ment and  demand,  and  the  Statute  of  Limitations  runs 
from  the  date  of  Uxe  check.  Brush  v.  BarreU,  82  N.  Y. 
400. 

A  demand  against  an  attorney  is  not  necessary  to  set  the 
Statute  of  Limitations  running  where  he  has  collected 
money  belonging  to  his  cUent,  even  though  the  attorneys 
have  denied  the  receipt  of  the  money.  Hickok  v.  Hickok^ 
13  Barb.  632. 

Where  an  attorney  was  to  be  paid  out  of  the  proceeds 
of  a  judgment  it  was  held  that  a  demand  was  not  necessary 
to  set  the  Statute  running  as  against  his  claim.  CompUm 
V.  EUiotty  48  Super.  Ct.  (16  J.  &  S.)  211. 

An  action  against  attorneys  for  moneys  collected  when 
the  money  is  received  and  not  when  a  demand  is  made 
therefor.    Stafford  v.  Richardson,  15  Wend.  302. 

A  demand  on  an  agent  is  not  necessary  to  set  the 
Statute  of  Limitations  running  where  the  agent  has  col* 
lected  money  and  failed  to  turn  it  over.  Lyls  v.  Murray, 
6  Super.  Ct.  (4  Sandf.)  590. 

Where  it  is  the  duty  of  an  agent  to  inmiediately  turn 
over  money  which  comes  to  his  hands  a  cause  of  action 
arises  immediately  without  a  demand  and  the  limitation 
begins  to  run  from  the  date  of  the  receipt  of  the  money. 
Middleton  v.  Twombly,  58  Super.  Ct.  561;  9  Supp.  924; 
aflf'd  125  N.  Y.  520. 
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The  Statute  of  Limitatk)n  does  not  begin  to  run  on  a 
claim  for  a  deposit  until  a  demand  has  been  made  there- 
far.  Larhig  v.  Pedc,  69  App.  Div.  170;  74  Supp.  602; 
afif'd  174  N.  Y.  513;  66  N.  E.  1111, 

Where  money  is  deposited  at  interest  no  right  of  action 
arises  until  a  demand  has  been  made  therefor.  Payne  v. 
Gardiner,  29  N.  Y.  146. 

The  Statute  does  not  begin  to  run  against  a  claim  for 
interest  on  a  d^)osit  until  a  demand  therefor.  SuUwan 
V.  Fosdickj  10  Hun,  173. 

Where  money  was  kept  by  a  husband  at  his  wife's 
request,  it  was  held  to  be  a  deposit  and  not  a  loan  and  the 
Statute  of  Limitations  did  not  begin  to  run  against  a 
claim  therefor  until  after  demand.  Boughion  v.  FlirUy 
74  N.  Y.  476. 

A  special  deposit  with  a  broker,  evidenced  by  a  written 
receipt,  reciting  that  it  was  payable  on  demand  was  held 
to  be  a  certificate  of  deposit  and  that  a  demand  thereon 
was  necessary  to  set  the  Statute  of  Limitations  running. 
Srmley  v.  Fry,  49  Super.  Ct.  (17  J.  &  S.)  134;  aflf'd  100 
N.  Y.  262. 

The  Statute  does  not  begin  to  run  against  a  claim  for  a 
deposit  in  a  bank  until  after  a  demand  therefor,  notwith- 
standing the  amount  had  been  paid  upon  a  forged  endorse- 
ment of  the  name  of  the  payee  of  a  check.  Bank  of  British 
Norih  America  v.  Merchanis  NoMonal  Bank,  91 N.  Y.  106. 

Where  money  was  put  on  deposit  for  investment  it  was 
held  that  the  Statute  of  Limitations  did  not  begin  to  run 
against  the  right  to  recover  the  same  until  after  a  demand 
had  been  made  therefor  or  it  had  been  ascertained  that 
the  same  had  been  cJonverted.  DeCrano  v.  Moore,  50 
App.  Div.  361;  64  Supp.  3. 

Where  property  is  deposited  with  another  for  an  in- 
definite period  the  Statute  does  not  begin  to  run  imtil  after 
a  demand  has  been  made  therefor.  Gregory  v.  Fichtner, 
14  Supp.  891. 

Where  a  married  woman  sold  property  and  deposited 
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the  proceeds  in  her  husband's  hands^  to  be  kept  by  him 
until  she  should  demand  the  same,  it  was  held  in  an 
action  by  her  administrator  against  the  husband's  execu- 
tor, more  than  twenty  years  after  such  deposit,  that  the 
Statute  of  Limitations  did  not  run  until  a  demand  had 
been  made.  Darman  v.  Gannon,  4  App.  Div.  468;  38 
Supp.  659. 

A  demand  is  necessary  to  set  the  Statute  of  Limitations 
running  on  a  certificate  of  deposit.  Hov)ea  v.  Adams,  68 
N.  Y.  314;  Matter  of  Cook,  86  App.  Div.  586;  83  Supp. 
1009. 

62«  Loans. — If  there  is  no  time  agreed  for  the  repay- 
ment of  the  loan  it  is  repayable  at  once  and  suit  is  a 
suflScient  demand.  WaUach  v.  Dryfoos,  140  App.  Div. 
438;  125  Supp.  305;  Payne  v.  Gardiner,  29  N.  Y.  146, 168. 

63.  Loans  with  collateral  security. — ^Where  properly 
is  pledged  as  collateral  seciuity  for  a  loan,  imder  an 
agreement  that  the  market  value  of  the  property  pledged 
should  be  kept  at  least  25%  over  and  above  the  amount 
unpaid,  and  on  a  failure  to  comply  with  such  provision 
the  loan  should,  at  the  option  of  the  lender,  become  due 
and  payable,  the  lender  is  bound  to  give  notice  to  the 
borrower,  before  executing  the  option,  Oregon  and 
Tranacontmental  Co^  v.  Kvhn,  N.  Y.  Daily  Register, 
August  26,  1885. 

64.  Lost  stock  certificate. — ^A  specific  demand  for  the 
issuance  of  a  new  certificate  for  particular  stock  is  a 
necessary  prerequisite  to  a  proceeding  to  compel  the 
corporation  to  issue  a  new  certificate  for  one  which  has 
been  lost.  Matter  of  Coats,  75  App.  Div.  469;  78  Supp. 
425. 

56.  Mandamus. — Demand  of  performance  is  usually  a 
necessary  prerequisite  where  the  relator  seeks  to  compel  a 


Note  on  When  Demand  is  Necbssaky       557 

Mandamus 

public  officer  to  perform  an  official  act.  People  ex  rel 
McDonald  v.  Clausen,  50  App.  Div.  286;  63  Supp.  993; 
appeal  dismissed  163  N.  Y.  523;  57  N.  E.  739;  People 
ex  rel  Stevens  v.  Hayt,  66  N.  Y.  696;  People  ex  rel.  Klein  v. 
McDonald,  52  Supp.  898;  DaUon  v.  Williams,  173  App. 
Div.  946;  158  Supp.  1127.  Especially  if  the  duty  of  the 
officer  relates  to  the  relator  personally  and  not  to  the 
general  pubUc.  People  ex  rel.  O'Brien  v.  Cruger,  12  App. 
Div.  536;  42  Supp.  398.  Thus  where  bills  have  been  pre- 
sented to  a  board  of  supervisors  and  then  withdrawn  and 
not  agam  presented  for  audit,  a  writ  will  not  be  granted  in 
the  absence  of  showing  a  new  demand  on  the  supervisors. 
People  ex  rel.  Tripp  v.  Supervisors  of  Cayuga,  22  Misc. 
616;  50  Supp.  16. 

But  where  an  order  has  been  made  granting  a  writ  of 
mandamus,  the  fact  that  it  did  not  affirmatively  appear 
that  the  relator  before  the  conmiencement  of  the  pro- 
ceeding applied  to  the  board  or  officer  for  the  relief  de- 
manded, was  held  not  to  be  a  jurisdictional  defect  re- 
quiring the  reversal  of  the  order;  particularly  where  the 
relief  demanded  was  the  correction  of  a  clerical  mistake 
in  designating  parcels  of  land  to  be  assessed  for  a  local 
improvement.  People  ex  rel.  Nostrand  v.  Wilson,  119 
N.  Y.  515;  aff'g  7  Supp.  627. 

Where  the  duty,  the  performance  of  which  is  sought  to 
be  compelled  by  a  mandamus,  is  a  public  one,  prior  de- 
mand is  not  necessary.  Matter  of  Hopper,  73  Misc.  369; 
132  Supp.  730;  affirmed  in  Court  of  Appeals  after  having 
been  reversed  by  the  Appellate  Division,  203  N.  Y.  144; 
96  N.  E.  371.  The  last  mentioned  case  arose  under  the 
Election  Law. 

A  demand  is  not  necessary  prior  to  the  issuing  of  a  writ 
to  compel  persons  in  the  possession  of  corporate  books  and 
property  to  turn  them  over  to  persons  whom  the  Supreme 
Court  has  determined  are  the  lawful  directors  of  such 
corporation.  Matter  of  Journal  Publishing  Club,  30  Misc. 
326;  63  Supp.  465. 
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Also  where  a  board  of  supervisors  had  audited  and 
allowed  a  claim  and  had  passed  a  resolution  that  the 
board  would  not  levy  and  assess  the  amount,  until  the 
relator  had  complied  with  an  illegal  condition,  it  was  held 
that  demand  was  not  necessary  before  the  relator  applied 
for  the  writ.  People  ex  rel.  Conway  v.  Board  of  Supervisors 
qf  Limngaton  County,  68  N.  Y.  114;  rev'g  6  Hun,  572. 

66.  Mechanics  Liens. — Where  an  owner  defaults  in 
making  payments  as  agreed  and  the  contractor  and  sub- 
contractor file  mechanics  liens  an  action  may  be  main- 
tained to  enforce  said  liens  without  making  d^nands 
based  on  architect's  certificates  before  action  brought, 
even  though  the  contract  provides  that  payments  shall  be 
based  on  the  certificate  as  under  such  circmnstances  the 
production  of  architect's  certificates  at  the  trial  is  suffi- 
cient. Albright  v.  Trinity  Presbyterian  Church,  160  Supp. 
598. 

When  the  owner  completes  the  building  upon  the  failure 
of  the  principal  contractor  to  perform  his  contract  an 
architect's  certificate  on  which  to  make  a  demand  by  a 
sub-contractor  is  not  necessary.  Campbell  v.  Coon,  149 
N.  Y.  556;  44  N.  E.  300. 

If  the  contract  does  not  make  the  presentation  of  an 
architect's  certificate  a  condition  precedent  to  making  a 
demand  for  payment  of  the  amount  earned,  such  a  cer- 
tificate made  after  the  action  is  begim  and  presented  at 
the  trial  is  sufficient.  GiUies  v.  Manhattan  Beach  Improve^ 
meni  Co.,  147  N.  Y.  420;  42  N.  E.  196. 

67.  Mistake;  money  paid  by. — Money  paid  by  mistake 
cannot  be  recovered  without  proof  of  demand  or  at  least 
notice  of  the  mistake.  Mayor,  etc.  of  N.  Y.  v.  Erben,  38 
N.  Y.  305;  Southwick  v.  First  National  Bank  of  Memphis, 
84  N.  Y.  420;  rev'g  20  Hun,  349.  But  where  the  party 
receiving  the  money  does  not  act  innocently  and  under  an 
honest  mistake,  but  takes  advantage  of  the  mistake  or 
oversight  of  the  other  party,  demand  is  not  necessary. 
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Sharkey  v.  Mansfield,  90  N.  Y.  227;  dist'g  SotMwick  v. 
First  National  Bank  of  Memphis,  84  N.  Y.  42a  If  the 
money  has  been  taken  from  the  plamtiff  wrongfully  and 
the  defendant  has  no  right  to  retain  it,  a  d^nand  before 
action  is  not  necessary.  Bruecher  v.  Village  of  Port 
Chester,  101  N.  Y.  240.  This  rule  was  applied  where 
money  was  received  by  a  municipal  corporation  with 
knowledge  on  the  part  of  its  officers  that  it  was  xmlawful 
and  therefore  a  demand  was  not  necessary.  Teall  v. 
City  qf  Syracuse,  120  N.  Y.  184.  And  see  Utica  Bank  v. 
Van  Oieson,  18  Johns.  485. 

Where  an  endorser  of  a  check  put  money  into  a  bank 
supposing  himself  to  be  liable  as  endorser,  when  as  a  fact 
he  had  been  discharged  by  the  negligence  of  the  bank, 
it  was  held  that  it  was  the  duty  of  the  bank  to  restore  the 
money  to  the  plaintiff  at  the  moment  it  was  received  and 
no  d^nand  before  suit  was  necessary.  Martin  v.  Home 
Bank,  160  N.  Y.  190. 

68.  Money  had  and  received. — ^Wh^e  mon^  belong- 
ing to  one  is  in  the  hands  of  another  under  such  circum- 
stances that  it  is  the  duty  of  the  latter  to  pay  over,  an 
action  may  be  maintained  without  a  demand.  Baker  v. 
Moore,  4  App.  Div.  234;  38  Supp.  559;  dist'g  King  v. 
MackeUar,  109  N.  Y.  215. 

Where  money  is  received  by  the  def ^Didant  for  the  plain- 
tiff's use  and  it  is  the  defendant's  duty  to  remit  the  money, 
demand  by  the  plaintiff  is  not  necessary.  Stacy  v.  Ora- 
ham,  14  N.  Y.  492. 

69.  Municipal  Corporations. — ^A  notice  and  demand 
under  §  261  of  the  charter  of  the  City  of  New  York  is  not 
necessary  in  equity  suit  to  restrain  a  trespass  in  main- 
taining an  elevated  railroad  in  traat  of  the  plaintiff's 
premises.  Flaxman  v.  City  of  New  York,  98  Supp.  88;  162 
Supp.  161;  aff'd  178  App.  Div.  935;  165  Supp.  1068.  See 
also  Penfidi  v.  CHy  of  New  York,  115  App.  Div.  502;  101 
Supp.  442. 
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Whenever  §  261  of  the  New  York  City  charter  applies 
the  failure  to  allege  the  demand  therein  required  is  fatal 
to  the  complaint.  KriiU  v.  City  of  New  York,  44  App.  Div. 
259;  60  Supp.  661;  WaUs  v.  City  of  New  York,  133  App. 
Div.  400;  117  Supp.  612;  BemreUher  v.  City  of  New  York, 
123  App.  Div.  291;  107  Supp.  1006;  aflf'd  196  N.  Y.  506; 
89  N.  E.  1096;  Moren  v.  City  of  New  York,  163  App.  Div. 
561;  148  Supp.  1010. 

Failure  to  file  a  claim  under  §  96  of  the  Railroad  Law 
(L.  1910,  c.  481)  and  §  3  of  art.  6  of  the  Supplemental 
Charter  of  the  City  of  Yonkers  (L.  1908,  c.  452,  art.  6, 
§  3)  apply  to  a  claim  by  an  abutting  owner  of  real  prop- 
erty and  failure  to  comply  therewith  is  fatal  to  such  a 
claim.  MaMer  of  Yonkers  {Ludlow  Street)  174  App. 
Div.  932;  160  Supp.  1136. 

See  note  in  50  L.  R.  A.  (N.  S.)  174  on  character  of 
claims  within  statute  or  ordinance  requiring  presentation 
to  a  municipal  corporation. 

60.  Mutual  accounts. — A  person  who  has  sold  farm 
products  to,  purchased  goods  from  and  drawn  orders  for 
cash  on  coimtry  merchants  who  kept  a  book  of  accoimt  of 
the  transactions,  cannot  bring  an  action  for  the  balance 
due  him  without  making  a  demand  for  a  settlement  of  his 
account  or  for  the  payment  of  the  balance  due  him.  Con^ 
ner  v.  CheUis,  161  App.  Div.  360;  146  Supp.  375.  The  last 
mentioned  case  was  an  unusual  one.  Apparently  it  was  a 
spite  action,  as  there  was  only  $3.19  due  under  any  cir- 
cumstances. There  was  a  dissent  by  two  justices  of  the 
Appellate  Division  and  apparently  the  case  could  not 
safely  be  followed  as  establishing  a  general  rule. 

61.  Negotiable  instruments. — The  question  of  when  a 
demand  must  be  made  on  a  negotiable  instrument  is  now 
regulated  in  detail  by  statute.  Negotiable  Instruments 
Law,  §§  130  et  seq. 

Usually  a  demand  is  not  necessary  to  charge  a  maker. 
Neg.  Insts.  L.,  §  130.    Bv^h  v.  Gilmore,  45  App.  Div.  89; 
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61  Supp.  682.  And  this  is  so  even  though  the  note  is 
made  payable  "on  demand/'  Spencer  v.  Drake,  84  App. 
Div.  272;  82  Supp.  573;  Field  v.  Sibley,  74  App.  Div. 
81;  77  Supp.  252;  aflf'd  174  N.  Y.  514;  66  N.  E.  1107;  Hy- 
man  v.  Doyh,  53  Misc.  597;  103  Supp.  778;  CotUe  v.  Marine 
Bank,  166  N.  Y.  53;  59  N.  E.  736;  reargument  denied, 
167  N.  Y.  595;  60  N.  E.  1109;  Wheeler  v.  Warner,  47  N.  Y. 
519;  McMvllen  v.  Rafferty,  89  N.  Y.  457;  De  LavaUette  v. 
Wendt,  75  N.  Y.  579. 

Where  imder  a  contract  a  series  of  notes  all  become  due 
upon  default  in  the  payment  of  one  and  the  notes  are 
payable  at  the  office  of  the  payee,  a  demand  is  not  neces- 
sary before  action  to  recover  the  amotmt  of  all  the  impaid 
notes.  Shoe  Machinery  Co.  v.  Landman,  97  Misc.  642; 
162  Supp.  346. 

There  is  one  case  in  which  a  penalty  is  imposed  for 
failure  to  make  a  demand  on  a  promissory  note,  even  when 
the  action  is  against  the  maker.  If  the  note  is  payable  at  a 
particular  place  by  its  terms,  and  the  maker  had  fimds  at 
that  place  to  meet  the  note,  when  it  was  due,and  the  holder 
failed  to  present  the  note  at  the  place  where  it  was  pay- 
able, and  to  demand  payment  at  that  place,  the  holder 
cannot  recover  interest  or  costs  if  he  fails  to  make  a  de- 
mand in  accordance  with  the  terms  of  the  note,  as  the 
readiness  of  the  maker  to  pay  the  note  at  the  time  and 
place  it  was  made  payable  on  its  face  amoimts  to  a  tender. 
.  But  to  take  advantage  of  the  tender  the  maker  must  keep 
it  good  by  pajring  the  amount  into  court  and  must  plead 
the  facts  as  a  defense.  If  the  defendant  proves  such  a 
tender  he  is  entitled  to  a  dismissal  of  the  complaiat,  with 
costs,  in  his  favor.  Neg.  Insts.  L.,  §  130;  Gordon  v.  Ben^ 
guiai,  95  Misc.  132;  159  Supp.  1;  Hilh  v.  Pla4:e,  48  N.  Y. 
520.  See  also  Greco  v.  Le  Monte,  162  Supp.  982;  Cohen  v. 
Chelsea  Exch.  Bk.,  164  Supp.  75. 

As  the  ability  and  willingness  to  pay  a -promissory 
note  that  is  properly  presented  to  the  maker,  is  equivalent 
to  a  tender  of  payment,  imder  §  130  of  the  Negotiable 
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IngtmiiMatB  Law,  a  maker  who  testifies  that  he  was  aUe 
and  wiUing  to  pay  the  ssme  cannot  be  held  to  be  in  default 
thereon  in  the  absence  of  proof  of  proaentinent  for  psy- 
ment  at  the  place  where  the  note  was  made  payable. 
O'Kane  v.  Narih  American  DuUBing  Co.,  171  Supp.  375. 

A  note  payable  on  demand  after  a  specified  date  at  a 
particular  i^aee  does  not  draw  interest  until  after  a  de- 
mand is  made  or  an  action  brougjbt.  Van  Vliel  v.  Kaniet^ 
139  App.  Div.  605;  124  Supp.  63. 

To  chaige  an  indorser  however  presentment  and  de- 
mand are  necessary  and  the  details  of  the  manner  in 
whidi  this  must  be  done  are  specified  in  the  statate.  N%. 
Insts.  L.  §§  130  et  mq.  See  also  Moore  \.  Alexander,  63 
App.  Div.  100;  71  Supp.  420;  afTg  33  Misc.  613;  68  Supp. 
888;  O'Neill  v.  Meighan,  32  Misc.  516;  66  Supp.  313; 
Haywood  v.  Empire  State  S.  Co.,  105  Ai^.  Div.  21;  93 
Supp.  449;  aff'g  191 N.  Y.  536;  84  N.  E.  1114. 

Where  no  place  of  payment  is  epecified  in  a  piomisBoiy 
note  the  rule  requiring  demand  to  be  made  ipesrsoDBSiy 
upon  the  maker  or  at  his  residence  or  place  of  business  is 
satisfied  if  due  and  reasonable  diligence  be  used  to  asoer^ 
tain  such  residence  or  place  of  business,  without  succeas 
and  the  note  may  then  be  protested  for  non-payment  so 
as  to  charge  endors^^.  HoUz  v.  Boppe,  37  N.  Y.  634.  But 
see  Greco  v.  Le  Monie,  162  Supp.  982;  982;  Cohen  v.  Chdr 
sea  Etch.  Bk.,  164  Supp.  75. 

Where  there  are  two  or  more  joint  makers  of  a  promis- 
sory note,  who  are  not  partners,  demand  must  be  made 
on  all  the  makers  to  charge  the  endorser.  Willis  v.  Greene, 
5  Hill.  232;  BriU  v.  Lawson,  15  Hun.  123.  But  wbcm  the 
note  is  made  by  a  partnership  which  has  ance  dissolved 
a  demand  on  one  of  the  co-partners  is  sufficient.  Gates  v. 
Beedier,  60  N.  Y.  516;  and  where  one  of  the  i>arties  has 
died  a  demand  against  the  survivor  is  sufficient  without 
making  a  demand  on  the  representatives  of  the  deceased 
partner.    Cayuga  County  Bank  v.  Hunt,  2  Hill.  635. 

One  coHBurety  or  indorser  cannot  dq>rive  his  coHsurety 
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of  the  right  to  have  demand  made  on  the  maker  by  pajr- 
mg  the  note.    Bennett  v.  Kister,  163  Supp.  555. 

The  insolvency  of  the  maker  of  a  note  is  not  sufficient 
excuse  for  failure  to  demand  payment  in  order  to  charge 
an  endorser.  O^Neill  v.  Meighany  32  Misc.  516;  66  Supp. 
313;  Moore  v.  Alexander,  63  App.  Div.  100;  71  Supp.  420; 
aflf'g  33  Misc.  613;  68  Supp.  888;  Keeler  v.  Bartine,  12 
Wend.  110;  Manning  v.  Lyon,  70  Hun,  345;  24  Supp.  265. 

An  endorser  of  a  non-negotiable  paper  payable  on  de- 
mand does  not  become  liable  until  demand  of  the  maker. 
McMuUm  V.  Rafferty,  89  N.  Y.  456;  aflf'g  24  Hun,  363. 

Bill  of  exchange. — ^Where  a  bill  of  exchange  has  been 
acc^ted  the  holder  need  not  show  a  danand  of  payment 
of  the  acceptor,  although  the  bill  is  payable  at  a  par^ 
ticular  place.  Foden  v.  Sharp,  4  Johns.  183;  Wolcott  v. 
Van  Santvont,  17  Johns.  248;  Green  v.  Goings,  7  Barb.  6. 

Check. — ^The  endorser  of  a  bank  check  cannot  be  held 
liable  unless  the  check  has  been  presented  to  the  bank 
and  demand  made  for  payment.  Cuminsky  v.  Kleiner  , 
34  Misc.  181;  68  Supp.  776;  Zlofnick  v.  Greenfield,  90 
Supp.  1086. 

62.  Nuisance. — ^Where  there  is  no  evidence  that  a 
nuisance  existed  prior  to  the  time  that  the  defendant  be- 
came the  owner  of  real  property,  or  it  appears  that  the 
defendant  created  the  nuisance,  demand  for  its  abatement 
is  not  necessary  before  an  action  is  brought  to  compel 
such  abatement.  Finkelstein  v.  Huner,  77  App.  Div.  424; 
79  Supp.  334;  aff 'd  179  N.  Y.  548;  71 N.  E.  1130;  Dunsbach 
V.  HoUister,  49  Hun,  352;  2  Supp.  94;  aff'd  132  N.  Y.  602; 
Pitcher  v.  Lennon,  16  Misc.  609;  38  Supp.  1007.  But 
where  a  person  takes  premises  on  which  the  nuisance 
existed  when  he  became  the  owner  thereof,  eiUxer  a  de- 
mand or  notice  must  be  shown  before  an  action  can  be 
maintained  to  abate  the  nuisance;  but  the  notice  may  be 
constructive.  Concochton  Stone  Road  v.  B.,  N.  Y.  and 
E.  R.  R.  Co.,  51 N.  Y.  573;  Ahem  v.  Steele,  115  N.  Y.  203; 
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Schreiber  v.  Drwing  Clvb  of  N.  Y.,  17  Miac.  131;  39  Supp. 
348;  MUJUsr  v.  Church,  5  Hun,  342. 

68*  Option  contracts. — Absolute  repudiation  of  an 
option  contract  excuses  the  holder  thereof  from  making  a 
tender  or  demand  or  keeping  a  tender  good.  BvUock  v. 
Cutting,  155  App.  Div.  825;  140  Supp.  685. 

Usually  a  demand  must  be  made  under  an  option  con- 
tract. This  is  necessarily  so  for  the  reason  that  the 
giver  of  the  option  has  no  means  of  knowing  that  the  other 
party  mtends  to  exercise  the  option  until  such  a  demand  is 
made. 

64*  Pledges. — ^The  transferee  of  pledged  stock  which 
has  been  converted  and  transferred  by  the  pledgee  widves 
a  tender  of  the  debt  of  the  pledged  by  refusing  to  give  up 
the  stock  on  demand.  Treadwell  v.  Clarkf  114  App. 
Div.  493;  100  Supp.  1;  aflf'd  190  N.  Y.  51;  82  N.  E.  505. 

Where  a  receiver  in  bankruptcy  has  been  appointed  of  a 
pledgee  and  collateral  held  by  the  pledgee  has  been  trans- 
ferred to  such  receiver  a  demand  and  tender  of  the  debt 
of  the  pledgee  without  making  also  a  demand  on  the  re- 
ceiver in  bankruptcy  will  not  establish  a  cause  of  action 
for  conversion  of  the  collateral.  Wood  v.  Fiskf  156  App. 
Div.  497;  141  Supp.  342. 

Where  a  pledgee  has  the  right  to  sell  without  notice, 
but  he  waives  the  right  by  extending  the  pledgor's  time  to 
pay  he  cannot  recall  the  waiver  without  notice  and  de- 
mand to  the  pledgor.  Toplitz  v.  Bauer,  161  N.  Y.  325; 
55  N.  E.  1059;  aflf'g  34  App.  Div.  526;  55  Supp.  29; 
Knedand  v.  PenneU,  49  Misc.  94;  96  Supp.  403;  Furher  v. 
National  Metal  Co.,  118  App.  Div.  263;  103  Supp.  490; 
aflf'd  193  N.  Y.  622;  86  N.  E.  1124. 

Where  a  bond  and  mortgage  were  pledged  to  secure  a 
debt  it  was  held  that  the  pledgee  did  not  have  a  right  to 
assign  the  bond  and  mortgage  without  first  demanding 
the  debt  from  the  pledgor.  Barber  v.  Hathaway,  47  App. 
Div.  165;  62  Supp.  329;  aflF'd  169  N.  Y.  575;  61 N.  E.  1127. 
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See  notes  on  ri^ts  of  pledgor  and  pledgee  as  to  the 
sale  of  collateral  bonds  and  eonunercial  paper,  53  L.  R.  A. 
862. 

66,  Quo  warranto. — ^Where  a  person  is  entitled  to  a 
public  office  it  is  not  necessary  to  show,  in  a  proceeding 
in  quo  warranto,  that  the  relator  has  demanded  possession 
of  the  office  before  bringmg  the  proceedmg.  People  ex 
rel.  Swiribume  v.  NolaUy  101  N.  Y.  539;  afif'g  32  Hun,  612. 

66.  Redemption  after  foreclosure. — A  demand  before 
suit  in  an  action  to  redeem  after  foreclosure  is  not  a  pre- 
requisite to  the  maintenance  of  the  action,  but  is  impor- 
tant on  the  question  of  the  award  of  costs.  Miner  v. 
Beekman,  33  Super.  Ct.  (1  J.  &  S.)  67;  rev'd  50  N.  Y.  337, 
but  not  on  this  point. 

67.  Referee ;  demanding  fees  before  duties  completed. 

—Ordinarily  it  is  unproper  for  a  referee  to  demand  or 
receive  any  portion  of  his  fees  while  he  yet  has  any  portion 
of  his  judicial  duties  to  perform.  Voron  v.  Chait,  101 
Misc.  366;  167  Supp.  657. 

68.  Replevin. — Where  a  defendant  has  come  right- 
fully into  the  possession  of  a  chattel  a  demand  is  a  neces- 
sary prerequisite  in  an  action  to  recover.  Hall  v.  Bossier, 
96  App.  Div.  96;  88  Supp.  1039;  Fkischman  v.  Glaser, 
28  Misc.  555;  59  Supp.  686;  Sluyter  v.  Williams,  37  How. 
Pr.  109;  31  Super.  Ct.  (1  Sweeny)  215;  Treat  v.  Hathaniy 
3  Hun,  646;  SchwaheUmd  v.  HoUahan,  10  Misc.  176;  30 
Supp.  910;  aff'g  6  Misc.  623;  26  Supp.  880;  SheWm  v. 
Holsmisser,  46  Misc.  76;  91  Supp.  328. 

In  an  action  founded  on  the  wrongful  detention  of  a 
chattel,  rather  than  its  taking,  it  is  essential  to  prove  as 
well  as  aUege  the  demand  for  the  return  of  the  property. 
People  ex  rel.  Heine  Piano  Co.  v.  Lauer,  80  Misc.  436;  141 
Supp.  299. 

Where  a  defendant  holds  a  chattel  imder  a  conditional 
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oontract  of  sale,  a  demand  for  the  return  of  the  chattel 
is  a  prerequisite  before  bringing  an  action  in  replevin. 
Heinrich  v.  Van  WnckUr,  80  App.  Div.  250;  80  Supp.  226. 
But  if  the  contract  provides  for  payment  at  the  vendor's 
place  of  busmess  or  by  registered  mail,  no  demand  is  neces- 
sary.  Bloomingdale  y.Braun,  80  Misc.  527;  141  Supp.  590. 

A  demand  by  letter  properly  mailed  is  sufficient,  under 
a  conditional  contract  of  sale.  Moran  v.  Abbott^  26  App. 
Div.  570;  50  Supp.  337. 

A  demand  for  the  money  only,  under  a  conditional 
contract  of  sale,  is  not  sufficient  to  maintain  an  action  in 
replevin,  but  there  must,  at  least,  be  an  alternative  de- 
mand for  either  the  money  or  the  property.  JIfbran  v. 
Abbott,  26  App.  Div.  570;  50  Supp.  337. 

Where  a  sale  of  goods  has  been  procured  by  fraud  a 
demand  is  not  a  necessary  prerequisite  in  an  action  of 
replevin  by  the  seller  to  retake  the  goods.  Hunter  v. 
Hudson  River  Iron  and  Machine  Co.,  20  Barb.  493;  Pierce 
V.  Van  Dyke,  6  Hill.  613;  StiUman  v.  Squire,  1  Denio  327; 
Zackrisaon  v.  Ahman,  4  Super.  Ct.  (2  Sandf .)  68. 

Where  goods  fraudulently  purchased  have  been  trans- 
ferred to  an  innocent  assignee  for  creditors,  rq)levin 
cannot  be  maintained  until  after  a  demand  on  the  assignees. 
Goodwin  v.  Gddamith,  49  Super.  Ct.  (17  J.  &  S.)  101. 

Where  a  sale  of  chattels,  which  is  procured  by  fraud,  is 
rescinded  before  the  vendee  makes  a  general  assignment 
for  the  benefit  of  creditors,  the  title  to  the  chattels  re- 
verts to  the  vendor,  provided  no  rights  of  the  creditors  of 
the  vendee  are  concerned;  the  possession  of  the  vendee  is 
that  of  the  vendor  and  the  vendor  may  recover  the 
chattels  from  the  general  assignee  without  mi^lring  a 
previous  demand  on  him.  Wolff  v.  ZeUer,  31  Misc.  255; 
64  Supp.  129;  rev'g  27  Misc.  646;  58  Supp.  608. 

Where  it  was  alleged  that  goods  in  the  possession  of  an 
assignee  for  creditors  were  obtained  by  fraud,  but  it 
appeared  that  the  assignee  did  not  have  knowledge  of  such 
fraud,  and  a  demand  for  the  return  of  the  goods  was  made 
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after  the  asBignment  to  the  original  purchaser,  who  was 
left  in  charge  by  the  assignee,  which  purchaser  refused  to 
deliver  up  the  goods,  but  it  did  not  appear  that  he  was 
acting  under  the  orders  of  the  assignee,  it  was  held  that 
this  was  an  insufficient  demand  as  against  the  assignee. 
Goodwin  v.  Wertheimery  99  N.  Y.  149;  afif'g  49  Super.  Ct. 
(17  J.  &  S.),  540. 

Where  an  innocent  bailee  refuses  to  inform  the  true 
owner  of  a  chattel  which  has  been  wrongfully  taken  from 
such  true  owner,  whether  or  not  he  has  the  chattel  this 
excuses  a  demand.  MUligan  v.  Brooklyn  Warehouse  and 
Storage  Co.,  34  Misc.  55;  68  Supp.  744. 

Where  goods  have  been  fraudulently  obtained  and 
transferred  to  the  defendant,  who  is  not  a  bona  fide  holder, 
demand  is  not  necessary.  Solomon  v.  Van  Praagy  6  Hun, 
529. 

In  order  to  compel  a  plaintiff  to  prove  a  demand  where 
the  defendant  has  taken  the  property  from  one  who  un- 
lawfully took  it  from  the  plaintiff,  the  defendant  must  show 
that  he  is  a  bona  fide  holder.  Pierce  v.  Van  Dyke,  6  Hill, 
613. 

Where  chattels  have  been  stol^i  a  demand  is  not  a  pre- 
requisite to  an  action  to  recover  them,  even  though  they 
are  in  the  hands  of  a  bona  fide  purchaser.  MiUigan  v. 
Brooklyn  Warehouse  and  Storage  Co.,  34  Misc.  55;  68 
Supp.  744. 

Where  possession  of  goods  was  entrusted  to  a  servant, 
but  he  took  them  away  contrary  to  the  master's  instruc- 
tions, it  was  held  that  replevin  could  be  maintained  with- 
out a  prior  demand  as  tiie  possession  of  the  servant  was 
the  possession  of  the  master,  under  such  circiunstances. 
PilsHmry  v.  Webb,  33  Barb.  213. 

Where  the  goods  sought  to  be  replevied  are  in  the  pos- 
session of  a  carrier  and  a  demand  is  necessary  before 
maintaining  the  action,  a  demand  on  the  carrier  is  suffi- 
cient.   Wooster  v.  Sherwood,  25  N.  Y.  278. 

Where  parties  exchange  chattels,  with  the  right  to 
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rescind  the  exchange  withm  a  certain  time,  if  the  party 
exercising  such  right  retakes  the  thing  which  he  gave, 
without  at  the  same  time  tendering  a  surrender  of  the 
other  chattel,  the  owner  of  the  chattel  which  he  retains 
may  maintain  an  action  of  replevin  therefor,  without  a 
previous  demand.    Stoddard  v.  Graham,  23  How.  Pr.  518. 

Where  two  persons  had  agreed  to  trade  boats  and  sub- 
sequently agreed  to  retrade,  and  one  of  the  parties  after 
accepting  the  return  of  the  boat  originally  owned  by  him, 
refused  to  return  the  boat  originally  owned  by  the  other 
party,  it  was  held  that  the  latter  party  was  not  obliged 
to  make  a  demand  for  the  retiun  of  his  boat  as  a  condi- 
tion precedent  to  bring  an  action  in  replevin  to  recover 
the  possession  thereof  or  its  value.  Dougherty  v.  NemUe, 
108  App.  Div.  89;  95  Supp.  806;  aff'd  186  N.  Y.  578;  79 
N.  E.  1103. 

Where  property  was  replevied  from  a  workman  who  had 
a  lien  thereon  for  work  done  in  connection  with  the  chat- 
tel, it  was  held  that  the  workman  could  recover  a  judg- 
ment for  the  amount  of  his  lien,  with  the  alternative  that 
if  the  lien  was  not  paid  the  chattel  should  be  returned  to 
him,  without  showing  that  a  previous  demand  had  been 
made  for  the  amount  of  his  lien.  McCdbb  v.  Christiansen^ 
28  Misc.  119;  59  Supp.  303. 

The  commencement  of  an  action  is  not  a  sufficient  de- 
mand where  property  fraudulently  obtained  has  been 
transferred  to  a  third  person  for  valuable  consideration. 
Bliss  V.  CotOe,  32  Barb.  322. 

Where  a  verbal  demand  had  been  made  by  an  attorney 
and  no  question  was  raised  as  to  the  attorney's  authority, 
it  was  held  that  the  question  of  his  authority  could  not  be 
rased  on  appeal.    Brooks  v.  Conner,  10  Daly  183. 

Where  a  demand  was  made  by  a  receiver  in  supplement- 
ary proceedings  and  it  was  refused,  on  the  ground  that  the 
person  whom  the  receiver  represented  did  not  own  the 
property,  it  was  held  that  the  failure  of  the  receiver  to 
disclose  his  authority  could  not  be  raised  for  the  first 
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time  upon  the  trial  of  the  action.  Livingaton  v.  Stoessel, 
16  Super.  Ct.  (3  Bosw.)  19. 

Where  a  requisition  in  replevin  has  been  delivered  to 
the  sheriff,  who  before  executing  it,  makes  a  demand,  such 
a  demand  is  sufficient  to  support  the  action.  Woodcock 
V.  Roberts,  66  Barb.  498. 

Where  money  had  been  given  to  the  defendant  to  pur- 
chase script,  part  of  which  he  had  used  to  purchase  script 
in  his  own  name  and  part  of  which  he  had  converted  to 
his  own  use,  it  was  held,  in  an  action  of  replevin  to  re- 
cover the  script,  that  a  conversation  between  the  parties 
relating  to  an  arrangement  of  the  controversy  between 
them  did  not  amount  to  a  demand  sufficient  to  maintain 
the  action,  especially  where  it  was  not  shown  that  the  de- 
fendant had  possession  of  the  property  which  was  de- 
manded in  the  suit.    Wheeler  v.  Allen,  51  N.  Y.  37. 

In  an  action  of  replevin  the  answer  must  contain  a  de- 
mand for  the  return  of  the  chattels  to  justify  a  judgment 
for  their  return,  or  in  the  alternative,  a  payment  of  the 
sum  fixed  as  a  value  under  §  123  of  the  New  York  Mimi- 
cipal  Covart  Act.   AgiUnick  v.  Ranch,  148  Supp.  137. 

The  failure  to  make  a  demand  is  waived  where  no  mo- 
tion is  made  on  the  trial  to  dismiss  the  complaint  upon 
that  groimd.  Kauffman  v.  Klang,  16  Misc.  379;  38  Supp. 
56. 

The  question  of  the  necessity  for  a  demand  on  the  de- 
fendant in  replevin  is  not  raised  by  motion  for  a  nonsuit. 
Peck  V.  Smith,  183  App.  Div.  336;  170  Supp.  500. 

69.  Repudiated  obligation. — ^Where  a  defendant  has 
repudiated  a  contract  and  annoimces  that  he  will  not  sign 
it  an  action  can  be  maintained  without  a  demand.  So 
held  where  the  defendant  had  agreed  to  enter  into  a 
lease  and  then  repudiated  the  contract,  it  being  held  that 
it  was  sufficient  for  the  plaintiff  to  present  the  lease 
signed  by  it.  Pittsburg  AmtisemerU  Co.  v.  Ferguson,  100 
App.  Div.  453;  91  Supp.  666. 
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70*  Repurchase  of  stock. — ^Where  under  a  sale  <rf 
stock  the  sellers  agreed  to  repurchase  the  same  ''upon 
ninety  days'  notice  given  in  writing''  within  a  specific 
period,  it  was  held  that  a  notice  requesting  the  defend- 
ants to  purchase  one-half  of  the  stock  motioned  in  the 
agreement"  as  per  agreement"  did  not  comply  with  the 
contract  and  was  not  a  sufficient  demand  thereunder  to 
create  a  liability  in  favor  of  the  plaintiff.  Baird  v.  Hagen, 
143  App.  Div.  679;  128  Supp.  217. 

71.  Rescission  of  contract — ^Where  a  contract  has 
been  rescinded  by  the  payee  after  partial  payment,  an 
action  may  be  brought  for  the  money  paid  without  any 
previous  demand  for  its  return.  Fancher  v.  Ooodman,  29 
Barb.  315. 

72.  Sales. — ^A  suit  is  a  sufficient  demand  for  pajrment 
under  a  contract  to  pay  for  goods  at  a  time  and  place 
agreed  upon.  Locklin  v.  Moore,  5  Lans.  307;  aff'd  57 
N.  Y.  360.  It  seems,  however,  that  where  no  demand 
is  made  the  debtor  may,  if  he  was  ready  to  pay  at  the 
time  and  place  mentioned,  set  up  that  fact  in  his  answer, 
pay  the  money  into  court  and  allege  such  payment  and 
thus  shield  himself  for  the  liability  of  interest  and  costs. 
Id. 

Under  a  single  contract  for  sale  of  a  machine  for  present 
delivery  and  a  steam  engine  for  future  delivery  the  pur- 
chaser cannot  on  refusal  of  the  seller  to  deliver  the  engine, 
recover  damages  for  non-delivery  of  both  that  and  of  the 
machine  if  he  has  never  demanded  the  engine.  Ha/iMns 
V.  Braum,  30  Barb.  206. 

Where  a  party  has  agreed  to  pay  for  a  certain  article 
in  part  by  the  delivery  of  an  engine  a  demand  for  the  en- 
gine is  necessary  before  the  right  to  a  delivery  thereof 
can  be  converted  into  an  obligation  to  pay  its  value  in 
money.  Otto  Gas  Engine  Works  v.  Moore,  139  App.  Div. 
298;  123  Supp.  934.    In  the  last  mentioned  case  the  court 
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quoted  with  approval  the  rule  from  Weil  v.  Tyler ,  38 
Mo.  545,  as  follows: 

''Where  a  party  has  agreed  or  obligated  himself  to  pay 
any  specific  articles,  he  camiot  be  charged  or  proceeded 
agaiBst  as  for  a  money  debt  till  demand  is  made,  and  there 
is  a  refusal  or  neglect  on  his  part  to  perform  the  contract; 
for  until  then  he  is  in  no  default,  and  he  has  a  right  to 
insist  on  the  terms  of  his  agreement.  And,  on  obvious 
principles,  courts  have  no  right  to  interfere  with  the  con- 
tracts between  the  parties  and  to  make  one  party  pay 
him  money  when  by  the  terms  of  his  contract  he  has  agreed 
to  pay,  and  the  other  party  has  agreed  to  receive,  some- 
thing else." 

The  failure  of  a  purchaser  to  perform  an  executory 
contract  of  sale  on  the  day  fixed  does  not  authorize  the 
seller  to  treat  the  contract  as  rescinded  or  abandoned  and 
hold  what  he  has  received  under  it  while  refusing  to  per- 
form. He  must  go  further  and  by  some  demand,  offer  or 
notice  on  his  part,  put  the  buyer  on  his  refusal  to  perform. 
Monroe  v.  Reynolds,  48  Barb.  574. 

If  an  absolute  agreement  to  sell  at  a  specific  time  and  a 
particular  place  is  made  a  demand  by  the  purchaser  is 
not  necessary  before  bringing  action.  Vail  v.  Rice,  5 
N.  Y.  155. 

A  demand  for  the  delivery  of  stock  is  necessary  when, 
upon  a  sale  thereof,  no  time  is  agreed  upon  within  which 
the  stock  is  to  be  delivered.  Spencer  v.  Hardin,  149  App. 
Div.  667;  134  Supp.  373. 

No  demand  by  a  vendor  is  necessary  where  a  contract 
of  conditional  sale  requires  all  payments  to  be  made  at 
the  vendor's  place  of  business  or  by  registered  mail. 
Bloomingdale  v.  Braun,  80  Misc.  527;  141  Supp.  590. 

One  who  contracts  to  buy  cloth  to  be  manufactured  and 
delivered  and  is  required  by  the  terms  of  the  contract  to 
indicate  to  the  seller  the  color  in  which  the  goods  are  to 
be  furnished,  was  held  to  have  made  a  sufficient  demand 
to  fulfil  such  condition  when  he  asked  leave  to  make  the 
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selection  and  was  told  by  the  seller  that  the  goods  had 
advanced  m  price  and  the  seller  refused  to  deliver  them. 
GoldwrUz  V.  Henry  Kupfer  Co.,  84  Misc.  393;  146  Supp.  189- 
Where  the  possess  on  of  goods  sold  has  been  retained 
by  the  seller  as  security  for  the  purchase  price  and  such 
seller  thereafter  wrongfully  sells  the  goods  to  a  third 
person,  the  purchaser  need  not  make  a  useless  demand  for 
them  and  tender  the  purchase  price  before  suing  for  con- 
version or  bringing  an  action  for  money  had  and  received. 
O'Kane  v.  North  American  DistiUing  Co.,  171  Supp.  275. 

78.  Sheriff.^ — It  is  the  duty  of  the  sheriff  to  pay  over 
money  collected  on  execution  without  a  demand  and  pro- 
ceedings may  be  maintained  against  him  without  a  de- 
mand. Dygert  v.  Crane,  1  Wend.  534;  Brewster  v.  Van 
Ness,  18  Johns.  133;  Nelson  v.  Kerr,  59  N.  Y.  224;  aff'g 
2  T.  &  C.  299. 

But  on  an  application  for  permission  to  bring  a  suit  on 
an  official  bond  it  must  appear  that  a  demand  has  been 
made  on  the  officer.   Code  Civ.  Pro.,  §  1891. 

74.  Specific  performance. — In  specific  performance  a 
failure  either  to  make  tender  or  demand  before  suit 
affects  only  the  question  of  costs.  Murray  v.  Harbor  and 
Suburban  Building  and  Savings  Ass'n,  91  App.  Div.  397; 
86  Supp.  799;  aff'd  184  N.  Y.  596;  77  N.  E.  1191 ;  Stevenson 
V.  MaxweU,  2  N.  Y.  408;  Bruce  v.  Tilson,  25  N.  Y.  194; 
Freeson  v.  BisseU,  63  N.  Y.  168.  Nacotta  v.  Lawrence,  4 
Hun,  107;  6  T.  &  C.  392.  Apparent  overruling  Mc- 
WiUiams  v.  Long,  32  Barb.  194;  19  How.  Pr.  547. 

Where  a  purchaser  has  abandoned  possession  and  given 
notice  to  the  vendor  that  he  will  refuse  to  perform,  tender 
of  a  deed  is  not  necessary  before  bringing  an  action  for 
specific  performance.    Crary  v.  Smith,  2  N.  Y.  60. 

Where  a  vendor  had  agreed  to  convey  an  imincumbered 
title  and  it  was  conceded  that  an  inheritance  tax,  which 

1  See  Constable;  Bonds  and  Undertakings. 
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was  a  lien  upon  the  property,  had  not  been  paid,  it  was 
held  that  the  vendee  was  entitled  to  equitable  relief,  al- 
though he  omitted  to  tender  performance  on  his  part,  for 
imder  the  circumstances  tender  would  have  been  an  idle 
ceremony.  Lese  v.  Lawson,  118  App.  Div.  254;  103  Supp. 
303.  Where  an  incmnbrance  exists  on  the  land  at  the 
time  fixed  in  the  agreement  for  the  execution  of  a  deed, 
by  reason  of  which  it  is  not  within  the  vendor's  power  to 
perform,  a  tender  of  performance  need  not  be  made  by 
the  purchaser  before  bringing  an  action  for  specific  per- 
formance.   Karker  v.  Haverly,  50  Barb.  79. 

In  an  action  against  the  heirs  of  a  lessor,  to  require 
specific  performance  of  an  agreement  to  sell  contained  in 
the  lease,  it  was  held  that  a  tender  to  the  heirs  was  neces- 
sary before  the  action  could  be  maintained,  notwithstand- 
ing  the  existence  of  an  incumbrance.  Kerr  v.  Purdy,  51 
N.  Y.  629;  rev'g  50  Barb.  24. 

Where  payment  and  conveyance  are  to  be  made  simul- 
taneously on  a  specific  date,  either  party  may  have  relief 
in  equity  by  offering  in  the  pleading  to  perform,  the  omis- 
sion to  tender  before  suit  affecting  only  the  question  of 
costs.  Stevenson  v.  Maxwell,  2  N.  Y.  408.  In  the  last 
mentioned  case  neither  party  had  offered  to  perform  on 
the  day  specified  in  the  contract  and  it  was  held  that 
neither  could  recover  at  law,  but  that  either  party  could 
have  relief  in  equity. 

Where  it  appears  in  an  action  for  specific  performance 
that  a  demand  would  be  futile,  it  need  not  be  made. 
McCratiy  v.  Kranlz  Manufacturing  Co.,  183  App.  Div. 
207;  170  Supp.  568. 

75.  Time  within  which  demand  must  be  made. — 
Where  a  defendant  agrees  to  procure  another  to  deliver 
property  to  the  plaintiff,  but  no  time  is  fixed  in  which  the 
plaintiff  is  entitled  to  demand  and  receive  the  property, 
such  demand  must  be  made  within  a  reasonable  thne. 
A  demand  made  more  than  six  years  after  the  execution  of 
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the  contract  is  inefifective,  under  the  Statute  of  Limita- 
tions, and  hence  no  cause  of  action  exists  for  the  defend- 
ant's refusal  to  perform.  SeeUy  v.  Osbomej  161  Ajip.  Div. 
844;  147  Supp.  116;  rev'g  83  Misc.  409;  145  Supp.  237. 

76.  Trover.* — ^Where  a  portion  of  the  property  levied 
upon  by  a  constable  had  been  substituted  by  a  third  per- 
son without  his  knowledge,  it  was  held  that  the  owner 
of  the  property  could  not  maintain  an  action  in  trover 
except  after  demand  and  refusal.  Parker  v.  Wabrod,  16 
Wend.  514;  aff'g  13  Wend.  296. 

77.  Trusts.' — Demand  is  not  necessary  to  maintain 
an  equitable  action  to  recover  estate  funds  from  one  who 
had  dealt  with  a  representative,  with  notice  of  the  re- 
presentative capacity  of  the  peison  with  whom  he  is 
dealing,  nor  is  such  a  demand  necessary,  even  if  it  is 
conceded  that  the  action  is  a  l^gal  one  to  recover  trust 
funds  misappropriated.  MarahaU  v.  DeCordava,  26  App. 
Div.  615;  50  Supp.  294. 

A  collecting  agent,  standing  in  the  position  of  a  trustee, 
is  not  Uable  in  an  action  for  money  received,  until  demand 
is  made,  or  some  breach  of  trust  or  duty  is  committed. 
Walrath  v.  Thompson,  6  Hill.  540;  PAelps  v.  BastuAck,  22 
Barb.  314. 

78.  Vendor  and  purchaser.' — ^Where  the  vendee  has 
died  after  partially  completing  a  contract  to  purchase  a 
demand  on  the  heirs  is  necessary  before  their  rights  can  be 
cut  oflf.  Williarns  v.  Kirmey,  43  Hun,  1;  aflf'd  118  N.  Y. 
679. 

Where  the  vendee  is  in  possession  under  a  contract 
and  no  time  is  set  for  the  payment,  the  vendee  can  be  put 

^  See  Conyebsion;  RBPUEVDf. 

'  Bee  AooouNTENQ. 

'  See  Specific  Pebfobkancb. 
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in  default  so  as  to  work  a  forfeiture  only  by  a  demand. 
Carr  v.  Carr,  52  N.  Y.  251;  aflf'g  4  Lans.  314. 

Where  the  vendee  is  not  in  possession  the  vendor  may 
in  default  enter  without  notice  or  demand  of  possession. 
Stone  V.  Sprague,  20  Barb.  509. 

Where  a  vendor  fails  to  make  improvements  but  no 
specific  time  is  mentioned  in  the  contract  as  to  when  the 
improvements  are  to  be  made,  a  demand  that  the  improve- 
ments be  made  is  necessary  to  put  the  vendor  in  default. 
Memies  v.  Tasker-HaUted  Realty  Co.,  164  Supp.  403. 

79.  Waiver  of  pa]rment  for  indefinite  period. — Where 
a  payment  of  interest  on  corporate  bonds,  which  at  the 
election  of  the  holder  might  have  accelerated  the  date  of 
payment  of  the  bonds,  had  been  waived  by  a  definite 
waiver  of  the  payment  of  the  interest,  it  was  held  that  the 
holder  could  not  insist  upon  payment  without  a  new  de- 
mand. Arnot  V.  Unim  Salt  Co.,  186  N.  Y.  501;  79  N.  E. 
719;  rev'g  109  App.  Div.  433;  96  Supp.  80. 

80.  X-ray  plates ;  demand  for  production  as  foundation 
of  introduction  of  evidence. — In  order  to  render  avail- 
able an  objection  to  expert  testimony  as  to  the  physical 
condition  indicated  by  X-ray  photographs,  which  have 
not  been  produced  in  co\}it  and  put  in  evidence,  it  is  not 
necessary  that  a  demand  be  made  for  a  production  of 
the  plates.  Marian  v.  Coon  Construction  Co.,  216  N.  Y. 
178;  110  N.  E.  444;  afif'g  157  App.  Div.  95;  141  Supp.  647. 
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pleading  facts  according  to  their  legal  effect 146 

rescission  of  contract;  sale  of  bonds;  false  statements  innocently 
made;  form  of  complaint 342, 347 

surety;  action  by  siurety  on  indemnity  agreement  after  payment  ot 
surety  bond;  form 179 

taxpayer's  action;  injunction  restraining  county  clerk  from  ap- 
pointing deputies  in  disr^ard  of  civil  service  law;  form  of  com- 
plaint  460 

unfair  trade;  reproducing  uncopyrighted  photographs  with  the 

plaintiff's  name  thereon;  form  of  complaint 200 

CONCURRENT  OBLIGATIONS, 

demand;  when  necessary 626 

CONDITIONAL  BILL  OF  SALE, 
demand;  see  Conversion;  Replevin. 

CONDITION  PRECEDENT, 

demand;  when  necessary 628 

CONDITIONAL  DEMAND, 

when  demand  necessary 626 

CONSIDERATION, 

when  statement  of  consideration  must  appear  in  the  complaint. ...     09 

CONSTABLE, 

demand;  action  to  recover  surplus  money;  when  demand  neces- 
sary   626 

CONSTITUTIONAL  LAW, 

attachment;  substituted  service  of  process;  Municipal  Court  of  the 
aty  of  New  York 227 

CONTEMPT, 

demand;  when  necessary 626 

CONTRACT, 

agreeing  to  return  stock;  necessity  of  demand 114 

consideration;  when  consideration  must  be  pleaded 99 

demand;  when  demand  necessary  generally  in  contract  actions. .  . .  629 
liquidated  damages;  when  provision  as  to  liquidated  damages  not 

enforced 84 

provision  against  inability  to  perform 141 
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CONTRACT— eofiltftiied 

repurohafleof  Btoek;  demand;  when  neoesBary 570 

reaciaBbii  of;  demand;  when  necessary 570 

CONTRACTORS, 

municipal  contnictor;  when  liable  directly  to  owner  of  property 
injured 114 

CONVERSION, 

demand;  when  necessary 528 

COPYRIGHT, 

unfair  trade;  reproducing  unoopyrighted  photographs  with  the 

idaintiff's  name  thereon 196 

unfair  trade;  reproducing  uncop3rrighted  photographs  with  the 

plaintiff's  name  thereon;  form  of  complaint 200 

CORPORATIONS, 

action  to  cancel  stock  subscription  for  fraud  in  paper  corporation; 

form  of  complaint 406 

action  to  cancel  stock  subscription  for  fraud  in  paper  oorporaticm; 

form  of  decision  and  findings 426 

action  to  cancel  stock  subscriptions  for  fraud  in  paper  corpora- 
tion ;  form  of  judgment 432 

action  to  cancel  stock  subscriptions  for  fraud;  counterclaim  to 

recover  subscriptions;  form  of  reply 416 

action  to  cancel  stock  subscriptions;  liability  of  stockholder  in 
mere  paper  corporation;  validity  of  subscription  dependent 

upon  payment  of  ten  per  cent  of  subscription 377 

action  to  recover  books  and  papers  and  to  oust  officials  does  not 
lie  in  favor  of  stockholder  in  absence  of  refusal  of  directors  to 

sue 610 

dividends;  demand;  when  necessary 534 

equitable  suit  by  stockholders  against  corporation  and  directors; 

demand;  when  necessary 531 

financial  statement;  demand;  when  necessary 532 

inspection  of  corporate  books;  demand;  how  made 540 

lost  stock  certificate;  demand  for  new  certificate;  when  necessary. .  556 
payment  in  of  capital  stock;  creating  indebtedness  prior  to  pay* 
ment  of  amount  specified  in  certificate  as  sum  with  which 

corporation  will  begin  business 377 

receiver;  receiver  should  not  be  appointed  by  a  corporation  in  an 

action  by  stockholders  to  recover  books  and  papers 510 

repurchase  of  stock;  demand;  when  necessary 570 

statutory  action  against  stockholder  of  bank;  when  demand 
necessary 519 
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COSTS, 

extra  allowance;  affidavit  on  motion;  form 423 

extra  allowance;  form  of  affidavit 353 

extra  allowance;  form  of  notice  of  motion 362 

extra  allowance;  notice  of  motion;  form 423 

extra  allowance;  form  of  order 360 

extra  allowance;  form  of  order  granting 422 

COUNTERCLAIM, 

allegation  of  performance 141 

demand;  when  demand  necessary 532 

must  be  complete  in  itself;  reference  to  separate  defenses  in  the 
answer 141 

COUNTY  CLERK, 

taxpayer's  action;  restraining  clerk  from  appointing  deputies  in 
disregard  of  civil  service  law 442 

D 

DAMAGES, 

libel;  character  of  plaintiff;  charge  of  trial  court 1 

libel;  compensatory  damages;  charge  of  trial  court 1 

libel;  examplary  damages;  charge  of  trial  court 1 

liquidated;  bond  to  secure;  contract  in  restraint  of  trade 85 

liquidated;  building  contract 86 

liquidated;  contract  for  exchange  of  land 86 

liquidated;  municipal  contract;  deposit  on  certified  check 86 

liquidated;  when  provision  as  to  liquidated  damages  not  enforced. .  84 

DECEDENT'S  ESTATE, 

demand  on  executor;  when  necessary 535 

DEMAND, 

NoTB  ON  When  Dbicand  is  Nbgbssart;  table  of  contents 513 

accounting;  when  demand  is  necessary 516 

agents;  when  demand  for  accounting  is  necessary 517 

alimony;  when  demand  necessary 517 

assigned  claim;  when  demand  necessary 518 

bailment;  when  demand  necessary 518 

bank  deposit;  when  demand  necessary 518 

banks;  statutory  action  against  stockholder;  when  demand  neces- 

I  sary 519 

bankruptcy;  by  trustee  in  bankruptcy  against  receiver  appointed 

by  state  court 520 

baiJcruptcy;  when  demand  by  trustee  against  receiver  appointed 

by  state  court  is  necessary 520 

bill  of  particulars;  when  demand  proper  or  necessary 520 
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DEMASD— continued 

bonds;  when  demand  necessary  to  maintain  action 521 

building  contracts;  necessity  of  presenting  architect's  certificate 

and  making  demand  thereon 522 

carriers;  when  demand  necessary 522 

certificate  of  deposit;  when  demand  necessary 523 

changing  place  of  trial;  when  demand  necessary 523 

chattel  mortgage;  when  demand  necessary 524 

collateral  promise  to  pay  on  demand;  when  demand  necessary 525 

concmrent  obligations;  when  demand  necessary 525 

condition  precedent;  when  demand  necessary 526 

conditional  demand;  when  demand  necessary 525 

conditional  bill  of  sale;  see  Conversion;  Replevin, 
constable;  action  to  recover  surplus  money;  when  demand  neces- 
sary   526 

contempt;  when  demand  necessary 526 

contract  agreeing  to  return  stock;  necessity  of  demand 114 

contracts;  when  demand  necessary  generally  in  contract  actions. . .  527 
corporations;  action  by  stockholders  to  recover  books  and  papers 
and  to  oust  officials;  demand  on  directors  necessary  to  maintain 

action ^ 510 

corporations;  demand  for  financial  statement 532 

corporations;  equitable  suit  by  stockholders  against  corporation 

and  directors;  when  demand  necessary 531 

corporations;  inspection  of  corporate  books;  how  demand  made . . .  540 
corporation;  lost  stock  certificate;  when  demand  for  new  certificate 

necessary 556 

counterclaim;  when  demand  necessary 532 

conversion;  when  demand  necessary 528 

discovery  and  inspection;  when  demand  necessary 533 

dividends;  when  demand  is  necessary 534 

dower;  when  demand  necessary 534 

ejectment;  when  demand  necessary 534 

election  of  remedies;  effect  of  demand 534 

embezzlement;  when  demand  necessary 535 

evidence;  x-ray  plates;  demand  for  production  as  foundation  of 

introduction  of  evidence 575 

executors;  what  is  sufficient  demand 535 

extradition;  governor  of  Porto  Rico;  right  to  make  demand 535 

factors;  when  demand  necessary 535 

foredosure  of  mortgage;  when  necessary  and  how  made 536 

fraud;  money  secured  by  fraud  of  third  person;  when  demand 

necessary 537  ) 

futile  demand;  when  not  necessary 537  { 

guarantor;  when  demand  necessary \ 537 

how  made 538 

husband  and  wife;  non-support;  when  demand  necessary 539 

impossibility  of  compliance;  when  demand  not  necessary 539 
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DEMAND — continued 

inference  of  pa3rment  from  failure  to  make  demand  of  payment 540 

inns  and  innkeepers;  lost  baggage;  when  demand  necessary 540 

interest;  demand  as  basis  for  recovery  of  interest , 540 

joint  debtors;  demand  on  one;  effect 542 

jury  trial;  when  demand  necessary 543 

landlord  and  tenant;  summary  proceedings;  when  demand  neces- 
sary and  how  made 545 

limitations;  when  demand  necessary  to  set  statute  running 547 

loans;  when  demand  necessary 556 

loans  with  collateral  security;  when  demand  necessary 556 

mandamus;  when  necessary 556 

mechanic's  lien;  when  demand  necessary 558 

mistake;  money  paid  by;  when  demand  necessary 558 

money  had  and  received;  when  demand  necessary 559 

municipal  corporations;  when  demand  necessary  to  maintain  ac- 
tion againbt 559 

mutual  accounts;  when  demand  necessary 560 

negotiable  instruments;  when  demand  necessary 560 

nuisance;  when  demand  necessary 563 

option  contracts;  when  demand  necessary 564 

pledges;  when  demand  Accessary 564 

preliminary  considerations 515 

quo  fjocaranio;  when  demand  necessary 565 

redemption  after  foreclosure  of  mortgage;  when  demand  neces- 
sary   565 

referee  demanding  fees  before  duty  completed 565 

replevin;  when  demand  necessary 565,  570 

repudiated  obligation;  when  demand  necessary 569 

repurchase  of  stock;  when  demand  necessary 570 

rescission  of  contract;  when  demand  necessary 570 

sheriff;  duty  to  pay  over  money;  when  demand  necessary 572 

specific  performance;  when  demand  necessary 572 

time  within  which  demand  must  be  made 573 

trover;  when  demand  necessary 574 

trustee;  when  demand  necessary  to  recover  from  trustee 574 

undertakings;  when  demand  necessary  to  maintain  action 521 

vendor  and  purchaser;  when  demand  necessary 574 

waiver  of  payment  for  indefinite  period;  when  demand  necessary . .  575 

DEMURRER 

answer;  promissory  note;  joint  debtors;  action  against  one  debtor; 

res  adjtuHcata 42 

complaint;  defect  of  parties  plaintiff  when  objection  must  be  taken 

by  demurrer 43-44 

complaint;  demanding  equitable  relief  when  only  cause  of  action  at 

law  stated 114 

complaint;  joint  debtors;  defect  of  parties  defendant 4!2 
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DEMUBJXER—continued 

complaint;  landlord  and  tenant;  lease;  lig^t  of  renewal;  lessee's 

lien  for  value  of  building 317 

complaint;  res  adjudioala;  when  applied  on  demurrer 114 

DISCOVERY  AND  INSPECTION, 

demand;  when  necessary 533 

DISMISSAL, 

complaint;  failure  of  proof;  when  on  the  merits 219 

denial  of  motion  to  dismiss  complaint;  appeal 106 

DIVIDENDS, 

demand;  when  demand  is  necessary 534  ! 

DOWER, 

demand;  when  necessary 534  | 

\ 

E  \ 

EASEMENT, 

chimney  on  defemdant's  land;  injunction  restraining  intoferoice 

with  use  by  adjoining  owner 364 

chimney  on  defendant's  land;  injunction  restraining  interference 

with  use  by  adjoining  owner;  form  of  complaint 371 

EJECTMENT, 

demand;  when  necessary 534 

ELECTION  OF  REMEDIES, 

efifect  of  demand;  when  demand  necessary 534 

EMBEZZLEMENT, 

demand;  when  necessary 535 

EMPLOYERS'  LIABILITY  ACT, 

notice  of  claim;  form 494 

EVIDENCE, 

impeaching  testimony  giyen  by  plaintiff's  own  witness  who  was 

employee  of  defendant 134 

landlord  and  tenant ;  parol  agreement ;  when  not  merged  in  lease. . .  434 
privileged  communication;  legatee  of  alleged  lost  will  incompetent 

to  give  testimony  as  to  contents  of  will 219 

x-ray  plates;  demand  for  production  as  foundation  of  introduction  || 

of  evidence 676  * 

x-ray  plates;  demand  for  production  as  foundation  of  introduction 

of  evidence 575 
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EXECUTORS, 

demand;  what  is  sufficient  demand 635 

EXTRA  ALLOWANCE, 

affidavit  on  motion;  form 423 

costs;  form  of  order  granting 422 

form  of  affidavit  on  motion 353 

forms  of  notice  of  motion 352, 423 

form  of  order 360 

EXTRADITION,   • 

demand;  governor  of  Porto  Rico;  rig^t  to  make  demand 535 

P 

FACTORS, 

demand;  when  necessary • 535 

FEDERAL  EMPLOYERS'  LIABILITY  ACT, 

employee  caught  in  drum;  negligence  of  fellow  servant;  form  of 

complaint 138 

inference  of  accident  from  facts  proved;  fellow  servant  rule  not 

applicable 134 

FINDINGS, 

corporation;  cancellation  of  stock  subscription  for  fraud  in  paper 
corporation;  form  of  dedsion  and  findingB 426 

FORECLOSURE  OF  MORTGAGE, 

donand;  when  necessary;  and  how  made 536 

redemption;  demand;  when  necessary 565 

FRAUD, 

money  secured  by  fraud  of  third  person;  demand;  when  neces- 
sary  537 

resGission  of  contract  for  representations  innocently  made 336 

FUTILE  DEMAND, 

when  demand  not  necessary 537 

G 

GUARANTOR, 

demand;  when  necessary 537 

H 
HOW  DEMAND  MADE 538 
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HUSBAND  AND  WIFE, 

alimony;  whai  demand  neoessavy 517 

non-BUpport;  demand  when  necessary 539 

I 

IMPOSSIBIUTY  OF  COMPLIANCE  WITH  DEMAND, 

demand  not  necessary 539 

INFERENCE  OF  PAYMENT, 

failure  to  make  demand 540 

INJUNCTION, 

easement;  chimney  on  defendant's  land;  restraining  interference 

with  use  by  adjoining  owner 364 

easement;  chimney  on  defendant's  land;  restraining  interference 

with  use  by  adjpioing  owner;  form  o£  complaint 371 

taxpayer's   action;   restraining   county   clerk   from   appointing 

deputies  in  disregard  of  civil  service  law 442 

taxpayer's   action;   restraining   county   clerk   from   appointing 

deputies  in  disr^ard  of  civil  service  law ;  form  of  complaint 450 

temporary  injunction  restraining  county  clerk  from  appointing 

deputies  in.  disregard  of  civil  service  law ;  form  of  affidavit 462 

INNS  AND  INNKEEPERS, 

lost  baggage;  demand;  when  necessary 540 

INSURANCE, 

liability;  defense  of  violation  of  law;  automobile  driven  by  peraor 

under  eighteen;  policy  silent  as  to  such  a  condition 224 

see  Accident  Insurance;  life  Insurance;  Liability  Insurance. 

INTEREST, 

demand  as  basis  for  recovery  of  inteiest 540 

INTERPLEADER, 

two  brokers  claiming  commission  for  the  sale  of  the  same  real 

property 66 

form  of  affidavit 75 

form  of  notice  of  motion 74 

form  of  order 72 


JUDGMENT, 

action  to  cancel  stock  subscriptions  for  fraud  in  paper  corpora- 
tion; form  of  judgment 432 

appeal;  judgment  on  order  of  Appellate  Division;  form 107 
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JUDGMEST'-eonHnued 

reseiasion  of  oontraet  for  false  statements  innocently  made;  fonn 

of  judgment 361 

surety;,  action  by  surety  on  indenmity  agreement  after  payment 

of  bond;  form  of  judgment 105 

where  special  questions  are  presented  to  the  jury;  form 266 

JURY  TRIAL, 

demand;  when  necessary ^.  543 

JOINDER  OF  CAUSES  OF  ACTION, 

contract  and  tort;  claims  arising  out  of  the  same  transaction;  fraud 
in  the  sale  of  stock  and  agreement  to  repurchase  the  same 
stock 212 

JOINT  DEBTORS, 

complaint;  joining  personal  representatiyes  of  deceased  with  sur- 
viving joint  debtors 44 

demand  on  one;  effect 542 

judgment  against  one  wrongdoer,  which  is  not  satisfied  is  not  bar 
to  action  against  others 43 

res  adjudicaJta;  promissory  note;  action  against  one  debtor  plead- 
ing      42 

L 

lANDLORD  AND  TENANT, 

establishing  lien  on  land  for  value  of  buildings  after  expiration  of 
lease;  form  of  complaint 328 

lease;  ri^t  of  renewal;  lessee's  lien  for  value  of  building;  suit 
in  equity  to  enforce  lien 317 

liquidated  damages;  right  of  tenant  to  recover  deposit  after  being 
dispossessed  for  failure  to  pay  the  rent 84 

negligence;  damages  for  collapse  of  floor  in  building  which  land- 
lord constructed  especially  for  tenant;  form  of  complaint 440 

parol  agreement,  when  not  merged  in  lease  of  building 434 

summary  proceedings;  demand ;  when  necessary  and  how  made . . .  545 

LEASE, 

establishing  lien  on  land  for  value  of  buildings  after  eaq^iration  of 

lease;  form  of  complaint 328 

right  of  renewal;  lessee's  lien  for  value  of  building;  suit  in  equity  to 

enforce  lien 317 

LIABILITY  INSURANCE, 

defense  of  violation  of  law;  automobile  driven  by  person  under 
eighteen  years  of  age;  policy  silent  as  to  such  a  condition 224 
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LIBEL, 

actionable  words;  tendency  to  injure  a  person  or  association  in 

business  or  occupation 

charge  of  trial  court;  actionable  words;  injury  to  business 

damages;  character  of  plaintiff 

damages;  compensatory;  charge  of  trial  court 

damages;  exemplary;  charge  of  trial  court 

justification;  burden  of  proof;  charge  of  trial  court 

pleading;  complaint;  plaintiff  presumed  to  have  stated  his  case  in 

the  most  fa  orable  manner  to  himself 1 

LIFE  INSURANCE, 

defense  of  false  statements  in  application  as  to  condition  of  health .  478 

LIMITATIONS, 

demand;  when  necessary  to  set  statute  running 547 

LOANS, 

demand;  when  demand  necessary 566 

LOANS  WITH  CX)LLATERAL  SECURITY, 

demand  when  necessary 556 

LOST  WILL, 

legatee  incomjsetent  to  give  testimony  as  to  contents 219 

M 

MANDAMUS, 

demand;  when  necessary 556 

municipal  corporation;  inspection  of  records  by  taxpayer  who  has 

brought  action  against  city 47 

municipal  corporation;  inspection  of  records  by  taxpayer  who  has 

brought  action;  notice  of  motion;  form 51 

municipal  corporations;  inspection  of  records  by  taxpayo*  who 

has  brought  action  against  city;  petition;  form 53 

MASTER  AND  SERVANT, 

negligence;  projecting  screw  on  revolving  shaft;  contributory 

negligence;  charge  of  trial  court 497 

negligence;  projecting  screw  on  revolving  shaft;  form  of  com- 
plaint  491 

negligence;  contributory  negligence;  when  question  for  jury 486 

negligence;  notice  of  claim;  form 494 

MATRIMONLVL  ACTIONS, 

alimony;  when  demand  necessary 517 
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MECHANIC'S  LIEN, 

demand;  when  demand  neoeasary 558 

MISTAKE, 

money  paid  by;  demand  when  neoessaiy 558 

MONEY  HAD  AND  RECEIVED, 

demand;  when  necessary 559 

MORTGAGE, 

foreclosure;  demand;  when  necessary  and  how  made 536 

MOTIONS, 

denial  of  motion  to  dismiss  complaint;  appeal 105 

MOTIONS  ON  THE  PLEADINGS, 

motion  for  judgment;  res  actiiidicata;  joint  debtors;  promissory 

note;  action  against  one  debtor. . .  .^ 42 

separately  stating  and  numbering  defenses  and  counterclaims  in 

an  answer 110 

MUNICIPAL  CORPORATION, 

action  against  the  town  instead  of  against  former  trustees ;  parties .  317 

contractor;  when  directly  liable  to  owner  of  property  damaged; 
complaint,  form 126 

demand;  when  necessary  to  maintain  action  against 559 

liquidated  damages  in  contract;  deposit  of  certified  check;  when 
enforced 86 

mandamus;  inspection  of  records  by  taxpayer  who  has  brought 
action  against  dty 47 

mandamus;  inspection  of  records  by  taxpayer  who  has  brought  ac- 
tion against  dty;  notice  of  motion;  form 51 

mandamus;  inspection  of  records  by  taxpayer  who  has  brought 
action  against  dty;  petition;  form 53 

negligence;  when  contractor  under  construction  contract,  di- 
rectly liable  to  owner  of  property  injured 119 

MUTUAL  ACCOUNTS, 

demand;  when  necessary 560 

N 

NEGLIGENC^ 

carriers;  liability  for  negligence  of  Teterinarian  called  to  treat 

stock 103 

charitable  institution;  hospital ;  ambulance  striking  automobile . . .  258 
collision  of  automobiles;  when  passenger  in  dther  car  is  entitled  to 

recover 258 
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NEGLIGENCE— cofKinued 

ooUision  of  hospital  ambulance  with  private  car  at  street  comer; 

injury  to  passenger;  charge  of  trial  judge 268 

complaint;  collision  between  hospital  ambulance  and  automobile 

at  street  comer;  injury  of  passenger;  form  of  complaint 263 

complaint;  violation  of  penal  law;  leaving  san^le  package  of 

''Foot's  Ease"  where  it  could  be  obtained  and  eaten  by  child; 

form  of  complaint 237 

contributory  negligence;  negligence  of  driver  of  automobile  not 

imputed  to  nurse  employed  by  hospital  while  riding  in  the  car. . .  268 
emergency;  when  emergency  is  caused  by  negtigmoe;  the  person 

causing  such  emergency  is  not  excused  thereby 259 

Federal  Employers'  Liability  Act;  employee  cau^t  in  drum;  form 

of  complaint 138 

Federal  Employers'  Liability  Act;  inference  of  accident  from 

facts  proved;  fellow  servant  rule  not  applicable 134 

judgment  where  special  questions  are  presented  to  the  jury;  form. .  265 
landlord  and  tenant;  collapse  of  floor  in  bmlding  which  landlord 

constructed  especially  for'tenant;  form  of  complaint 440 

master  and  servant;  contributory  negligence;  when  question  for 

jury 486 

master  and  servant;  projecting  screw  on  revolving  shaft,  form  of 

complaint 491 

municipal  corporations;  mandamus;  inspection  of  records  by 

taxpayer  who  has  brought  action  against  city 47 

violation  of  penal  law;  leaving  sample  package  of  "Foot's  Ease" 

where  same  was  obtained  and  eaten  by  child 235 

violation  of  penal  law;  leaving  package  of  "Foot's  Ease"  where 

it  could  be  obtained  and  eaten  by  child;  charge  to  the  jury. .....  239 

NEGOTIABLE  INSTRUMENTS, 

demand;  when  necessary 560 

promissory  note;  joint  debtors;  action  against  one  debtor;  rea 
adivdUxUa;  pleading 42 

NEW  TRIAL, 

case  tried  before  justice  without  a  jury;  order  denying  motion  for 

new  trial  not  necessary 219 

order  denying  motion  for  a  new  trial;  where  special  questions  are 

presented  to  the  jury;  fonn  of  order 266 

NOTICE  OF  MOTION, 

extra  allowance;  form 423 

interpleader;  two  brokers  claiming  commission  for  the  sale  of  same 

real  property;  form 74 

mandamus;  inspection  of  records  by  taxpayer  who  has  brought 

action  against  city;  form 51 

leave  to  appeal  to  the  Court  of  Appeals  upon  certified  question; 

form  of  notice 474 
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NUISANCE, 

demand;  when  neoeesary 563 

O 

OPTION  CONTRACTS, 

demand;  when  necessary 664 

ORDER, 

appeal;  granting  leave  to  appeal  to  the  Court  of  Appeals  on  cer- 
tified questions;  form  of  order 476 

costs;  granting  extra  allowance;  form  of  order 360 

denying  motion  for  a  new  trial;  where  special  questions  are  pre- 
sented to  the  jury;  form  of  order ...  % 266 

injunction;  taxpayer's  action;  restraining  ooimty  clerk  from  ap- 
pointing deputies  in  disregard  of  civil  service  law;  form  of 
temporary  injunction  order 467 

interpleader;  two  brokers  claiming  commission  for  the  sale  of  same 
real  property;  form 72 

P 

PARTIES, 

joint  debtors;  must  be  joined  in  one  action  when  jointly  liable  on 
the  same  instrument 42 

joint  debtors;  pleading;  defect  of  parties  plaintiff  for  failure  to  join 
all  jointly  interested  in  claim 43 

joint  debtors;  promissory  note;  action  against  one  debtor;  res 
adjndioala 42 

landlord  and  tenant;  lease;  suit  against  town  of  Himtington  to  en- 
force lien  for  value  of  buildings 317 

PAYMENT, 

inference  of  payment  from  failure  to  make  demand 540 

PENAL  LAW, 

violation  of  { 1747  as  negligence;  leaving  sample  package  of 
'*  Foot's  Ease  "  where  same  was  obtained  and  eaten  by  child ....  235 

PETITION, 

mandamus;  municipal  corporation;  inspection  of  records  by  tax- 
payer who  has  brought  action  against  city;  form 53 

PLEDGES, 

demand;  when  necessary 564 

PRIVILEGED  COMMUNICATIONS, 

Code  Civ.  Proc,  §  829;  legatee  under  an  alleged  lost  will  is  in- 
competent to  give  contents  of  will 219 
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QUO  WARRANTO, 

donand;  when  neoessaiy 5d5 

RATIFICATION, 

waiver  of;  should  be  pleaded 336 

RECEIVER, 

oorporatioii;  cannot  be  i^ypointed  in  action  by  stockholder  to  re- 
cover books  and  papers 510 

demand  by  trustee  in  bankruptcy  ^igainst  receiver  appointed  by 
state  court;  when  demand  necessary 520 

REDEMPTION, 

foreclosure  of  mortgjsge;  demand;  when  necessary 565 

REFEREE, 

demanding  fees  before  duty  is  ocmipleted 565 

REPLEVIN, 

demand;  when  necessary 565,  570 

REPLY, 

action  to  cancel  stock  subscriptions;  counterclaim  for  subscrip- 
tions; form  of  reply 416 

REPUDIATED  OBLIGATION, 

demand;  when  necessary 569 

REPURCHASE  OF  STOCK, 

demand;  when  necessary 570 

RES  ADJUDICATA, 

joint  debtors;  promissory  note;  action  against  one  debtor;  plead- 
ing      42 

when  applied  on  demurrer  to  a  pleading 114 

RESCISSION  OF  CONTRACT, 

demand;  when  necessary 570 

false  statements  innocently  made;  form  of  judgment 361 

false  statements  innocently  made;  form  of  complaint 342-347 

representations  innocently  made  which  proved  to  be  false;  plead- 
ing   336 

SHERIFF, 

duty  to  pay  over  money;  demand;  when  necessary 572 

SPECIFIC  PERFORMANCE, 

demand;  when  necessary 572 
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STOCK, 

repurchase  of;  denmnd;  when  necessaiy 570 

STOCK  SUBSCRIPTIONS, 

action  to  cancel  stock  subscriptions  for  fraud  in  paper  corpora- 
tion; form  of  complaint 406 

STOCKHOLDERS'  ACTION, 

equitable  suit  by  stockholders  against  corporation  and  directors; 
when  demand  necessary 531 

SUBROGATION, 

surety;  agreement  by  depositary  to  reimburse  siu*ety;  claim  by 
surety  after  paying  bond 170 

SUMMARY  PROCEEDINGS, 

landlord  and  tenant;  demand;  when  necessary  and  how  made 545 

SUMMONS, 

service  of;  substituted  service;  Municipal  Court  of  the  City  of 
New  York;  attachment 227 

SURETY, 

complaint;  action  by  surety  on  indemnity  agreement  after  pay- 
ment of  surety  bond;  form  of  complaint 179 

demand;  when  necessary 537 

judgment;  action  by  surety  on  indemnity  agreement  after  paying 
bond;  form  of  Judgment 105 

subrogation;  bankruptcy;  agreement  of  depositary  to  reimburse 
surety;  claim  by  surety  after  paying  bond 170 

T 

TAXICAB, 

common  carrier  under  accident  insurance  policy;  double  indem- 
nity  285 

TAXPAYER'S  ACTION, 

injunction  restraining  coimty  clerk  from  appointing  deputies  in 
disregard  of  civil  service  law;  form  of  affidavit  for  temporary 
injunction 462 

injunction  restraining  county  clerk  from  appointing  deputies  in 
disregard  of  civil  service  law;  form  of  complaint 450 

restraining  county  clerk  from  appointing  deputies  in  disregard  of 
dvil  service  law;  injunction 442 

temporary  injunction;  order  restraining  county  derk  from  ap- 
pointing deputies  in  disregard  of  civil  service  law;  form  of 
temporary  injunction  order 467 
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TIME, 

demand;  time  within  which  demand  must  be  made 573 

TRIAL, 

chaige;  carriere;  refusal  of  shipper  to  aco^  hill  of  lading  with 

prejudicial  notation;  action  for  damage  to  goods 160 

charge;  failure  to  except;  reversal 103 

charge  of  trial  court;  hbel;  actionable  words;  burden  of  ptooi; 

damages;  character  of  plaintiff 1 

charge  to  the  jury;  accident  insurance;  what  amounts  to  total  dis- 
ability; change  of  occupation 249 

charge  to  the  jury ;  neglig^ice;  hospital  ambulance  in  collision  with 

private  car  at  street  comer;  injury  to  passenger 268 

charge  to  the  jury;  master  and  servant;  negligence;  projecting 

screw  on  revolving  shaft;  contributory  negligence 497 

judgment,  where  special  questions  are  presented  to  the  jury; 

form 265 

motion  for  a  new  trial  on  the  minutes;  not  authorised  where  case  is 

tried  before  a  justice  without  a  jury 219 

TROVER, 

demand;  when  necessary 574 

TRUSTEES, 

demand;  when  necessary  to  recover  from  trustee 574 

U 

UNDERTAKINGS, 
demand;  when  demand  necessary  to  maintsin  action 521 

UNFAIR  TRADE, 

complaint;   reproducing   uncopyrighted   photographs  with   the 

plaintiff's  name  thereon;  form  of  complaint 200 

reproducing  uncopyrighted  photographs  with  the  plaintiff's  name 

thereon 198 

V 

VENDOR  AND  PURCHASER, 

demand;  when  necessary 574 

VENUE, 

phitnging  place  of  trial;  demand;  when  necessary 523 

» 

VERIFICATION, 

where  a  complaint  is  not  verified,  the  defendant  is  not  entitled  to  a 
verified  bill  of  particulars 109 
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W 
»^  WAIVER, 

ratification;  waiver  of;  should  be  pleaded 336 

i                       WAIVER  OF  PAYMENT  FOR  INDEFINITE  PERIOD, 
H  demand;  when  necessary 575 

f;  WITNESSES, 

privileged  oommunications;  legatee  of  alleged  lost  will  incom- 
petent to  give  testimony  of  contents 219 


WILLS, 
H;  lost  will;  legatee  in  alleged  lost  will  incompetent  to  testify  as  to 

contents  of  will , 219 


WITNESS, 

|.  impeaching  testimony  given  by  plaintiff's  own  witness  who  was 

employed  by  defendant 134 


X 
X-RAY  PLATES, 

demand  for  production  as  foundation  of  introduction  of  evidence . .  575 
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